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Adverse Possession—Adverse possession 
against mortgagee is not necessarily ad- 
versejo mortgagor 262 (b) 

" Ghat Gbatia—Merely being allow¬ 
ed to use ghat for generations does not 
entitle one against proprietor 294 
Person in adverse possession has a 
transmissible and inheritable interest in 

. 3R9 ( C ) 

Agra 1 enancy Act U of . 9011—Proce¬ 
edings under -Provincial Insolvency Act 
^does not apply F.B.lSfa) 

~ Ss. 4 and 59—Suit for ejectment 
from uncultivated land used for grazin* 
purp oses is triable by Revenue Court 128 

Ss. 4 (■*>) and 95—Usufructuary 
mortgagee of fixed rate tenancy paying 

"° Tenant”^ d06S ”°‘ * h «** % 

^o^tnL° g f ed 6nan0yaS i^i 

Upcree directing sale of 

ca^not n sen h0ldin{?_Yeti execubioQ Court 
n ot S011 occupancy holding H 8 

~ n 84 _Suit for rent under S. 84 - 

no "ie n ta y ^ Iud 8 »-App*l does 
S from order of remand 85 

—Suit a■ ■ ? uib ,n Revp nue Court 

nue Court hl? 6d ° D - gr0und thab rev0 - 
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one of'fact Question is not purely 

1931 *. Bl i. (ul) , 314 (bl 


Agra Tenancy Act — f Co»bJ.) 

S. 167 f°1—Pro 6 ts, suit for, by co¬ 
sharer against Lambardar- Plain tiff 
cannot get a decree both on basis of 
gross rental and for arrears of past years 
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814 fa) 

— S. 177—Ejectment-Plaintiff alleg¬ 
ing defendants to be sub-tenants under 
Plaintiff—Defendants pleading co-tenan¬ 
cy Question is not one of proprietary 
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,f> ^d 95-Suit under 
H5—Defendant denying plaintiff's 
being a tenant and objecting that plaint 
does not refer to jurisdiction—No plea 
of jurisdiction is Taised ] gg 

~~~ S. 193—Proceedings under Agra 
a A 0 t—Provincial Insolvency 

Act 1 07) does not apply—S-iit for rent 
against tenant who Is an undischarged 
bankrupt, can be maintained—84 A 121 
overr uled F.B. 18 f«) 

Ss 196 and 197 —Suit by one co¬ 
sharer for mesne profits against other co- 
sharers-Plaintiffdn present possession 

iQft'VS n|; bo P rev5ons years—Ss. 
196 and 197 apply and Civil Court can 

n 2 

rr , onf S : 19R-Principles-Actual pay¬ 
ment m good faith is neceesary for ap- 

ailus S 'f iq8 '~? ayment ^sequent to 
suit is not enough -jq^ ^ 

Revenuo Gourt removing 

ouen f S .^ m0 fr0m subset 

° f suit for Profits. 
_disentitle him to decree 896 

Court r^J 0T pro6ts in Sevenue 
Court-Court holding plaintiff's name fco 
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elv decided -Revenue paper 5 altered 
to plaintiff* detriment, during pendency 
of suit —Plaintiff is entitled to decree in 
resp-ct of =hare recorded in his name at 
date of suit 124 

-Ss. 201 and 9" 1 - Revenue Court it¬ 
self deciding question of title in suit for 
profits -Civil suit to re-open question is 
barred 59 

-Ss. 202 and ’97—Defendant plead¬ 
ing that he is tenant not of the plaint¬ 
iff alone but of entire proprietary body 
—S. r 01 applies 58 

--Ch. 10 — c uib by rent free 

grantee for rent wrongfully realised 
by Zamindar from sub-tenant—Suit 
lies in Civil Court 195 

Agriculfurials’ Lonns Act (> 2 of 1884) 
S. 5—A claim arising out of a recovery 
of money duo under the Agriculturists’ 
Loan Act fl fl 84) is cognizable by the 
Revenue and nob the Civil Court 89 

Rl1<bnba<l High Court General 
Rules fCivili Courts -Ch. IV, R. 9 — 
Decree transferred to Collector—Pro¬ 
cedure of Collector cannot bo questioned 
by Civil Suit 225 

Arbitration. S’e also Civil P C. Son. 
2, Para 15 (a) 

*-Misconduct of arbitrator—Omis¬ 

sion of point no longer in controversy 
does nob vitiate award 384 ( 6 ) 

..-Privato arbitrator cannot be com¬ 

pelled to act against his own will 361 

Arbitration Act, 18r)9, S. 4 (b)—One 
party submitting claim to Association - 
Arbitrators appointed by latter present¬ 
ing claim to other party and he writing 
his answer to the claim—Document 
comes under S. 4 ( ) 27 d ( h) 

_S. 9—Submission to arbitration— 

Mumber of arbitrators is not limited— 
Parties can add now arbitrators- Party 
acquiescing in such addition is estopped 
from objecting on this ground 64 

__S. 19—Disputes referred to arbit- 

labion—Suit must bo stayed absolutely. 

...___s I 9 _c u jt stayed— Award passed 

—Decree passed on award—Stay order 


cannot be s ? t aside -Stay order is suffi- 
ci mt to dispose of suit 27 c 

*—“Ss. 19 and 4 'a)—Meaning of 
Court in S 19 -“Court” refers to 
Court in which the suit or other proceed¬ 
ing is in fact instituted and not neces¬ 
sarily District Court. 219< (fc) 

B 

Benami—Hindu joint family purchasing 
property in name of female member en- 
title to maintenance -Purchase is be- 
narai , , Rr . 

Bengal, N W P and Assam CiS 
Courts Act'12 of 1887) S. 37(2}- 
Landlord and tenant—Incidents of 
tenure No specific contract-No law 
regulating relations between parties— 
Rule of equity should be applied 23 
dirt Jajmani—Pragwals—Defendant can 
bo restrained by injunction from using 
same kind of flag as plaintiff and divert¬ 
ing Pilgrims going to plaintiff 816 
- -Right is heritable and trans¬ 
ferable—Daughters are not excluded— 

286 ( 2 ) 

B °^o y JK®" 4 War Restriction. Act, 
lSlo, S. 9 (2) —Land holder must not 
bo kept out if be wants premises for 
his own use 212 (ft) 

Bond Instalment bond—Acceptance of 
irregular payment on account generally 
and not in payment of the specific instal¬ 
ment in arrear is not waiver of right 
given by bond to sue immediately on 
default in any instalment 818 

Bundelkhand Encumbered Estate. 
Act (U. P. Act I of 1903)—S. 13- 
Bond for un-authorised mode of paying 
sum awarded by special Judge is void 

c 106 


V-ivii P. C. f S. 9 —Right to receive dan by 
offering kusha grass to pilgrims on river 
bank^cannob be declared 374 {a) 

S. II Rent suit in Rev Court-— 
Defendants alleged to be liable as sub¬ 
tenants—Defendants denying allegation 
and claiming to be occupancy tenants 
— Defendants’ contention overruled— 
Defendants subsequently suing for a 
declaration that they are occupancy 
tenants—Suit is barred 348 ( 2 ) 

*“ S. 11, Expln. 6 —Hindu rever¬ 
sioner— rec’aratory decree against 
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Civil Procedure Cod e—(Contd.) Civil Procedure Code— {Contd.) 


widow's alienation obtained by one 
reversioner does not operate as res 
judicna in favour of another reversion¬ 
er subsequently suing for possession 2 j 7 
•S. kO— Persons living outside 


- 9 - - - _ 

jurisdiction but having ancestral house 
within jurisdiction—No jurisdiction 
exists 193 ( 6 j 

-S. 21 —Whole of the merits in the 

suit ought to be gone into to Gnd out if 
there has been a consequent failure of 
justice 66 

-S. 42 and O. 21, R. 50 (2)-Court 

to which decree is transferred for exe¬ 
cution can determine whether a person 
is a partner in a firm 1j9 (aJ 

-S. 47—A second appeal will not 

lie in an execution matter if second 
appeal was incompetent in the suit itself 

55 (2) 

S. 47—Execution of decree barred 


—Suit upon decree cannot be brought- 

b69 

-S. 47—Decree may be shown to be 

in favour of person dead at its date, 
though no objection was takoD at the 
time. 404 

-S. 48—Plaintiff’s claim decreed in 

full—Still plaintiff appealing by reason 
of certain remarks in judgment—Appeal 
held not to lie 12 years’ period runs 
from dismissal of appeal 134 

S. bu (nj - “Right to maintenance” 
contemplates bare right to maintenance 
Appropriate remedy in difficult cases, 
discussed 12 j 

*' Ss. 63 and 64—Same property at¬ 
tached by Civil and Revenue Courts — 
Property sold by Revenue Court cannot 
he sold afterwards by Civil Court la2 

*" S. 64—Explanation—Property at¬ 
tached by A—B applying for rateable 
distribution—Sale under A’s attach¬ 
ment set aside—Property mortgaged 
subsequently—B attaching the property 
subsequently—Purchaser at sale under 
B s attachment is bound by the mort¬ 
gage 45 

+ " 7^’ —Hindu joint family pur¬ 

chasing propeity in name of female 
member entitled to maintenance— 
Purchase is benami 185 

. k , S. 317 (1882)— Auction¬ 

ing c r - t trailsferriDg t0 another in 
v 10 < l uesticn auction sale as 
,i to 1916—Suit is barred by 


S. 66 of the Code of 190:—S. 317 of 
Code of 18:2 does not apply 165 (b) 
-S. 9‘2 — Piaintifi not alleging defend¬ 
ants to bo trustees—Defendants tres¬ 
passers pure and simpie—Suit under 
S. 92 cannot be maintained 116 

-w-. 96 —Parties agreeing to hi bound 

by Court’s finding—’No appeal lies 
against finding 310 

- S. 100—Execution Proceedings— 

A second appeal wili not lie in an execu¬ 
tion matter, if a second appeal woulu not 
have laid in the suit itself t-5 (2j 

-S. 1 ju—S uit t r pro 6 ts against 

Lambardar—Misconduct or negligence 
by Lambardar—Question is not puicly 
one of fact 314 (e»J 

-S. IdU—Question of fact—Finding 

based on evidence misread or misunder¬ 
stood can be reversed 212 

-S. 104 (l) (fj—Award under Arbi¬ 
tration Act —Order refusing to file 
award—No rules framed by High Court 
under S. f.0, Arbitration Act—Older 
refusing to tile award is appealable. 

27e (u) 

-S. 105 (2)—Romand order under 

O. 41, R. :3 by single Judge of High* 
Court—No appeal taken—Order cannot 
be questioned in appeal from order pass¬ 
ed at tor remand. all 6 

-S. 110—High Comb's decree con- ' 

firming finding as to defendant’s liabi¬ 
lity but slightly altering amount due— 
Decree is not one of athrmaoce 2>0 ( 2 ) 

-S, 115—“Case decided” decision on 

preliminary point as to territorial juris¬ 
diction is not ‘We decided” Rafiq and 
Walsb, JJ. dissenting,i 41 All. 602 
overruled FBI 

j 8 . 116— Trial Court returning 
plaint for presentation to proper Court— 
Order reversed on appeal on considera¬ 
tion of plaint and evidence in case—No 
revision lies from the appellate order 226 

; S. 115 Judioial discretion, exer- 
oise of—-High Court will nob inteifeie 
in revision merely because it might 
take a different view bo ( 5 ] 

' S- 116 Sanction granted to pro¬ 
secute for false evidence—Appeal— 
Judgment in appeal meioiy stating that 
application is rejected is material uregu- 
lamy and revision lies 86 (aj ea) 

S. 144—Forms under O, 21 should 

not be used, 8*1 (&) 
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Civil Procedure Code—( Gontd.') 

-S. 141 —Costs—Restitution—Inter¬ 
est must Da paid 241 Uj 

--b. 1*0 aud O. 21, R. 43—AioVca- 

bie property attached in execution and 
kept in custuuy ot person executing 
security bond -Failure to produce pro¬ 
perty—fne poison can be pioceeded 
against in execution —His liability is 
not affected by Civil P.C., O. 21, K. 43 

220 

.-S. 151—Second Appeal—Lower 

Court entirely misunderstand,ng doience 
—No proper trial—Retrial was ordered 

335 U; 

* -S. 152 -Appellate Court alter 

passing decree can amend lower Court's 
decree. loU 

-S. 15 J—Court should not punish 

party for inept procedure where it has 
not caused prejudice to other side — 
Piuotice. 32l (a) 

* -O. 1, R. 10—Suit ior money — 

Contest between one of tbe defendants 
and p.aintitis as to who between them is 
entitieu—Contest decided in dilenuant's 
favour—Decree cannot be passed in his 
favour against his co-defenuants. lo4 

-O. 3, K. 4—Vakalatnama accepted 

by pleader—PJeauer's name not appear¬ 
ing in body—Vakalatnama is valid. 

210 (2; {a) 

* -O. 7, R. 7 —Suit for possession by 

partition—Property found impartible - 
Declaratoiy decree not asked lor—Joint 
possession may be decreed. l06 

.-O. R. 10—Plaint containing a 

claim within jurisdiction and one out¬ 
side jurisdiction-Portion relating to 
latter can be treated as a distinct plaint. 

iy3 ( a) 

-O. 7, R. 22 (AllahabadJ—Service by 

affixing to outer door-Party absent at 
first hearing—Additional service should 
be ordered. M (2 ) 

* -O. 2u, R. 14 and O. 21, R. 1—Pre¬ 

emption decree directing plaintiff to de¬ 
posit money within certain period 
Payment out ot Court certified by vendee 
is enough. 159 

-O. 21, R. 46 (3j—Principles-0.21, 

R. 46 v3; operates quite inuependent of 
any question as to the circumstances 
unuei which the pa}mint was made, or 
tbe motive which may have inliuonced 
to making of it. {*) {b) 

* - O. 21 , R. 63—Claim rojected on 

tbe ground that alleged transfer to claim- 


civil Procedure Code— {Gontd.) 

ant was fraudulent—Suit by claimant— 
Decree-holder can plead fraud in trans¬ 
fer, in doience to suit —Ho noed not him¬ 
self sue for declaration that deed is 
fraudulent 295 (c) 

-O. 21, R. 66 —Decree-holder dis¬ 
closing mortgage in his favour in appli¬ 
cation for execution - Mortgage not men¬ 
tioned in sale proclamation - Omission 
not due to decree-holder’s fraud -Ho 
may enforce mortgage against auction- 
purchaser li 3 (/>) 

* -O 21, R. 66 —Mortgage notified in 

proclamation —Auction-purcuaser can 
nevertbeless question the mortgage. 79 

O. 21, R. 69—Sala adjourned by 
Court - Amin holuing sale in ignorance 
of this—Sale confirmed — Sale is nullity. 

lo2 

* O. 21, Rr 91 and 93—Auction- 

purchaser cannot sue to recover purchase- 
money or to have the sale set aside —He 
can only apply 377 

-O. 22, R. 3—Suit by two part¬ 
ners - One dying before decree -Decree 
passed in favour of both is capable of 
execution. 34 

-O. ^3, R. 1—Trial Court dismissing 

suit—First appellate Court can allow 
plaintiff to withdraw with liberty to sue 
again 65 (a) 

-O. 32, R. 4 (3)—Consent of guard¬ 
ian need not bo express—irregularity in 
appointment does not entitle minor to 
set aside proceedings where his interests 
have not been prejudiced. 393 

-O. 34, R. 7—Mortgage suit-Preli¬ 
minary decree directing mortgagee to pay 
off prior mortgage — ho period fixed for 
such payment- Period is six months. 

56 (b) 

* -O. 34, R. 8 —Puisne moitgagee not 

made party to prior mortgagee’s suit k and 
suing on his mortgage, ordered to pay 
sum to auction-purchaser in prior mort¬ 
gagee’s suit—O. 3i, R. 8 , docs n-t^apply 

3j4 

-O. 34, R. 14—Mortgage unenforce¬ 
able—R. 14 does not apply. 131 

*--O. 39,R. 1 —Temporary injunction 

pending declaratory suit-First Court 
refusing—Appellate Court granting 
such injunction "pending final decision 
of the suit”—Injunction held to end at 
deoree of trial Court, 99 (<») 
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Civil Procedure Code —[Contd.) 


Civil Procedure Code— [Conoid.) 


--O. 10 , R. 1—Person in possession 

being poor is no reason lor appointing 
Receiver 0*. 

-O. 41, R. 1, O. la, E. 1 and S. 12a 

—Allabaoad High Court Rules, Ch. 3, 
R. 2, and amended vj. a2, R. 1 — Memo. 
o[ Second Appeal -Copy of Trial Court’s 
judgment must accompany the memo. 

*-io 

-O. 41, R. 1 and O. 42, R. 1, 

(AllahabadJ — second appeal — First 
Court’s judgment must be tiled 24a (aj 

-O. 41, Kr 4 and 33—Decree passed 

on ground common to all defendants — 
Some defendants appealing against part 
ol decree alone—Appellate Court cannot 
set aside decree against other defendants. 

5b ( a) 

-O. 41, R. 0—Allahabad High Court 

Rules—Single Judge sitting as Vacation 
Judge cannot stay execution unless appeal 
is actually pending. 342 

-0. 41, R. 5—Principles—An 

appellate Court cannot order stay of sale 
unless it has seisin of the case in which 
the sale was ordered to take place 214 

-O. 41, R. 21—Respondent a lady— 

Her agent faidng to attend Court due to 
illness of daughters—Sufficient cause was 
held to exist 264 

O. 41, R. 25—Court to which issues 
are remanded can take further evidence 
even after once writing decision on issues, 
if opportunity has not been given to any 
party to produce evidence 127 

— O. 41, R. 27— Appellate 
Court cannot take additional evidence on 
its own initiative and without recording 
reasons. 40tt U) 

“O. 41, R. 33—Lower Court’s decree 
making defendants liable for separate 


amounts—One defendant appealing, other 
, not bei ng made party—Appellate Court 
°an deoree whole amount due to plaintiff 
against appealing defendant. 367 

"" O. 4r, Rr. 33 and 4—Decree passed 
ground common to all defendants— 
Some defendants appealing against part 
of deoree alone—Appellate Court cannot 
set aside deoree against other defendants. 

^ 66 voj 

rO. 43, R. 1 (a)—Memo of appeal 
returned for presentation to Revenue 
Court—No appeal lies 177 

-WO. K. 4—Two suits in original 
Court —Two appeals—Appeals disposed 
pf in one judgment— Leave to appeal to 


Privy Council granted in one suit —Value 
ol ocher suit less tuan Ks. 1 0,000 —No 
question of law involved —O. 40, R. 4 
was applied 27o vij 

-O. ii, R. 1 (aj—Review appli¬ 
cation died after tiling of appeal—Appeal 
withdrawn before disposal of review 
petition—Review petition must be dis¬ 
posed of on merits lyi ( 2 ) 

-Sch. 2, Para. 10—Reference to ar¬ 
bitration by parties consent—Th-t Court 
ought not to have male the reference 
cannot ati'ect the award 16 ^aj 

-boh. 2 , Para. .5—Setting aside award 

on the ground that reference ought not 
to have been made—Revision lies. v Per 
Waish, J. Piggoct J. dubitante.j 16 , 6 J 

- 7 Sch. 2 , Para. i 0 ,aj—Misconduct of 

arbitrator—Omission ol point no longer 
in controversy does not vitiate award 


3S4 

-Sch. ‘2, Para. 17—Reference to 

arbitration without intervention o i tbe 
Couit—Arbitrator refusing to aot—Order 
of reference can be passed by the Court 
subsequently on application by any paity 


r *88 

-Sch. 2, Para. 21 and S. 104 .fj— 

Appellate Court refusing to tile award— 
Suit to enfoice award is not barred, 

. 38± k&j 

Companies Act (6 of lbb2), S. 4 —Un¬ 
registered business association of more 
than 2u—Suit by one member for refund 
of capital—Cause of action accrues from 
payment and is not continuous ',3 
7 S. Ib9 —Literal construction of 
section makes it unworkable in practico 

, , 107 

(7 of 1S13), S. 179—Liquidator 
appealing without the winding up Court's 
peimission, runs great risk of having to 

pay, on failure, costs out of his own 
pooket ^ 

S. 232 (i)—Property attaohed be¬ 
fore winding up but sold afterwards— 
Execution should be hold to bo put in 
force when the property is attached 


f VttJ 

Company— Cancellation of shares—Re¬ 
solution authorising money of unwill¬ 
ing share-holders to bo returned, is void. 

__^ . . 136 ( 0 ) 

-Forfeiture of share must be accord¬ 
ing to Articles of Association—135 (6) 
—-Insolvency—Directors 'paying up 
call money ip pursuance pf rsoIu. 

1 # 



14 


SUBJECT INDEX, 1921 ALLAHABAD 


Company —(Concll). 

tioas passed by themselves —Company 
going into liquidation subsequently - 
Payments can be treated as being to¬ 
wards capital and not as loans advanced 

to Company 49 

Liquidation —Contributories disput¬ 
ing their own liability—Onus of proof 
is on them 135 ( a ) 

Compounding of offences. Sea 
Criminal P. C. S. 345 

Contract Act, S. 11 —Mortgage by 
minor—Creditor misled by fraudulent 
misrepresentation by minor—Minor is 
entitled to have mortgage set aside 
on repaying amount borrowed 326 

-S. 18—Execution sale—Suit to 

set asido sale—Misrepresentation by 
sale proclamation -Plaint not imputing 
fraud to any defendant—Suit is main¬ 
tainable iLindsay, J., dissenting) 327 

* -Ss. 18, 10 & 11—Execution 

sale—Suit by auction purchaser, for 
setting aside—Mistake in procla¬ 
mation, as to share of judgment-debtor 
—No misrepresentation by decreo-holdor 
—Sale cannot be set aside 223 

-S. 2.j — Ante-nuptial agreement for 

paying certain sum as maintenance in 
case of dissensions with the object of 
safe-guarding against reasonable appre¬ 
hension of ill-treatment is valid 152 

* -S. 24 —Mortgage of occupancy 

holding with covenant for indemnity if 
mortgagee is not paid —Covenant fails 
with the mortgago 392 

* -Ss. 69 and 70—Decree and sale 

under prior mortgage without impleading 
puisne mortgagee—Latter’s security is 
transferred to surplus sale proceeds— 
Mortgager obtaining surplus sale proceeds 
—Auction purchaser paying off puisne— 
mortgage is entitled to reimbursement 
by mortgagor 3l2 

*■-S. 1 2—Scope—S. 72 implies that 

the money was not really due to the 
person to whom it was paid. 81 12 ) (a) 

* -S. 131—Agreement that surety 

should ho able to terminate his liability 
by six months' notice but that otherwise 
surety and his representatives should be 
liable—Surety’s death does not free his 
representatives from liability for future 
transactions. 287 

Contract Act, S. 253 ( 8 )—No time 6 xed 
as period of partnership—Any partner 
i i y end partnership at any time. 411 


s Contribution— Suit for—Co-plaintiffs 
suing under supposed bona fide right 
—Decree for costs against co-plain¬ 
tiffs—One co-plaintiff paying off decree 
can sue others for contribution ... 372 

*Copy right—Copyright is heritable pro¬ 
perty-^ _ 95 16) 

* -Subject-matter of book arranged in 

a totally new way—Author can get 
copyright—Injunction can be granted in 
case of infringement —Profits earned by 
defendants may be awarded as damages 

95 (a) 

Court fees—Two distinct appeals by 
same appellant in same suit -Full Court- 
fees should be paid on each appeal 39ii(o) 

Criminal P. C, S. 12—Sub-Divisional 
Magistrate of first class — Jurisdiction 
fixe! by Dt. Magistrate — Matters out¬ 
side jurisdiction cannot be taken cogniz¬ 
ance of 123 

* -Ss. 35 and 397—Same offence but 

separate acts - Separate trials on same 
day by same Magistrate—Separate terms 
of imprisonment—Order that the terms 
ran from date of conviction — Effect 
being to make sentences run concurrent¬ 
ly order is against S. 3b7 and S. 35 does 
not apply 126 

-Ss. 54, 55,167, 169 and 173- Arrest 

under S. 54 for dacoity— Report of 
insufficient evidence—Fresh prosecution 
under S. 110, Cr. P. C. contemplated 
— Accused must be released and rearres¬ 
ted 278 

-S. 106—Penal Code, S. 323, con¬ 
viction under, can be ground for taking 
action 35 (‘Jj U>) 

* -S. 106 (3)-Appellate Court can 

order security though the trial Court 
may not have the power 217 

—- S. 110 -Witnesses having no per¬ 

sonal knowledge about tbe accused or his 
circumstances—Order for security is not 
justified 88 

-S. 110— Order to leave a oertain 

place on threat of being prosecuted is 
ultra vires 145 

-S. 119—Accused discharged— 

District Magistrate cannot, without 
taking fresh evidence or giving notice to 
accused, direct re-enquiry i 8 l 

-S. 164—Confession recorded outside 

British India—Admissibility is doubtful. 

61 
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Criminal P. C.—( Contd .) 

—S. 179—Money due at M—Mis' 
appropriation at A—Former Court can 
try 12 

--Ss. 191 and 190 (1) (c)—Breach of 

S. 191—Accused not informed that he 
was entitled to be tried by another Court 
—Conviction was set aside and retrial 
was ordered 296 (1^ 

*-S. 195 -Sanction granted—Appeal 

—Judgment in appeal merely stating 
that application is rejected, is material 
irregularity and revision lies 86 (2) (a) 
•S. 195—No documentary evidence 


—Pure question of oath against oath 
Prosecution for giving false evidence 
must not be sanctionpd 86 (Q) (b) 

S. 195 (6) and (7)—Proceedings by 


i • 


— — - • »- * - * --o — j 

Civil Court are in appeal and revision, of 
civil nature—District Judge transferring 
appeal under S 19^ to Addl. Dist. Judge 
—Latter has jurisdiction 211 

-Ss 206 and 251—Chaps. 18 and 

21. Where a case tried as a warrant 
case is subsequently converted into an 
enquiry into an offence triable by a 
Court of Sessions, and where the accused 
has not oross-examined the witnesses, ho 
has a right to have the witnesses re¬ 
called for cross-examination 149 

—-—Ss. 234 and 289—Three offences 
within 12 months but not committed in 
the same transaction—Joint trial of 
several accused is illegal 246 ( 2 ) 

-—— Ss. 235 and 239—There are res¬ 
trictions as to joinder of charges and 
aocused, apart from Code—Accused 
likely to be bewildered—Danger to fair 
trial—Charges ought not to be joined 

_ 19 (a) 

Ss. 235 and 239—Any number of 
offences forming same transaction may 
be joined 19 ( b ) 

Ss. 285 and 239—" Same transac¬ 
tion, ’ meaning of—Offences must form 
one continuous action 19 ( c ) 

——-S. 239—Penal Code, Ss. 202 and 
- 00 —Offences under the two seotions 
oann< ^ be m the same transaction lf -1 
—S. 239—“ Same transaction” trans¬ 
action ”, meaning of—Five dacoities in 
same district within one week—In each 
dacoity some persons common, others, 
not Dacoities did not constitute same 
transaction. 408 ( 2 ) (a) 

^s. 239 and 637— Articles stolen in 
same burglary found in separate posses¬ 
sion of different accused—Joint trial is 


Criminal P. C.— (Contd.) 

illegal—Illegality is incurable 206 (l) 

* -S. 250—“ Magistrate by whom the 

case is heard ” means Magistrate by 
whom the case is decided 122 11 ) 

-Ss. 251, 259—Provisions are manda¬ 
tory—Splitting up offence to enable 
Magistrate to try it as summons case is 
illegal—Complaint and commencement 
of proceedings determine whether case 
should be tried as warrant case or 
summons case 282 

-S. 257—Witnesses for defence— 

Court is bound to enforce their attend¬ 
ance 742 

-S. 268—Evidence taken after dis¬ 
charge of assessors—Conviction must be 
set aside 934 

* “ S. 337 Pardon extonds to such 

offences also as approver has to disclose 
in revealing all the circumstances 
relating to the offence for which he is 
pardoned 234 

———S. 345—Trial under Penal Code, 
S. 323 Compounding of offence against 
one acoused is not compounding of 
offence against all 85 ( 1 ) 

S. 350—Successor of trying Magis¬ 
trate failing, despite accused’s demand 
to recall witnesses—Trial ending in ac- 
quittal-Order of acquittal is illegal 

_C o PR M a 86 ( 2 ) fa) 

b. 3 - 6 — Money deposited by surety 
for aocused s appearance cannot be at¬ 
tached to realise fine payable by accused. 

S 403—Previous acquittal—Ba/of 
trial—-Previous acquittal must bo bv 
competent Court 205 (a) 

•S. 4 '3-Principles, In an "appeal 

ft _ 11 1 .. 




- - an ttUIJOai 

from a conviction the Appellate Court 
has no power to direct an enquiry, but 
may take further evidence. 158 fl) (h) 
——Ss. 435 and 499—Revision—Appli¬ 
cation to High Court-Opinion of Sol 

fir°s n t S be U oht ° f ^ Stri0t Masisbrafce should 

hi Ln\ b * e , d irres P®°Wve of whether 
he can grant relief or not 


Ss. 586 and 439—Acquittal—Apphl 
cation m revision against—Retrial w 11 
he ordered ,n case of miscarry of 

—•9. 437- Essentials- Notice to ac- 
cused v ho has been discharged is neces- 
sary before directing further inquiry or 
retrial under S. 437 55 * q) 

H5oK S p 4 -Acqiaifetal—Revision by 
High Court—Private person may apply 
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Criminal p . C .—[Gonoli.) 

but High Court will not interfere except 
in ca=es of crave miscarriage of justice 76 
-S. 476—Accused not party to pre¬ 
vious parent proceedings—Accused is 
entitled to cross examine witnesses. 99 
-S. 476 —“Court", includes Succes¬ 
sor of the Judge before whom offence is 
committed 910 l) 

-S. 497—Considerations in granting 

bail—Question is whether the person or 
offence is such that accused will prefer 
expenses of exile involved in absconding 
rath°r than face his trial 94 

-S. 5°6—Discussion of a cas* at the 

club by officers likely to be concerned 
in its disposal justifies transfer 5" 131 
Crimin'-1 Trial—Duty of a Criminal 
Court is to see that every scrap of rele¬ 
vant evidence is brought before it 205 
^ustnm—Landlord and Tenant—Ryot in 
village transferring his house with right 
of residence —Custom is not bad 46 

D 

Declaratory suit Sec Specific Relief 
S. 42. 

Decree —Execution barred—Suit upon 
decree cannot, be barred / ?69 

Deed —Construction— Gonvoyance to 2 or 
8 without specifying'shares creates ten- 
ancv-in-common 50 

-—Construction—Court may go into 

surrounding circomctanees to find out 
relative position of parties ?,9° fa) 

-Construction—Tt does not matter 

whether a litigant calls a document a 
contract, or by other name—Duty is on 
Court to decide 3^9 fb) 

Defamation. 2 ee Pe**al Code, S. 499 

E 

Easements Act, S. 22—Right of way 

— Area mu«d; he a defined one. 906 12) 
*Evid“nce Act, S. 21—Deed, Construc¬ 
tion—Tt does nob matter whether a 
litigant calls a document, a contract or 
by other name—Duty is on Court to 
decide 399 fb) 

_ --Ss. 69, 155 and 16 7 —Statements 

of witnesses at jail identification cannot 
be used as substantive evidence 215 

__S. 91—Suit on mortgage.—Original 

mortgage not produced—Defendant 
pleading payment, and discharge Non- 
production of mortgage deed is not, fatal 
—Question of payment must ho gone 
into on merits. _ 218 

*_Ss.92 and 91—“Document" means 


Evidence Act —Concld.) 

valid document-Partition deed inadmis. 
sible for want of registration—Partition 
can be proved by oral evidence 405 fn) 

* -Ss. 107 and 1 09—Sections override 

rule of Muhammadan Law a<= to missing 
persons ^75 

-S. 115—Conspiracy between mort¬ 
gagor and mortgagee to defraud laser’s 
creditor.-Rnvment of mortgage falsely 
established--Mortgagee cannot sue for 
mortgage money afterwards 140 

-S. 132—Answer on oath by wit¬ 
ness to question hv Court or Counsel on 
relev-nt point—Witness not protesting 
against question— S. 132 will protect 
him 36^ 

-S. 1.59—If witne^ forgets and if 

Court ask c him to refresh his memnrv, 
he is hound to do so. 86 QT 

*ExeeiHi^ n Sa*e—Setting aside—Snit 

hv auction purchaser for—Mistake in 
proclamation, as ho share of judgment* 
dehtor —No mwroprece n hahion hv decree, 
holder —Sale cannot he «^h aside 223 

* -Suit, to set, aside sale—Misrepre¬ 

sentation hv sale proclamation—Plaint 
not imputing fraud to nnv defendant — 
Suit is maintainable fLindsay, J., die. 
sentin*' 307 

- Waql —Property directed to bo 

sold and sale proceeds applied to 
erecting mosque—Property sold in 
execution against trustee—Auction- 
purchaser gets good title. 924 

F 

Factories Act H 911)— Ss. 2< and 27— 
Employment, of women at night—Gener¬ 
al prohibition without entering into ques¬ 
tion of sufficicnoy of staff is illegal. 

oop fal 

-Ss. 27 and 94—Ginning factory— 

Employment of women at night,—In¬ 
spector’s opinion not obtained—Employ¬ 
ment is technically an offence—Smallest 
fine should he imposed 299 (b) 

Fraudulent Transfer* See T. P. Act, 
S. 53 

G 

Government of India, *ct, S. 107— 
Subordinate Civil Court, iaking proceed¬ 
ings under S. 476, Criminal P. C.— 
High Court can stay proceedings—But 
proceedings need not be stayed on the 
ground that Same question of fact is in¬ 
volved in first appeal to High Court— 
Suitable action may bo taken after pro¬ 
secution is actually instituted 365 
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Grant 

-Ghat—Dedication for public use 

does not destroy proprietor's title as such 

294 (b) 

Guardians ana Worae Act (8 of 18- 0/ 

—Natur- of proc.edings under --Default 
of party—Consequences are not similar 
to default iD regular suit ... ,,56 


♦Highway —Religious procession - Re¬ 
peated blocking of the passage unreason¬ 
ably is unlawful i *6 

♦ilindu Law -Alienation by co-parcener 
—Mitakshara, Ch. i, Paras. 27 to 29 — 
Joint family property—Gift by a mem¬ 
ber for pious purpose is valid 333 

**-Alienation Mother succeeding to 

son’s estate cannot alienate tor debts of 
her husband unless charged on the estate 

... Ib3 

* -Alienation by widow—Gift fot 

benefit of husband's -soul—Question is 
one of fact—Court need not consider 
whether it is a valid trust - Donee need 
not be.expeoted toconler spiritual btne 6 t 

_ 109 

Joint family—Alienation by one 
member of joint family property— No 
legal necessity—Even alienors share is 
not bound 137 

“Debts—Antecedent debts—Mort¬ 
gage containing personal covenant and 
promissory note reciting that the money 
will be inoluded in a mortgage subse¬ 
quently to bo exeouted are not antece¬ 
dent debts iig 0 . 

~Z Gilt—Gift prior to T. P. Aot- 
iran sfer of possession is essential 87 
Guardianship—Father can orally or 
by writing appoint anyone as guardian 
Vter bis^death 345 

"i iJoint family—Manager entering 
partnership—Other members are 
Ppjj n ecessarily partners 306 

~ 7 ?r Joint family—Joint family p Ur . 
abasing property in name of female 
;tnepiber entitled to maintenance—Pur- 
; phase is benami ^ 

W Mily-Partition in status 

• u 0t ly n,fctes and bounds—One 

eioT ^*? 11 S J Ue , otbers for l° int posses- 
_ 0D °f debned share 3^7 

•by °l? k P r °perty—Transfer 

^^member^to another member is 

- ida.-’.Wu-rf ^98 (°) 

mi K 8. t. (All,)-* ' 


Hindu Law—( Cone d.) 

> • Pioperty-—Right to placo platfoims 

; cn p stons oi ghat to help pi:giim c and 
I '.receive remuntiiation—Right is inberi- 
• table prop, rty 2 o 5 

- Religious office— Birtjujmani- - 

Right is heritable and transferable— 
Daughter^ ure not excluded 21*6 (‘ ; 

—Revorsionor—Declaratory decree 
against widow’s alienation obtained by 
one reversioner does not operate a? ns 
judicata in favour of another reversioner 
subsequently suing for possession 

237 

---Succession — Bandbus— Father’s 

sister's son’s son excludes sister’s 
daughter’s sen t'jy (],) 

*-Succession—Copyright can bo in¬ 
herited y 5 fb) 

-Succession- Dayabhaga School- 

Succession certificate proceedings—Child¬ 
less widowed daughter is excluded by 

sons of deceased daughter 122 ( 2 ) 

Widow — Alienation — Religious 

purpose for her own spiiitual be (fit_ 

Alienation is not binding ) 7 t- ; a ) 

■ Widow—Alienation—A transfer for 

no legal necessity but made by t he widow 
and next reversioner is not binding on 
remoter reversioners _ 33 

* + “ ' Widow—Widow in possession of 

husband’s estate—Property acquired 
without any help from husband’s estate 
oan be disposed of by will H 

I 

Income Tax Acr f 19 1 8 — S. 9 (21 (jY 

Business premises owned and occupied 

by assessee—Allowanco on account of 

annual value of suoh premises is not asses¬ 
sable IvL 

«S U 64 Ch0n ' See Specifi ° Act, 

In / ,e oP f r etat,OD of Statute*—Civil P o 
C908', S. 66 —S. 317 lJ882}-Auction: 
purchaser transferring to another in 1900 
ouit to question auotion saloas benami 
for plaintiff filed in P 16-Suit is barred 

cLl J 6 0f ^ Pdp of ’008—S. M 7 of old 
Code docs not apply , 6fi , 

., Evidenoe Act, Ss. ’07 & 108 over 

Ma, ' omed “" * 3 S; 

Act .'ig-'o, 191*0 iVSr*—*■* 

«• W tato forceVf'/HS 

folded after—Amending'Act applies. 

68 


18 


SUBJECT INDEX, 1921 ALLAHABAD 


J 

Joint trial of riccused. See Criminal 
P. C., S. 2.59 

Jurisdiction—Civil and Revenue Court - 
A claim arising out of recovery of money 
due under Agriculturists' Loans Act, 
.1884 is cognizable by Revenue and not 
by Civil Court bU 

-Revenue Court —Landlord and 

Tenant—Customary d u e s f o r village 
expenses, not part of contract of rent 
oannot be recovered through Revenue 
Court 77 (j,) 

■ Civil or Revenue Court - Suit by 
rent-free grantee for rent wrongfully 
realised by zamindar from sub-tenant — 
Suit lies in Civil Court Agra Tenancy 
Act UI of 190 1 1, Chap. X. 195 

L 

Land Acquisition A.ct, Ss. 21 and 
24—Land in Cownpore—Land rapidly 
rising in value 16-2 -3 yeai’s purchase 
was he.d too low 402 (bj 

Lnndoro and Tenant—Customary 
due for village expenses, not p-itr of 
contract of lent, cannot be recovered 
through Revenue Court 77 \b) 

- -Grove-—Occupancy holding convert¬ 

ed into grove by zamindar's permission— 
Occupancy tenancy determined—Grove- 
holder’s rights are transferable 168 A) 

“ Incidents of tenure—No specific 

contract—No law regulating relations 
between parties—Rule of equity should 
be applied *8 

Limitation Act, b. 4—Decree fixing 
period for payment —Period expiring on 
holiday—Money deposited on reopening 
day is payment within time 4 4 

*■-S. 5—Amendment of decree - 

Appeal—Amendment unconnected with 
grounds of appeal — Time cannot be ex¬ 
tended 6'J 

S. 5 Technical mistake due to 
oversight is “sufficient causo" fl0 2fbj 

S 16—Execution stayed by tem¬ 
porary injunction — Period should be 
excluded gu 

- S. 16 Period during which execu¬ 

tion is virtually stayed should be exclud¬ 
ed J74 a) 

- — S. 18— Defendant wrongfully col¬ 
lecting debts due to oecea^ed’s estate and 
concealing the lact fiem plaintiff, 
deceased’s heir- Suit to recover the 


Limitation Act—( Conto .) 

money -Time runs from plaintiffs, 
knowledge of the collection 155 \b) 
* ' 7 ^ 2o -Part payment of debt— 

Writing need show only fact of pay¬ 
ment, 33ot2j 

- 7 S. 23-Companies Act (1882,, S 4 

• Unregistered business association of 
more than 20—Suit by one member for 
refund of capital — Cause of action 
accrues from payment and is not con¬ 
tinuous 73 

Ss. 60 and 61—Tradesman’s ac¬ 
count—Limitation runs separately for 
each item —Payments made without 
specifying as to winch items they are to 
be credited cannot be credited to the 
entire baianoe due so as to save limita¬ 
tion for all the items. 3*5 ( 6 J 

Arts. 10 and 1 20 —Perpetual lease 
—Suit to pre-empt—Art. 12o applies. 

164 u>) 

Art. 11-A—Auotion-purchaser re¬ 
sisted—Court deciding against him— 
Suit by him for possession of part—Art. 
11 a applies b 2 

: Art. 62—Tradesman’s account— 

Limitation runs separately for eaob 
item—Payments made without specify¬ 
ing as to which items they are to be 
credited cannot be credited to the entire 
balanco due so as to save limitation for 
all the items i >2 \,b) 

Art. 75 —Acceptance of irregular 
payment on account generally but not in 
payment of tho speoiho instalment in 
arrear is not waiver 318 

-Art. 76—interest payable annually 

and principal at the end of 10 years— 
Creditor to havo option to sue for whole 
money in case of default in paying inter¬ 
est—Creditor choosing to wait till end of 
10 years—Time runs from then 104 

-Art. 116—Mortgagee covenanting 

to pay prior mortgagee—No time limit 
fixed—Mortgagor’s suit for breach of 
covenant—Cause of aotion arises only on 
mortgagor being damnified 133 

*.-Art. 120-Suit to deolaro title by 

person in possession—Two independent 
attacks on title—Time runs from later 
attaok *0 

.-Art. 132—Interest payable half- 

yearly—Mortgagee given option to sue 
for whole money in case of default or for 
interest alone or to wait and charge 
compound interest—lime does not run 
from 6rst default 
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Limitation Act— (Contd). 

-Art. 1 2 —Mortgage bond provid¬ 
ing for payment of certain sum annual¬ 
ly On default mortgagee was to be 
entitled to sue for whole balance due 
Time runs from earliest default 296 
Art. 13 —Mortgage—'On default in 
payment of any instalment of interest 
whole amount to become due although a 
period was fixed for its payment Limi¬ 
tation runs from first default 192 2) 
Art. 132 —Mortgage to secure pay¬ 
ment of rent reserved by lease Time 
runs from decree for rent 301 (a) 

Arts. 134 and 114 "Mortgagee 
with possession making simple mort¬ 
gage of the proprietary-interest which 
he professes to have in property— 
Simple mortgagee purchasing property 
under his mortgage decree—Suit by 
original mortgagor-\rt. 141 and not 
114 applies - ‘‘Transfer” under Art. 134 
is transfer with possession 38 j (a) 

- Alt. 144 Person in a!verse posses¬ 
sion has a transmissible and inheritable 
interest in property 3 Q 3 ( c \ 

**—-Arts '44 and ’42-Sale in exe¬ 
cution—Do),very of possession to pur¬ 
chaser -Limitation for suit for posses- 

onV-fdT 0 ^ WiU bavefresb start 
on.y if delivery is m a mode legally ap¬ 
propriate to nature of property, etc. 

148 “Mortgagee with posses- 
sion professing to transfer proprietary 
interest to transferee in good faith hr 
valuab « consideration Transfer is not 
of mortgagee interest so a = to attract Art. 

Art lfiS—Amending Act fu of 

comin.i ?*TV 0n t0 aWard ’ fil0 d before 

Ster A 4-° rC t 0f Actl but (locid( *d 
. er , Amendmg Act applies 68 

Where tli 81 Ex ;. cufcio “ Prooeodings- 
the L kh ? execut,on C °urt suspended 

hat it l^iT P J 0CeadiDCS and ordere «3 
onat it would not proceed with the exe- 

*' a’fl'^hl 11 ^less an application was made, 

bylr^ieT ion W0 “ Ub »«°— 

——-Art. lB2_E xeou |. ion st8yad by 

" Soruafd'° , “° ot ’°“"" Period shou,d „ •>• 

-it l l 0rtf! ‘ !!e suit - 

•deolarint! apa,nst a decree 

'k cZToJZ ** l UMled t0 a vrior 
bo*»Dr»id Property mortgaged is step- 

C 1-3 ' ^ 174 [b) 


Limitation Act— (Concld.) 

-Art. 182 — Period during whioh 

execution is virtually stayed should be 
excluded 174 ( a j 

*-Art. 1^2 5' Application to exe¬ 

cute entire decree by arrest of surety is 
“step-in-aid.” 291 

--—Art. 182, Cl. 6 - Application to 

reject certain objections to execution is 
step-in-aid Ijg 

Art. 182, C I. 5i—Calculating more 
interest than due does not invalidate 
application for execution 206 (2) 

Lie pendens. See T. P. Act, S. 52 
Lunacy Act 4 of 1 2),—S. 67—Judge 

cannot delegate his function to arbitra- 
tor 160 

M 

Mahometan Lew—Dower—Husband’s 

property held by widow in lieu of dower 
—Widow can transfer her rights in pro¬ 
perty without transferring her own dower 

dQbfc ^ - 262 (o) 

-—-Dower—Widow’s lien for dower 
—Widow in possession transferring estate 
but not dower -Lien is extinguished 
and cannot be subsequently transferred 

* _ «» . . 242 [b] 

Marriage Ante-nuptial agree- 
m nt for paying certain sum as main¬ 
tenance in case of dissensions, with the 
object of safeguarding against reasonable 
apprehension of ill-treatment is 
valid 162 

-Marriage—Suit for restitution of 
conjugal rights — Non-payment of 

prompt dower—Suit is maintainable 
nevertheless 

—Wakf Hanafi Law — Creation of 
wakf—Intention deolared — Wakf an 
pointing himself Mutawalli—No need to 
transfer possession-Valid wakf is oreat- 

'Y akf ~ Ha n a fi law — Possefsfolj 
must bo transferred 1 no 

* M“nr_M„rt e „ g8 by—Creditor mided 
by fraudulent misrepresentation by 

minor Minor is entitled to have mort- 
rowed 66 aSldQ ° n repaying amount bor- 

Mortgage -Adverse possession agaiifsb 

ZiZr " n °‘ neMSSari ' y ^ 
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—Question of paym 'tit must begone 
into on merits 218 

*-Two properties -Sale of one subse¬ 

quent to morteago —Purchaser not im- 
pleaJed in mortgage suit—Auction pur¬ 
chaser under mortgage decree can sue 
the former purchaser fo- proportionate 
share of mortgage money 301 b'. 

Motor Vehicles A<"t 1 1 4 , S. ° —Dri¬ 
ver must carry liconse always with 
him 277 

P 

Par* Pe>fo rm- nee —Agreement inal mis- 
siblo under Registration Act, S. 4 * but 
acto! on by the parties—Parties cannot 
resile from agreement , 248 

Penal Code, 3. 14- r ommon intention 
is essential for applying S. 34 26L 

—-S=. °5 and 49 '-—Slight harm 

—Plaintiff’s Vakil questioning status of 
person signing defendant's written state¬ 
ment -Another person coming in and 
saving that status of the a rtrt nfc was 
higher than that of plaintiff’s Vakil — 
S. 9 r > is applicable s 0 r b l 

-Ss. 9 5-B and 221—Primmal P. C, 

S. 1‘3, Confinement under—Escaping 
from iail —Offence is under S. 2J5-B 
and not S. 2 «•>, T. P. C. 9R1 

--S 2 J '*—Obstruction in public roadv 

—"Where building materials are supplied 
by a contractor who places them on the 
public road, the person for whom they 
aro supplied cannot be convicted unless 
he has sanctioned the act 192 

--S. s”-Crops cown by complai¬ 
nant cut hr accused -Latter is guilty— 
Ouestion as f o complainant’s cultivatory 
possescion : s immaterial 15ft r \) *a ) 

_-—S. 3 -Circumstances of cruelty— 

Whipping n.av he inflicted in add : tion 
to substantive sentenoo 10 4 '2> (b) 

,vfc»---,-S. ’00 —"B<long” —Meaning of— 

Joining in one dacoity is nut enough 32 
* — >.U-Ss. 466 and 471—Accused an in c ol- 

£J using forged receipt for debt duo 

° {^frotP him but written off a= bad debt— 
igAdcbsed’s obj- ct to obtain certificate 
of solvency so a c to be able to t< ndor for 
; , i. Municipal contracts—Accused is guily 

ko t; 356 

Oa--t-S, 40 —Plaintiff's Vakil qnestion- 
the status of defendant's agent—An- 
1 othor person coming in and c aving that 
: it jfes higher than that of plaintiff’s 

i ’ ■ VaJil—s. 96, I. p. c., applies, the act 
causing only slight harm 80 (bj 


Practice— Court should not punish 
parti js for inapt procedure where it has 
not caused prejudice to the other side 321 

-—New plea—Appeal —Jurisdiction - 

Question can be raised for first time if 
further enquiry as to facts is not neees- 
^ry 290 (2j (/>) 

-Now plea, cannot be raised for first 

time in appeal when thoro are no suffi¬ 
cient materials before the appellate court. 

402 (a) 

-New plea —Ground not urged in 

first appeal cannot be raised in second 
appeal 405 (b) 

-Subsequent ev-mt c - — Agra Ten. Aot, 

S. 201—Revenue Court removing plain¬ 
tiff's name from khewat, subsequent to 
institution of suit for profits, does not 
disentitle him to decree 396 

-Subsequent events —Suit for profits 

in Revenue Court -Court holding plff.’s 
name rightly recorded in revenue papers 
in respect of the profits -Question of title 
referred to Civil Court but not completely 
decided—Revenue papers altered to plff.'s 
detriment during pendency of suit—Plff. 
is entitled to decree in respect of share 
reoorded in his name at date of suit. 1*4 

J'le-euipiion - Ashkhas jaddi, meaning 
of—Widow of person descended from a 
common ancestor with the vendor is not 
ashkhas jaddi 199 (l) 

-Custom—All oo-sharers descended 

from the sumo ancestor- -Custom of pre* 
eruption among such oo-sharers—Pur¬ 
chase of whole village by outsiders puts 
uu end to the custom 288 

-Earlier wajib-ul-arz limiting custom 

to sale and mortgages -Later wajib-ul- 
uiz using the word ‘transfer" -Custom 
nut al.igeo to b'.Vo changed in interval 
—Custom was held to be not applicable 
to leases 154 ( b) 

■ --Mortgage—Personal remedy barred 

—Sal<' by mortgagor to mortgagee in 
lieu of debt -Debt exceeding value of 
pioperty--Prc-eniptor need pay only 
muiket value '&'■ 0 UJ 

-No custom is possible where entire 

mahal vests in single owner 6 ; 4 

- Partial pie-emption is illegal -01 

-Person with prior right not assert¬ 
ing it—Vendee selling to him during 
pre-emption suit ly another claimant — 
Latter’s right is not affected 106 (2) 

.-Wajib-ul*atz — “ Karabatmaod 
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Pre-emption— (Conoid.) 

Karibi ” do not include a relation who is 
eleven degrees removed • 209 f i) 

- Wajib-ul-arz —Malikan-doh, one of 

the classes of co-sharer pro-etnptors in 
original wajih-ul-arz —Perfect partition 
—A member of the '•falUhan-deh who is 
not a oo-sharer subsequent to petition 
oannot pre-empt. 272 

Provi dal I; solvency Actf? of <9071 
c '. 16 ^21 fa) — r oope —Agra Tenanov Act, 
S. 20 —An ocoupanov holding under the 
Agra Tenanov Act cannot he d^alt with 
by the Ineo'vencv Court P. «. 13 fs) 

-S. 16 fe)—Mortgage hy insolvent — 

Ohjeotion on'ground of 01. f2) cannot be 
raised by mortgagor’s representative 

(232 fa) 

*-S. 16 (6) and f2)—Mortgage 


Provincial Snrll Cause Courts Act 
(■•of >887j, S. 17 Decree giving in¬ 
correct 6gures as to amount —Defen dant 
depositing amount given in d cree com¬ 
plies with the law. 144 

-S. ’5 —High Court’s p iwers under 

S 2 - are wider than under Civil P. C. 
S. lli 32 (a) 

-Soh. °, Art. 13 —Scope A suit for 

a haq 'hahiru •* is not cogni«able by a 
Small Cause Court 69 (u) 

Public Gambling Xct fill of 1867), 
S. 6 —Information r >0lived that house is 
going to be used as common gaming 
house —Warrant cannot be issued 410 

-S. 8 —Money found on persons of 

gamblers cannot be seized. *41 (2) 

R 


created prior to mortgagor’s insolvency 
discharged through fresh mortgage to 
tb'rd party after insolvency under settle, 
ment arrived at hetween mortgagor 
and original mortgagee—Latter mort¬ 
gage is enforceable 232 fft) 

Ss. 22 and 20—Property attached 
by Receiver Third party claiming same 
a>s his—Onus of proof is on Receiver 64 
" S. d 9 , Order under Receiver in 
insolvency cannot appeal 246 fl) 

Ss. r 6and 16fd j—Proceedings under 
AgraTenanov Act—Provinc'al Insolvency 
Act ' 1' 071 does not apply—Suit for 
rent against tenant who is an undischar¬ 
ged bankrupt, can be maintained—Agra 
Tenancy Act, S. 193. (34 All. 1°1 
a*"* led'- F.B. 13(a) 

—- (5 ®f 1920) S. 10 fl) fa)— v onev 

due under deoree of Rent Court is "daht" 

74 fl) 

S.64—' Creditor”, meaning of—Debt 
and transfer connected parts of same 
transaction—Transferee is not "oreditor.” 

0 „ 41 (o) 

~ “*• 04—Intention not to prefer but 

to obtain cash—No fraudulent preference 

41 (b) 

—S 86— Transactions between debtor 
and third persons for valuable con¬ 
sideration and without notice of anv 
insolvency petition are protected. 41 (c) 

. .X s - ™ and 4 —Transactions between 
It? x 8nd creditor—Receiver satis- 
that transaction is unobjectionable 

ot * er CTedito,T *o try to 
npstt the tiansnctko is undesirable.'' 


■ r \ -— va, u 

IVI P. c., O. 40, R. 1. 

Rcgistr tion Act, S. 17— Family settl 
meat—No registration is necessa 

248 ( 

S.T7—Mutation proceedings—Pel 
tion of compromise 6xing shares ar 

asking mutation accordingly —Petition 

not compulsorily registrable. fpjg g< 
J., CO' tra). 248 f 

~ S ; 49—Unregistered deed tbout 
invalid for transferring rights is admiss 
bio to prove agreement 248 f 

S. 49 -Agreement acted upc 
—Parties cannot resile from it 2 8 ( 

r?* l 7 T Genuinen ' 3?s of tbe dec 
only has fco be considered 5 , ( 

———Ss. «v and P3-Sanction is esser 

tio! for starting prosecution. I 0 • (i 
Religions Endowment Act (I86i 
Ss. 4 and : —Temporary manager ca 
be appointed ony wh.n office of trustf 
to whom property transferred under S 
falls vacant. 

5 ~ 0rder under . is not ai 
pealahle . _ ^ 

Rea judicata. See Civil P. C., S. y 
Revision Sr f Civ.l P. C , S 115 
—-See Crim . l P. C., Ss. 4 <6 ft 48 

to buc— Defendant digging on h 
own land for making bricks—Defendant 

StafaSSfr 1 ?" 1 ? 7 n hecomin R ^wer tha 
Plaintiff s land—Rains washing mu 

from plaintiff's land to defendant's lan 

die nnV?/ d !° r ^ “ thorisin P t 

dig on defendant s land is not maintain! 
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Second Appeal ^er Civil P. C. S. 100 
Specific Relief Act, S. 11 Proviso — 
Declaratory suit —Contesting defendant 
not in poss ssion—Defendants in ]. c <s- 
sion not contesting suit—Further iibef 
ior possession need not le a*-Led IS 

* -S. 4'.—Right to wceiw cm. by 

offering ku^ha gras? to pilgiims on liver 
hank canrot he dtclarcd 74 r a) 

* -S. 6 .—Receiving alms on river 

bank - Interference with such ivcivin. 
—Injunction restraining inter! rone 
cannot bo granted 37 4 r b) 

*Succession er if.cile Act f I - f 
188 ') S 4 -Claim agains, oar of 
debtor’s heirs. There is no need for c rrtifi- 
cate 173 f ') 

* -— S. 4 —Dower debt —Part, of claim 

satisfied —Another pirt barred by limita¬ 
tion —Certificate must bo for whole 
debt 12 

-S. 4 —Suit against person wrongfully 

collecting dabts due to deceased and 
holding them—S. 4 docs not apply 

i5j CrJ 

T 

Temporary injunction. See bviu P. C., 
O. 39, R, 

*Toit—Bund maintained by another — 
Cutting bund and diverting flow of water 
for protecting one’s own land=, creates 
liability if damage is caused ItJ 

-Defamation, 'ce Defamation. 

* -Malicious proceedings —Illegal at¬ 

tachment -Person at whoso instance 
attachment is made is liable ►O 

-Defendant digging on his own 

land for making bricks—Defendant’s 
land becoming lower than plaintiff’s 
consequently -Rains washing mud from 
plaintiffs land to defendant’s land —Suit 
for decree authorising plaintiff to dig on 
defendant’s land is not maintainable * 0 

* — —Malicious pro c ecution. A suit for 

malicious prosecution can lie in respect 
of proceedings under S 107 of the 
Criminal P. 0. 17b 

* Transfer of Property Act, S. 10- 

Agreement by vendee to t ansfer only to 
Vendor and for a certain sum -Vendor 
nob comp 'liable to pui chase —Restraint 

is void 1 

_S, 4 ]—Intending transferee is 

hound t.o make nasonahlo enquiries 11 

_S. 5 ^—Pre-emption Suit Person 

with prior right not asserting it—Vendee 
selling to him during pre-emption suit 


l\ i\ Act —( contd ) 

by another claimant—Latters right is no- 
affected 105 ( J) 

-S. 51 —Conspiracy between a mort¬ 
gagor and mortgage -O jeeb to defraud 
latter’s creditor -Payment of mortgage 
falsely established -Mortgagee cannot 
s io for mortgage-money afterwards 140 

* -S. 5 ' -Frau lulent transfer to 

evade existing obligation? —Future credi¬ 
tor can impeach transfer. 2 8 b) 

- -S. 5 4j /> -Part of salo considera¬ 
tion Mb with the vendee to be paid to 
vendor’s mortgage© —Vendor has charge 
on the pr pjrty enforceable against 
transferees with notico 54 

-S. 55 Uj b —Vendees after sale. 

txecuting agreement for payment of 
balance of purchase-money by instal- 
m nts -Charge is not necessarily fore¬ 
gone 74 2) 

! -Ss. 56 and 82—Portion of mortga¬ 

ged property sold subject to mortgage in 
execution of money decree —Mortgagor 
comp-lled to pay off mortgage from re¬ 
maining portion -Mortgagor oan sue 
auction-purchaser of the portion sold for 
contribution -S. 56 does nob apply 323 

-S.59 -Mortgage for less thanRs. 100 

—No registration is necessary though 
deed is written, if possession is deli¬ 
vered to mortgagee H 1 il) 

* -S. 60 -Mortgagee allowed by 

terms of the do d to suo for wnole money 
1) fore time fixed, in caso of default in 
paying interest— Mortgagor can redeem 
before time 1*3 

-S. 60 — Redemption, suit for— 

Tinder of mortgage money is nob con¬ 
dition precedent to institution of suit 

F B <53 a) 

--S. 60 -Redemption suit—Ten¬ 
dering mor gage money is nob condi¬ 
tion precedent 358 

-Ss. 0 and *3—Suit for redemption 

Deposit under S. 83 is unnecessary— 
Money due within particular month de¬ 
ported in Court on last day of that 
month and hence there was no time for 
notice of deposit to be served on mort¬ 
gagee -Decree can be pas=ed from the 
month fixed for redemption next follow¬ 
ing the month of deposit 71 <2) 

-_S. 68(c)—Usufructuary mortgage 

— Sale to mortgagee—No novation of 
contract— Pre-emption— Mortgagee 
deprived of 'possession can recover the 
money 
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■■ -S. 72—Trees planted by mortgagee 

—He is not entitled to compensation out 
be may remove them t. ti.j odo (Oj 
—bs. 74, 75 and 7—JJeciee anti sale 


i 


under prior mortgage without impleading 
puisne mortgagee —Latter's security is 
transferred to surplus sale proceeds — 
Mortgagor obtaining surplus sale proceeds 
—Auotion-purchasei paying oil puisne 
mortgagee is entitled to reimbursement 
by mortgagor 3 lVS 

-b. 6 (i/J and (nj —Mortgagee not 

producing detaileu accounts —Courts can 
assume all tenants have paid rents L if.) 
• b. 82—Propeities sold under prior 
mortgage are not liable lor debt under 
puisne mortgage j 50 

-S. 82 —Two properties mortgaged 

—Sale of one subsequent to moitgago - 
Purchaser not impleaded in muitgago 
suit—Auction-purobasor under moitguge 
decree can sue the former purchaser for 
proportionate share of mortgage money. 

„ . 301 (oj 

bs. 82 and 66—Portion of moitgag- 
ed property ?old subject to the mortgage 
in execution ol money uecieew-Aiortgagor 
compelled to pay oti mortgage burn re¬ 
maining poition—Mortgagor can sue auo- 
tion-purohasor of the portion sold tor 
contribution—S. 56 does not appiy. 323 
' -S. 83- Redemption suit — lenuer- 

mg mortgage money is not condition 
precedent. 

- bs.,83 and 8i- -Amount deposited 

insufficient by trifling sum—b. b 3 does 
not operate 2 - 0 

~ ^ Si and 89—Puisne mortgagee 
not party todeoree absolute tor sale on 
prior mortgage is entitled to redeem prior 
mortgage but not to soil the property iree 
irom prior mortgage. (16 Ail. 47o over- 

339 

M . Sl 97 ~Deoree and sale under prior 

mortff W T ,6hou \ in3 P jea ding puisne 

Secunfc y is transfer, 
red to surplus sale prooeeds - Mortgagor 

taming surplus sale proceeds—Auotion- 
entSlS M Pa,,n £ ° ff puisne moi tgageo is 

ntitled to reimbursement by mortgagor. 

Notifa f 106 ~ N ° tio e—Interpretation— 
Notice to vacate by a certain date gives 

toeunti midnight of that date ^ 
to Trrni 2 “7? mdu —CJifb prior 

$ ?' Pl0l Ti ir Aot -' 1 

^^ssion is essential 


^Trusts 4ct (2 of 1882*, S. 90-“Petj. 
son int^restied” cannot include a Hindu 
reversioner It (6; 

U. ourt of Warcis Act (4 of l^lZj 

S. ' *1—Notice to Special Manager under 
Collector is sufficient. ay 7 

U. P. Lanu Revenue Act {3 of 1901 J 
S. 3 —tarao is part of mahal 344 

-Ss. 5u and 86—Scope—Ss. 56 and 

86 have no application to tne case of a 
per .nancntly soutied village for which no 
Settlement record or lecord-ot-rights 
had uver been drawn up 77 

Ss. 10. and z3<* —Suit for parti¬ 

tion of plot in abadi —Parties not co- 
shaiers in mahai but- puicbasers of the 
plot from zammdar—buit nes in Civil 
v-ourt ^ 

' S. ■‘■01 — Mutation proceedings__ 

Award determining title—Question can 
be re-agitateu in Livil Court 3ab 

S. 00 (m; —A o.aim arising out of 
a recovery ol money due unuer Agricul¬ 
turists' Loans Aot (1884; is cognizable by 
Revenue and not Civil Court t0 

j b. .33 (kj — Flaintitl in possession 
failing to obtain collection of entry in 
partition proceedings - Land allotted to 
delenuams—PW.iTs Sui6 for deQm 
ration of title is Laired 3 U4 

c^o 1 Mk ' llicipaJlUcB Act (2 of lblci 

b. 29 b— Advising not to pay Municipal 
dues is not obstruction (7] 

■fino for future brea¬ 
ches is illegal 267 (4>J 

--bs. 307. 267. 3i8 and 32i_N o6 .ee 

under b. 2b7—breach—Proceedings 
under b. 307 (bj—Magistrate cannot 
que^suon reasonableness ot order under 

—- S. 314—Irregularity in the^lnc- 
S°637 mCUrable UnUW Crim,Dal 

s.' 338- Extent „f po„e,^‘J 
honing prosecution is not included 

Yy ^ 168 (aj 

W Bjib ul-Bvz Earlier wajib-ul-arz re 
coidinga oustom- Later Hal* i u— 

Withdrawal of suit < ,, W 

o. 3b, K 1 beo UVIL P. 0.. 
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COMPARATIVE TABLES 

(Parallel References.) 

Hints for the use of the following Tables :— 

TABLE No. I. -This Table shows serially the pages of Indian Law Reports 
for the year 1921 with corresponding references of the All India Reporter. 

TABLE No. II—1 'hts Table shows serially the pages of all NoN-I. L. R. 
JOURNALS for the year 1921 with corresponding references of the All India Reporter. 

TABLE No. Ill .—This Table is the converse of the First and Second 
Tables. It shows serially the pages of the All Inoia Reporter, 19 ?1, with corre* 
standing references of all the JOURNALS including the Indian Law Reports. 


TABLE No. I 


Showing seriatim the pages of INDIAN Law Reports, Allih\bad Series for 

the year 1921 with corresponding references of the All India Reporter. 

• # 


N. B.—Column No. 1 denotes pages of I. L. ft. 43 Allahabad. 

Column No. 2 denotes corresponding references of the All India 
Reporter. 


I. L. R. 43 Allahabad = Ml India Reporter. 
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1921 Allahabad 


I L. R 43 Allahabad=AU India Reporter— (Conoid.) 



TABLE No. II 

Showing seriatim the pages of other REPORTS, Journals and PERIODICALS for the 
year 1921 with corresponding references of the All India Reporter. 

N. B.—Column No. I denotes pages of other JOURNALS. 

Column No. 2 denotes corresponding references of the All INDIA REPORTER. 


19 Allahabid Law Journal = All India Reporter. 
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19 Allahabad L w Journal =A11 India Reporter— (Ooncld ) 



22 Cr. L. J. & 59 to 63 Indian Cases=All India Reporter. 
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1921 ALLAHABAD 


I. L. R. ALPHABETICAL INDEX 

of Cases reported in 
L L, R. 43 ALLAHABAD 
WITH REFERENCES TO THE PAGES OF 

The All India Reporter 


Names of Parties. 


[158 Cases] 


• •• 


Abdul Jalil Khan v. Obed-Ullah Khan 
Abdulla v. Shams - U1—Haq 
Abdul Shakur v. Muhammad Yusuf 
Abdus Samad v Yusuf 
Agha Sultan Khan y. Mohabbat Khan 

Baijnafch Das v. Bishan Devi 
Baijnath Prasad Singh v. Tej Bali Singh 
Baldeo Singh v. Uudal Singh 
Ballu Mai v. Ram Kishan 
Bansi y, Kanhaiya 
BasdeoGir v. Pritani Gir 
Basdeo Mai Gobind Prasad v. Kanhaiya 
Lai, Laohmi Narayan 

v Mulohand . Nami Chand 
Bashir Ahmed Khan v. Nazir Ahmed Khan 
flechat v. Badri Narai a 

Beni Midho Pragwal y. Hira Lai 
Bhagwan Das and Co., y. Chutfcan Lai 
Bhagwan Singh y. Allahabad Bank Ld 
Bhagwan Singh v. Bhawani Das, Bhagwan Das 

BiShT 1 V - Muhammad Chaudh 
tffcuron Ghulam y. Ram Aubar Singh 

Bbupal y. Kundan Lai 
Bhupal Singh v. Ujagar Singh 
r'S Pr % d v ‘ Chandar 

. * ••• 
Ohandu W v. K° ta Mai 
Uhhabraji Kunwar y. Ganga Singh 
^babtar Singh y. Tej Sin?h 8 

S“ J . 1 SlDgh V< Dharam S| ngb 

Cwlender y. Abdul Hamid 



• •« 

• •• 

• •• 
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FULL BENCH. 

Rafiq, Piggott, Walsh, Ryves and 
Gokcl Pbasad, jj. 

Buddhoo Lai and another —Defendants- 
Applioants 

v. 

Mewa Mam —Plaintiff-Non-Applioant. 

Civil Revision No. 147 of 1919, decided 
on 26ah January, 1921, from an order of 
the Munsif of Etawah. 


Civil P. C., 8. 115— 11 Can decided "-Dec i 
*lon on preliminary point as (o territorial jurisdi < 
tion is not "oast decided"—Bafig and Walsh, JJ. 
dustffWinp. 41 All, 603, ovirrulid. 

Oae of the plea. taken in aeleuoe to a oettaii 
enit was that the Oonrt had no jurisdiction t 
entertain the anil whioh should have been filed ii 
the Civil Oonrt at a diflerent place. Toe Munsi 
instead ol trying all the issues raised in the oaB< 
proceeded to reoeive evidence and hear argomenti 
on the question ol jurisdiction only. Ha disposer 
of the indue of jurisdiction against the defendants 
A formal order was drawn uplataron, embodyini 
the deoision of the issue. The defendants prefer 
red an application in revision from the said order 

seeking the mtsrference o'the H'gh Court unde. 

8. 116, Olvil P, o. [P. l, c. a.] 

Held {Per Piggott, Ryves and Goknl Prasad, JJ. 
en^oo? d ^ al8tl, ^^'’ ^ iBaeD ^ D 8) that no case hac 

t n P i^A ftq ' J : ~ Th8 word "we” '* large enough 
InStt d# , 8n . 0tder ‘ ha ‘ daala with an issue m 
between the parties and the word 
tnoludes any adjndioation or judicial 
pronounoement on snob a question or i.*n« 

S 1 . 1 ' 1 of lhe, »0‘ whether enoh pronounce' 

Sak n/ n^ 069 ,he itM 01 tha Court 

“oH. [P a, G t, , CO a n ] OUnoement 01 n °*' *1 All. 602. 

1991 AH 


happeDB to be also a 11 suit ”, then this euit ie 
itself the “ oftse M referred to in 8. 116 of the 
Civil P, 0 #l whioh requires to be decided belore 
the reoord is called for. [P. 4, 0. 9.J 

Per Wahh % J.; Where the Court has deoided 
the qaeakionol its own jurisdiction in a hearing 
eeparafce and diaticot from the merits, as a 
preliminary question ; taken evidenoo, delivered a 
jadgment deciding the point and baa drawn up an 
order, it is a "oaae'\ aa dietinot from a suit. It 
certainly is eo in the ordinary significance of the 
term. The fact that the hearing was an interlo- 
oatory one or a preliminary one, does not make it 
any the less a case, [p, 7 , 0, 9 .] 

Kailas Nath Katju- for Appellants, 

Bsnoy Kumar Mukerji—fot Opposite 
farcy. 

Raflq, J.The reforenoe to the Fall 
Benoh raises the question of the revisional 
powers of this Court under seotion 115 of 
the Civil Procedure Code. It appears that 
the plaintiff resides and oarriea on business 
as a olo* merchant in Etawah while the 
defendants are commission agents who 
live and carry on business at Oawnpore. A 
dispu e aroae between them in connection 
with the orders g,ven by the plaintiff for 
the purohase of doth. The plaintiff there¬ 
upon instituted a suit in the Court of the 
Munsif of Etawah for the reoovery of a 
cer am amount by way of damages. One 

th« n p rVu k0n m defeDOa was that 
the Oourb at Lsawah had no iariadirtfinn 

!° “<v l r «» »uit ww.h sS b““ 

sesMaa-ysS 

8 ;= 5j a c ~ 

on the quest,on ol jurisdiction only He 

:SHrr“- s ~» 
aSSS-iSS 

preferred an application in revision from 



2 Allahabad 


BUDDHOO LAL V. MEWA RAM (Rafiq, J.) 


1921 


the said order, seeking the interference of 
this Court under seotion 115 of the Code 
of Civil Prooedure. The application 
came up for hearing before a BsDoh of 
two learned Judges of this Court, heforo 
whom a preliminary objection was taken on 
behalf of the plaintiff that the order com 
plained of being an interlooutory order 
oould not form a tit subjeot of revision by 
this Court. In view of ooDfliot of opinion, 
not only among the different High Courts 
bub in this Court also, the learned Judges 
have referred the question to a larger 
Benoh. The referring order raises the 
general question of the oompetenoy of this 
Court to interfere with interlooutory orders, 
though the arguments have naturally 
been mostly directed to the particular 
matter in issue between the parties, 
namely, whebher the defendants whose 
objection to the jurisdiction of the learned 
Munsif has been rejeoted oan invoke the 
aid of this Court under seotion 115 of the 
Civil Prooedure Code. 

The other matter upon whioh the parties 
are at variance, namely, whether the deci¬ 
sion of the Munsif on the plea ol jurisdiction 
is justified by the materials on the record 
has not been argued nor has it been refer¬ 
red bo us. I therefore propose to oonfine 
myself to the consideration of the question 
whether the disposal of the plea of juris¬ 
diction, by a Court subordinate to this 
Court, against the party that has taken the 
objeobion oan be revised by this Court 
under seotion 115 of the Code of Civil 
Prooedure and I propose to deal with the 
question very shortly. It is contended on 
behalf of the opposite party, the plaintiff 
in the suit, that the present application is 
not maintainable beoause, first, no oase has 
bean deoided within the meaning of seotion 
115 of the Code of Civil Prooedure and, 
aeoondly, another remedy is open to the 
applicant, namely in case of a deoree 
against him he can at the time of appeal 
question the jurisdiction of the Munsif. It 
is argued that no oase, but a part of the 
case, has been disposed of. The oase is 
really still pending in the Court of tbe 
Munsif. The defendants will have time 
enough bo challenge tbo jurisdiction of the 
Munsif if a deoree is passed against them 
and they ohoose to appeal from it. For 
the applicants tbe argumenb is that a oase 
is nob the same thing as a suit. The word 
‘oase’ has a muoh larger significance. The 
words " oase which has been deoided " are 


large enough to include any particular ques¬ 
tion in issue between tbe parties to a suit, 
whioh question has been dispoeed of by a 
judicial order. As to another remedy being 
open to the applicants, that; has nothing to 
do with the maintainability of the present 
application, fn section 115 one of the 
conditions required is that no appeal lies 
from tbe order complained of. The seotion 
does not mean to say that no remedy at 
any time is open to the aggrieved party. 
Moreover it would be small oonsolation to 
the applicants to succeed on tbe plea of 
jurisdiction on appeal from tbe decree, 
after undergoing a great deal of trouble and 
expense, and have the suit tried by tbe 
Cawnpore Courts over again. A large 
□umber of oases have been oited by eaoh 
party in support of its view. I do not 
propose to mention or discuss them. Tbe 
divergent views are based upon the mean¬ 
ings of tbe words " case " and “ deoided." 
The case law may be summarised by 
giving the principles upon whioh the two 
oonfliotiDg ooinioDS are based. Some of 
the learned Judges have held that the word 
" oase " is large enough to inoluda an 
order that deals with an issue or question 
raised between the parties, and the word 
“ deoided " any adjudication or judicial 
pronouncement on suoh a question or 
issue, irrespective of the faot whether suoh 
pronouncement determines the trial of tbe 
suit in tbe Court making suoh pronounce¬ 
ment or not. A oontrary view is taken by 
some other laarnei Judges. I take the 
former view and have already been a party 
to a oase where it was given effeot to: vide 
G. S. Bhargava <6 Co. v. Jagannath Bhag- 
wan Das (1). No definition of a “ oase " 
or “deoided” is given in the Civil Procedure 
Code. One of the legal imports of the 
word " oase ” according to Wharton is 
"Trial. "I also fiod that a distinguished 
Judge of this Court has defined the word 
" oase " in Chattarpal Singh v. Raja 
Ram (2). In that oase tbe question arose 
whether the rejeotioi of an application to 
sue in forma pauperis oould be revised by 
this Court. During the oourse of the argu¬ 
ments the meaning of the word oase 
was also agitated. Mr. Justioe Mahmood 
defined the word thus, “ The word case 
as used in seotion 622 of tbe Code of Civil 
Prooedure is nowhere defined, but adopting 


1 11919) 41 All, 602-61 1.0. 331-17 A.L,r 718. 
i) (1886) 7 All. 661-1886 A.W.N. 166 (P. B.) 
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the general rule o! oonsbruing statutes 
I hold that the word should be understood 
io its broadest and most ordinary sense 
unless there were speoifio reasons for 
narrowing its meaning. I confess I am 
unaware of any suoh reasons, and limit¬ 
ing the arguments to orders under sec¬ 
tion 407 of the Civil Procedure Code, I should 
’ say as a general rule that that wbioh might 
constitute the subject of an appeal would 
neoessarily be a oa 99 . ” I adopt the defini¬ 
tion of the word ” oa 3 e ” given by 
.Mr. Justioe Mabmood. It is true that he 
guarded himself by confining it to oases, 
under section 407 of the old Code, ».«., to 
oases of suitors who applied for leave to 
sue in forma pauperis, bat I think that it 
is the bast working definition and should be 
applied to other oases also. It cannot be, 
and is not, denied that the order of the 
learned Mansif oomplaioed of might consti¬ 
tute the subjeot of an appeal. The effect 
of the order therefore is a oase deoided. 
The objection that another remedy is open 
to the applicants if a dooree is passed 
against them is nob aastainable upon the 
language of seobion 115 of the Civil Proce¬ 
dure Code, whioh requires that no appeal 
lies from the deoisiou objected bo I would 
therefore hold that the preseat applioasion 
JB entertainable by this Court. 

, PiggOtt, J.;— The plaintiff in this 
oate beeps a doth shop at E'.awab;bbe 
defendants are dealers in oloth, carrying 
on business at Oawapore. Toe plaintiff 
instituted a suit in the Court of the Muusif 
of Etawah, olaiming a sum of mouay as 
damages on account of an alisgad breach 
of oontraob. The defendants filed a written 
statement in whioh they raised a number 

?[ *??!?• „° Qa 0{ 6h03e wa9 the effect 
bhab the Court of the Muusif of Elawah 

fiad no juarisdiotion to entartain the suit. 

JJ 1 * P l4la6| ff on the other hand alleged 
that his cause of action had arisen, in part 

7 ‘i hln b1 ? 9 local limits of that 

SdUnf h t d ftU8 f (c) , of 8eotion 20 of fc be 

9°?® u ! ° ^ PrOO0 ? ure (A °t No. V of 1908) 
gave him the option of resorting to this 

any 0ouc t ab Oawn- 
ppr 0 , withm the local limibs of whose 
jurisdiction the defendants reside or oarry 

,88aB thus r aiaed was 
sbted by the Mansif of Etawah in the 

flowing words :-" Is this suit cognizable 
ThK f h0 i °L V ? 0oBrtB of 0»wnpnre ?” 

n ia8aa of ,ao6 of jUw. 

lot ilia Court required both oral wa 


documentary evidence to enable it to pro* 
nounce judgmenb upon it. The position 
therefore was not precisely that ooat 9 m- 
platod by Order XIV, Rule 2 of the Coda 
of Civil Procedure; but representations 
must have been made to the Court that ib 
would be convenient to the parties if this 
issue were tried out first, before the parties 
were called upon to produoe evidenoe on 
any of the other issues raised. The 
learned Munsif fell in with this view and 
fixed a date for the trial of this issue only, 
He book the evideoo 9 tendered by the 
parties aad recorded his finding, "with the 
reasons therefore”, as required by Order 
XX. Rule 5 of the Civil Procedure Coda. 
The decision is to tha effeob that "the suit 
is oogaizable by this Court”, aod the order 
passed thereupon is “that the suit be fixed 
for hearing on some date convenient bo 
the parties”, The learned Mansif went 
further and drew up a " formal order ”, a 
port of preliminary deoree, beginning with 
the words, ‘ Tois oase ooming up for bear- 
mg and ending with:-” It was ordered 
that tha suit was oognizable by this Court ’*. 
It seams beyond question Shat the ttriai 
Court intended, presumably with the oon- 
eent of the oarties, to detaoh this question 
of jurisdiobioQ from the remaining ques¬ 
tions raised by the pleadings and to dispose 
of it as a separate matter preliminary to the 
trial of the suit ” prooer. It seems worth 
noticing at onoe that, if the decision of bhe 
learned Munsif upon this issue had bean in 
tha opposite sense, bhe oorreob legal conse¬ 
quence would nob have been a decree dis- 
missing the suit, but an order that bhe plainb 
be ^turned to be praseoted bo bhe Court 
in which the amt should have been insta¬ 
ted; vide Order VII, Rule 10 of bhe Civil 
Procedure Code. Prom suoh an order an 
appeal lias under Order XLIII Rula 7 
read with section 104 of the said Coda ; Ind 
in the present case the appeal would have 
Iain to the Court of the Distriob Judge Ib 
is therefore clear bhat if the plaintiff in this 

^ the decision 
bnal ° 0Qr t apon the question of juris- 
diction, he could have olaimad as of rlghb 
bo have that decision reviewed by a higher 
tribunal, bat that this tribunal would K 

beea th. o 0 | 0( lha 

ssS£-« ■» ms 
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Munsif of Etawah upon the question of 
jurisdiction ; they have invoked the re- 
visioual jurisdiction of this Court, as 
defined and limited by seotion 115 of the 
Civil Procedure Code. They ask this Court 
to re-oonsider the materials upon whioh the 
learned Munsif arrived at the conclusion 
that the plaintiff had established a oause of 
aotion arising, in part at any rate, within 
the looal limits of the jurisdiction of his 
Court. On behalf of the plaintiff the point 
has beeD taken, by way of a preliminary 
objection, that it is not open to this Court 
to examine th9 record, beoause it is not 
“ the reoord of any oase whioh has been 
deoided,” within the meaning of that ex¬ 
pression as used in seotion 115 of the Code 
of Civil Procedure. Subsidiary to this 
main contention the argument has also 
been advanced that this Court ought not to 
interfere in revision because the defendants, 
in the event of the suit resulting in a deoree 
in their favour, will not have been injured 
by the decision on the question of jurisdic¬ 
tion, while, in the event of a deoree being 
passed against them, the law gives them a 
right of appeal against the deoree, and in 
suoh appeal it would be open to them to 
take the point that the Court of the Munsif 
of Etawah had no jurisdiction to pass any 
euob deoree. 

I am quite satisffed, although some¬ 
thing was said to the contrary iD the 
course of arguments before us, that this 
plea would be open to the appellants in the 
case suggested. Where an appeal is given 
by law against the deoree of a trial Court it 
is always open to the appellant to challenge 
the correctness of the finding of the first 
Court upon any material issue directly 
arising out of the pleadings. It follows 
that it would be within the discretion of 
this Court to refuse to entertain the present 
application on the mere ground tuat 
another remedy is open to the defendants. 
This however is not the point whioh has 
been referred to the Full Bench. We are 
asked to determine whether this application 
in revision is entertamable Bt all. 

This question must be decided primarily 
with reioreooe to the preoise words used in 
flection 115 of the Code of Civil Procedure. 
That seotion empowers the High Court to 
‘‘ oall for ibu record of any case whioh has 
been deoided by any Court subordinate to 
suoh High Court and in whioh no appeal 
lies thereto.” Those words lay down 
conditions precedent, whioh must be 


satisfied before the revisional jurisdiction, 
of che High Court joomes into play; the 
reoord laid before 2that Court for exami¬ 
nation must be one of a oase which hae- 
been deoided, aDd in whioh no appeal lies 
to the said High Court. 

In the former Code of Civil Procedure 
(Aob No. XIV of 1882) the corresponding, 
section opened as follows:—"The High- 
Court may oall for the reoord of any oase 
in whioh no appeal lies to the High Court, 
if the Court by whioh the oa6e was deoided 
appears, etc. ” Here the faot that the 
“ oase, ” in whioh the revisional jurisdiction 
of the High Court is invoked must have 
been “decided" before the record is called, 
for, was left to be inferred : it was not 
expressly so laid down. It seems to me 
that the Legislature, in re drafting this 
provision in the present Code (Act No, V 
of 1908), has almost gone out of its way to 
settle a point about whioh there had been, 
some controversy ; it is the more inoum- 
bent upon us to give full effeot to the' 
words used aooording to their plain. 


meaning. 

The words •' oase ” and " suit” are both 
used in various parts of the Code of Civil 
Prooedure and neither of them is defined. 
We know that a " suit ” commences with 
the presentation of a ” plaint" (eee seo¬ 
tion 26 of the Code) and terminates in a 
" deoree, ” aooording to the definition in 
seotion 2, olause (2). A oase need not 
do either of these things, and generally 
speakiog this word seems to be used 
in those rules whioh are intended to apply 
to other proceedings as well as "suits." 
It need i-oarooly be pointed out that there 
are many such proceedings, as for instance 
those under the Guardians and Wards 
Aot and under the Provincial Insolvency 
Aot, The word " case ” ie therefore the 
more comprehensive expression of the two ; 
but while in Order XIV, rule 2 it is used 
as if praotioally synonymous with suit, 

I am confident that no instance oan be 
quoted of its use where it would not at 
least inolude a " suit." If this view is 
correot it follows that, whereas all 
" oases ” are not *’ suits, ” every suit 
is at least a " oase. " From this I would 
go on to conclude that where the oase 
m whioh tho revisional jurisdiction of 
the High Court is invoked happens to 
be also a “ suit, " then this suit is itself 
the “ osae " referred to in seotion 118 of 
the Civil Prooedure Code, whioh requires 
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j to be decided before the reaord is oalled 
for. To pat the point in another way: 
holding that the word " case " in the Code 
of Civil Procedure always includes a 
“ suit, ” I read the relevant portion of 
section 115 just as if it ran :—" May oall 
for the reaord of any suit or other des¬ 
cription of case which has been deoided. ” 
The record of a suit therefore ebonld nob 
be oalled for under this section until the 
suit has been decided. 

This would be my answer to the ques¬ 
tion under reference if I based that 
answer solely on the interpretation of the 
words of section 115 of the Civil Proce¬ 
dure Code as they stand. If I refer to any 
further considerations it is only beoause 
they seem to me to confirm this view, and 
not beoause they have determined it. 
These further considerations are in sub¬ 


stance three. 

Firstly, in drafting the present Code of 
Civil Procedure, Act No. V of 1908, the 
Legislature seems to me to have dealt 
carefully and systematically with the ques¬ 
tion, how far a party to a suit, finding him¬ 
self aggrieved by any order passed by the 
trial Court prior to the delivery of the final 
judgment, should be permitted to carry the 
matter beforea higher tribunal without wait¬ 
ing for the decision of the suib. I would lay 
stress on bho faob that, after seotion 104 of 
the Code has provided a right of appeal 
against a number of orders dealing with 
arbitrations or with the exeroiBe of the 
punitive jurisdiction of the Courts, the 
last clause of this seotion relegates to the 
sohedule the list of other orders agaiost 
which a right of appeal is given. This 
leaves it open bo the various High Courts 
to make additions to bhie list, without 
invoking the interference of the Legislature, 
If experience should suggest that any pro¬ 
bable oase of real hardship has been left 
unprovided for. The list of appealable 
orders given in Order XLIII,,ales 1 and 2 
has been oarefully drawn up, so muoh so 
that in a number of lnsbaucBs an appeal is 
given when the Oourb has deoided a parti¬ 
cular question in one sense, bub nob if the 
deoision is tbs other way. r My own 

a^ D ;f 8 ? aUhe Hat is aD adequate one, 

Sfi hal h ,D ‘ e ?* io \ of thB ^aglslature 
will best be carried out by refraining from 

interference with orders passed by subordi- 
nate Ooujis m the course of the trial,of 
wh,Ie . ^ving full effect to the 
provisions, of seotion 105 of the Civil 


Procedure Code by allowing the unsuccess¬ 
ful party to ohalienge in appeal from the 
final deoree any order whiob bas atfeoted 
the decision of the case, that, is to say, 
any order passed by the trial Court but for 
whiob the deoision mighG have baen other 
than ib was. 

Secondly, I take a point whiob has a 
direcb bearing on the particular question 
before us, The Legislature has definitely 
considered tbe possibility that some parti¬ 
cular issue raised by tbe pleadings in a 
suit may be tried out and determined as a 
preliminary to tbe trial of tbe remaining 
issues. Indeed, under Order XIV, rule 2 
of the Code the Court is hound to try first 
any issue or issues of law which arise upon 
tbe pleadings and are such that their 
determination may perhaps suffioe to 
dispose of the “ oase. or any part there¬ 
of.” Yet no right of appeal is provided 
against an order whiob determines one or 
more of Buob preliminary issues. I think 
the Legislature was of opinion that the 
balanoe of oonvenieoce was, on the whole, 
in favour of leaving auoh findings to be 
contested on appeal from the final deoree. 

I think it intended to exolude this Court’s 
interference in revision by tbe use of the 
words oa3e whiob has been dooided” in 
seotion 115 of tbe Civil Proosdure Code. 
If tbia Court is of opioion that the balanoe 
of convenience is the other way, it oan lay 
down rules prescribing a proper form of 
procedure and a right of appeal from all 
orders whiob determine preliminary issues 
in a suit. This would at any rate have the 
advantage of putting a preliminary issue 
on a point of jurisdiction on the same 
footing as a similar issue on a question 
Isay) of limitation, and of sending tbe oase 
on appeal to the Court to whiob appeals 
from the trial Court ordinarily lie. 

This last remark leads up to the third 
point which I desire to make. I think 
that by interfering in revision in this matter 
we should be ousting the jurisdiction of the 
proper Court of appeal to which the Legis¬ 
lature has entrusted tbo duty of reviewing 
the decision of the Munsifs Court upon 

£ , “ p " k ! oa ‘ ar . i f ,a «* I have pointed out. 
that, if his deoision had been tbe other way. 
the result would have been an order 
appealable to the Court of the District. 
Judge. I think that the deoision aotuaUy 
arrived.at was equally intended to bereserv- 

ed for re consideration by the same Court, 
by way of appeal from the final decree. 
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If fche learned Munsif had seen fit to do so, 
he would have been within his jurisdiction 
had be simply informed the parties that, 
for reasons to be recorded hereafter in his 
judgment on the suit, he proposed to 
deoide the question of jurisdiction in favour 
of the plaintiff and would therefore 
proceed with the trial of the remaining 
issues. The only order on the record would 
then have been an order fixing a date for 
this purpose. I do not ece bow this Court 
could be asked to treat such an order as one 
by whioh a " case ” between the parties had 
been " deoided.” If I am right in taking 
this view, then the present application in 
revision can be supported only on the 
ground that the Munsif elected to deal with 
the preliminary issue in a particular way; 
that is to say, it was in bis discretion 
either to confine the defendants to their 
remedy by way of appeal from the final 
deoree or, while leaving them this remedy 
still open, to offer them the option of 
ooming up to this Court in revision. It 
may be an arguable point whether such a 
state of things would be desirable, but my 
point is that it was not contemplated by 
the Legislature, and was intended to be 
exoluded by the use of the words " oase 
which has been deoided ” in the seotion 
whioh we are considering. 

In what I have said above I have, as I 
think, incidentally disposed of an argument 
on which a good deal of stress seemed to 
be laid in support of this application. If 
I rightly understood the point, it was 
represented to us, more particularly with 
reference to the oaae-law on the subjeot, 
that there must oe something inherently 
unsound, or even absurd, about the proposi¬ 
tion that a Court oan, by determining a par¬ 
ticular question in one sense, deoide a 
oase between contending parties, wberea6 a 
finding in the opposite sense would nob 
be held bo have deoided the oase. This 
was nob the opinion of the learned Judges 
of this Court who dealt with an application 
in revision in the reported oase of Muham¬ 
mad Ayab v. Muhammad Mahmud (3) and 
I oannot myself see anything unsound 
about the proposition, stated in general 
terms. Suppose, for instanoe, that the 
pleadings in a suib raise the question whe¬ 
ther or Dot the olaim, on the faots stated in 
the plaint itself, is barred by limitation. 
A finding that it is so barred would obvi¬ 


ously deoide the entire oase ; it would result 
in a deoree dismissing the suib. A finding 
in the opposite sense would certainly nob 
determine the suib; and to hold that it bad 
nevertheless decided a "oase ” between the 
parties 6eems to me oontrary to the letter 
and spirit of Order XIV, rule 2 of the Civil 
Prooedure Code. 

This leads me on to the consideration of 
the oase law on the subjeot, about whioh I 
desire to say little. The view whioh I have 
taken is oertainly not without support from 
authority. In Chattar Singh v. Lekhraj 
Singh (4) it was laid down thab, even under 
the former Code of Civil Procedure, “it was 
not the intention to allow revision of 
interlocutory proceedings in the course of 
a suit which do not determine it.” I would 
refer also to a muob more recent case, that 
of BaiRami v. Jaga Dullabh (5), where the 
learned Judges lay it down broadly that 
“ We have therefore no power to call for 
the record of any oase whioh is under trial 
by a Court subordinate to the High Court,” 

It is said that there is a ooDsiderable 
volume of authority on the other side, and 
numerous oases were oited. In a consider¬ 
able number of these oaFes the High Court 
was dealing with the reoord of a case whioh 
bad beyond question been deoided, having 
been finally disposed of and struok off the 
pending file of the Subordinate Court con¬ 
cerned. An instanoe in point is Balkrishna 
Udaiyar v. Vasudeva Ayyar (6). Other oases 
were referred to in wbiohtheHigh Court did 
interfere in revision, but without disoussing 
the question whether the reoord before it 
was or was not that of a oase whioh had 
been deoided. It oan only be f aid that in 
these insianoes this particular point was 
either assumed or ooDoeded in argument. 
An instanoe is to be found in a reported 
deoision to whioh I was myself a party : 
Janki Prasad v. Parmeswar DinPande (7). 
It was there taken for granted that an 
order allowing an application to sot aside 
an ex-parte deoree was one by whioh a oase 
had been deoided. Reoonsidering this point 
in the light of the arguments whioh have 
been addressed to ns at the hearing of this 
present applioation, I find it to be a very 
arguable one. If it ever arises before me 


4) (1683) 6 All. 393-1883 A.W.N. 89, 

6) (19l9t 44 Bom. 619-57 1.0. 656« 33 Bom. 
t r> PQl. 

6) (1917) 40 Mad. 793-40 1.0, 650-44 I.A. 361. 

7) (1916) 13 A.L.7. 483-39 I.O. 975. 


43) (1910) 33 All. 638-6 I.O. 881-7 A L J. 741. 
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again I shall ask to have ib fully argued 
before I oommib myself to a reasoned 
decision ; bat at any rate it is very different 
from the point now before us. 

On this particular point there is one 
reported deoision of this Court directly in 
favour of the applicants, that of G. S. 
Bhargava v. Jagannath Bhagwan Das (1). 
I understand that this present application 
has been referred to a Full Benoh largely in 
order that this deoision may be further 
oonsidered and compared with other report¬ 
ed decisions in whioh this Court has 
refused to interfere on the ground that the 
reoord before it was not that of a oase 
whioh had been decided. Such oases are 
fairly numerous. I would refer to my own 
deoision in Dhandei Kunwar v. Ghotu Lal 
(8), to Saltanat Jahan Begam v. Sundar 
Lal (9) and to the oases to be found in 12 
A.L.J. 460; J3 A. L. J. 435 and 16 
A. L. J. 535. 


It must be oonoeded on the other hand 
that the Caloutta High Court has held that 
the word "oase” in seotion 115 of the 
Civil Procedure Code (Aot No. V of 1908), 
or in the corresponding section of the Code 
of 1882, is wide enough to inolude the de¬ 
oision of a particular question arising in 
the course of the trial of a suit, as distin¬ 
guished from she suit itself. I do not think 
we were referred to any case in whioh this 
principle was speoifioally exbended by that 
Cours to include the determination of a 
preliminary issue arising out of the plead¬ 
ings, or that this particular point has ever 
been considered by the learned Judges of the 
Caloutta High Court with reference to the 
wording of Order XIV, rule 2 of Aot No. V 
o( 1908, or the general eoope and intention 
of that statute in the matter of appeals 
from orders. The learned Judges who 
decided the oase of Q. S. Bhargava Co. v. 
Jagamiath Bhagwan Das (l) are members of 
bbw Bench and m a position to say whe- 
ther their opinions have been modified by 
the arguments to whioh we have listened. 
With all respeob for their authority I do 
not think that their deoision is supported by 

HP”? “ *? Pri *y Oounoil case of 
Balkrtshna Udatyar v. Vasudeva Ayyar (6) 

which It purports to follow. The weight 

of authority in this Court at any rate, 

seems to me against it; and I have given 

my reasons for taking a differen t view of 

» A,,t 361-38 10. 838-16 A.L.J. 

(9) (1930) 49 All, 409-681.0. flO-18 A.L.J, 481. 


the meaning and effeot of the determining 
words in seotion 115 of the Code of Civil 
Procedure. 

In my opinion therefore the order against 
wbioh this application in revision has 
been filed is merely a finding by the trial 
Court on one out of several issues arising in 
a suit whiob is still pending; I would 
dismiss the application on the ground 
that the reoord before us is that of a 
pending suit and not the reoord of any 
case whioh has been deoided. 

Walsh, J.:—A preliminary objection is 
raised to the competency of the High 
Court to entertain this application in 
revision. 

In my opinion two conditions precedent, 
and two only, have to be established 
before the High Court oan entertain an 
application in revision. The matter oom- 
plained of must be a “oase whioh has been 
deoided by a Court subordinate ” and 
it must be a oase" iD whioh no appeal 
lies to the High Court." 

Io this case the Munsif has deoided the 
question of his own jurisdiction in a 
hearing separate and distinot from the 
merits, as a preliminary question, He 
has taken evideno6, be has delivered a 
judgment deoiding the point and be has 
drawn up an order. I think this is a 
oase", as distinob from a suit. It 
certainly is so in the ordinary signification 
of the term. The faob that the hearing 
was an interlooutory one or a preliminary 
one, does nob make it any the leas a oase. 
Interlooutory matters in England, where 
an appeal is allowed, sometimes even to 
the House of Lords, are oertainly 41 cases ", 
This point was deoided in India by the 
Caloutta High Court in 1887, Dhapi v. 
Bam Pershad (10) and has never since 
been questioned there. Many instanoea 
are to be found in the Reports of similar 
cases of interference by our own High 
Court, though not in the precise form 
of the oase now before us. I oannot add 

. » y,, said in my judgment 

in G. S Bhargava v, Jagannath (1). 

No appeal lies from the order now before 
us. The faot that an appeal may here¬ 
after be brought from the final decree ant 
™ U ° d 1 er ^notion 106 of the Oivil Procedure 
Code this order may be made the sobjeot 

of an objection in suoh appeal so far as it 

affeotsthe me rltB, does not In my opinion 


U0) (188T) 14 Oal. |68. 
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make the oase one in whioh an appeal 
lies to the High Court now, when the 
application in revision is made. 

On these grounds I think the prelimi¬ 
nary objeotion fails. To hold otherwise is 
to my mind to do violenoe to the language 
ol the seotion, and to ignore the interpre¬ 
tation put upon it by the Privy Counoil. 
Having regard also to the necessity of this 
Court exeroisiDg control over the lower 
Courts, especially on questions of jurisdic¬ 
tion in interlooutory as well as other 
matters, I should regard it as a serious 
blot on our procedure if the preliminary 
objections were to prevail. 

Whether the case is one which on the 
merits, and on the question of jurisdiction, 
oalls for the interference of the High Courb 
is an entirely different question whioh is 
not before us. 

The instances in whioh the High Courts 
in India have interfered in oognate matters, 
and the Judges who have done so in this 
as well as in other High Courts, are so 
numerous that it would be wearisome to 
reoite them. It is idle to deny that there 
are pronouooed and irreconcilable differ¬ 
ences of principle in the practice followed 
by different Judges in the Allahabad High 
Court. I regard the state of authorities on 
this question in this Hieh Courb as a 
lamentable one. The decisions appear to 
hold that an application for leave to sue 
in forma pauperis is a " case deoided " 
within the meaning of this seotion if it is 
deoided in the negative, but nob if it is deoi¬ 
ded in the affirmative, and also that a 
deoision of a Munsif holding that be has 
no jurisdiction in a suit for possession 
valued at Rs. 49 is a " oase deoided ” 
within tho meaning of this seotion, but a 
deoision that he has jurisdiction in a suit 
for possession valued at R 3 .1.00,000 is nob. 
I am unable to subscribe to these unsub¬ 
stantial and embarrassing distinctions. 

Ryves, J.:—The only question whioh 
I propose to answer in this oa6e is whether 
the deoision of a single issue bv a Subordi¬ 
nate Court, in a suit whioh is still pending 

in that Court, is a '' oase deoided.from 

whioh no appeal lies ” to this Courb, 
within the meaning of seotion 115 of the 
Civil Procedure Code, so as to give us 
jurisdiction bo call for tbereoord, and pass 
orders under that seotion. 

My answer is oonfined strictly lo the 
preoiee point we have to deoide, The 
referring order, I think, is perhaps framed 


too widely, though I was myself ohiefiy 
responsible for its wording. 

The oase was originally argued at length 
before my brother Gokul Prasad and 
myself and we referred ib to a larger 
Benoh. It then came before ourselves 
and our brother Walsh. Ib was then 
referred to a Benoh of five Judges and ib 
has been again fully argued. 

I have had the advantage of reading my 
brother Piggott's judgment, and I propose 
to say very little on my own behalf. 

However expodient or desirable ib might 
be for this Court to be able to interfere in 
a matter of this kind, I feel our jurisdiction 
to do so must be determined by the langu¬ 
age of seotion 115. This Courb has framed 
no rules under seobion 122, so we are 
thrown back on the section. In my 
opinion ib is impossible to hold either that 
the words used, whioh I have quoted above, 
can be interpreted to give us jurisdiction, 
or that the Legislature ever meant to give 
us snob jurisdiction. I agree with the 
conclusions of Piggott and Gokul 
Prasad, JJ„ and generally with tbe reasons 
given by my brother Piggott. 

There are only two reported oases exaobly 
in point. One by A. Raoof, J, sitting 
alone, who held this Courb could nob 
interfere, Makhan Lai v. Chunni Lai (11) 
and the oase of Bhargava <& Co. v. Jagan- 
nath Bhagwan Das (l), decided by Rafiq 
and Walsb, JJ., who took the opposite 
view. 

I think Mr. Justice A. Raoof was right’ 
A oase deoided by myself, Behari Lai 
v. Baldeo Narain (12) has been relied on 
as supporting a contrary view to what I 
have above expressed. I still maintain my 
view in that oase, bub it seems to me to be 
wholly irrelevant here. There is nothing 
in oommoo between that oase and this. 

I cannot see that our deoision now will 
prevent every so called 11 interlooutory 
order” from being questioned exoept on 
appeal after tbe final deoree in the suit. 

Gokul Prasad, J.:—I entirely conour 
in what my learned brother Piggotb has 
said and have nothing to add. 

Application dismissed. 



(11) (1918)11 All. 43-47 I. 0. 610-16 A.L.J. 
777. 

(13) (1918) 40 All. 674-48 I.O. 14-16 A.L.J. 
717. 
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regard to the nature of (he property, or under 
O, 21, R. 95 or R. 96, the auction* par¬ 
ol 1 *®®* gets a fresh start for the computation of 
limitation, But where suoh possession has not 
been delivered, the mere fact of formal delivery of 
poseession does not save limitation, fP. 10, 0, 9] 

Peary Lai Barterji, Vtshun Nath and Beni 
Bahadur —for Appellants, 

Surendra Nath Sen, Ibn Ahmad and 
Sanhaiya Lai—lor Respondent. 


Banerji, J.:—This appeal arises out o 
•a snib (or possession of a house and the 
question to be determined is whether the 
suit is barred by limitation. The house 
in .question was sold by auotion in exe¬ 
cution of a deoree against the first foui 
defendant 8 and the sale was confirmed on 
the 13th of January, 1903. Delivery ol 
possession was obtained on the 20;h ol 
November. 1903. If limitation be computed 
from that date the suit is just within time, 
but if the plaintiff oannob avail himself ol 

Sntk i w' y 0t L p0B3eflaioD ' made on the 
X «°t ?? V0 “ b9r - 1903 > as giving him a 
fch« ? °^ he °° tnputafci0D of limitation, 
the olaim is admittedly time-barred. It was 

fiiffah' !h . 0 . Oo “ feoffir0fc Stance by the 
plam tiff that he got actual possession of the 

W ,0b he had purchased atauotion. 
that the judgment-debtors bad gone out of 
the house bub that he had subsequently 
pjsrmitted them to remain in the house and 

had 6 L h r 0 ia ° g “ 0Dfc -de b &or8 and their sons 
fltafn re aaed fco vacate the house. This 
statement of the plaintiff was nob believed 

Z* h * 0o " k of first iostanoe whioh held 
at the plaintiff payer gob aotual posses. 
1981 i/g 


sion of the hooee. The finding of the Coart 
of first instanoe was affirmed by the lower 
appellate Court and both the Courts held 
that the nature of the possession delivered 
on the 20th of November, 1903, was formal 
possession and not aotual possession. 

Both the Courts below have held that 
this delivery of possession was sufficient to 
save the operation of limitation. In our 
opinion this view is erroneous. If posses¬ 
sion was delivered in accordance with law 
that undoubtedly would, as between the 
parties to the proceedings relating to deli¬ 
very of possession, give a new start for 
the computation of limitation and the 
possession of the defendants would 
be deemed to be a freBh invasion of 
the plaintiff's right and a new trespass 
upon the property. Bat if possession was 
not delivered in the mode provided by 
law, that delivery of possession cannot in 
our opinion givea fresh start to the plaint¬ 
iff for computing limitation. Under the 
Code of Civil Procedure whioh prevailed 
at the time when delivery of possession 
was made in the present case, two modes 
were provided for delivering possession 
to auction-purchasers. Ooe was the 
procedure laid down in seotion 318 of the 
Code of Civil Procedure, 1882. and the 
other was that presoribed in seotion 319. 
The seotion first named provided for the 
oase in whioh the judgment-debtor was 
aotually m possession and it direoted that 
upon the application of the auotmn- 
purchaser the Court was to order delivery 
of possession to the auotion-purchaser or 
to any one appointed on his behalf to 
receive possession, and if need be. to remove 
the judgment-debtor from the occupation 
of the premises.. The other mode of 
del.vermg possession related to property 
whioh from its nature was not oapable of 
berng ao.ually delivered to the auotion. 
purohaser. In the oase of suoh property 

the mode for dehveriug possession is laid 
down m the seotion and possession would 
° eIl 7 0d by Proclaiming the sale certifi¬ 
ed S d by b0a(1 ° f drum - ln tha present 
case the property was in the occupation of 

the judgment debtor and therefore the only 

r n ° h P , 08 ! e8ai0D 00Qld ba delivered 
ine t b i P R 80C j, bad ,n 86otioQ 318. Acoord- 
whioh ° the Courta bBl °w to 

.it, 

lff , “l°he°7 h “ S . Sr ' ,hi preao ‘“ Pitta? 

■ Therefore m our opinion the delivery 
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of possession made to the plaintiff in 1903 
oould not be of any avail to him for com¬ 
puting limitation for the purposes of the 
present suit. Our attention was drawn to 
the judgment of this Court in Mangli 
Prasad v. Debi Din (1). To that judg¬ 
ment one ot us was a party. That was a 
oase in which possession could only be 
formally delivered and was not a oase in 
which actual possession oould be delivered 
to the auction-purchaser and it was held 
that the delivery of possession made to 
the auction-purohaser was suffioieDt to 
give him a new start for calculating limi¬ 
tation. It was never intended to be held 
in that case and in our opinion it was not 
held that whether possession was delivered 
under section 318 or 319 any delivery of 
possession would be sufficient to save limi¬ 
tation. Wbab was intended to be held 
was that where possession is delivered in 
the mode appropriate to the particular oase 
and in compliance with the law which 
applied to that oase. euoh delivery of pos¬ 
session would save the operation of limita¬ 
tion. Tbis was explained in the later oase 
of Rajendra Kishore Singh v. Bhagwan 
Singh (2). A ruliug of a learned Judge of 
this Court has also been oited to us in 
whioh it is said that a wider view of the 
provisions of the law wa6 taken. That is 
the oase o' Rahim Baksh v. Muhammad 
Hafiz (3). On a oursory reading of that 
judgment it may be considered that it sup¬ 
ported the contention of the respondent, 
but it seems to us that if we look into the 
facts of that particular case it was a oase 
in whioh possession was properly delivered 
in the mode in whioh the auotionpurobaser 
had obtained it. Having regard tothe nature 
of the property, possession oould not be 
delivered by actually removing the judg¬ 
ment-debtor from the property. The Full 
Bench deoision of the Bombay High Court 
in Mahadev Sakharam v. Janu Namji (4) 
supports the view whioh we have enunci¬ 
ated above. It is urged that this deoision 
of the Bombay High Court runs counter 
to the later deoision of their Lordships of 
the Privy Oonnoil in Radha Krishna Chan • 
derji v. Ram Bahadur (5). We do not 


(1) (1897) 19 All. 499- 1997 A.W.N 197, 

(9) (19171 39 All. 460-39 1.0. 745-15 A.L.7. 361. 
(8) (1911) 10 I C. 319. 

(4) (1919) 86 Bom. 373-14 1.0. 447-14 Bom. 
L R. 116 (F.B.) 

(6) 11917) 16 A.L.J. 33-43 1.0. 968-84 M.LJ, 
97 (P.O.). 
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agree with this contention. The property 
in the case which was before their Lord- 
ships of the Privy Counoil was land in the 
occupation of tenants and possession had 
been delivered in aooordanoe with the 
provisions of the law relating to deli¬ 
very of possession in respeot of suoh 
land. Their Lordships held that suoh 
possession gave, as between the parties 
to the proceedings relating to delivery of 
possession, a new start for the computation 
of limitation. In so bolding their Lordships 
approved of the deoision of a Full Benoh 
of the Caloutta High Court in Juggobundhu 
Mukerjee v. Ram Ohunder Bysack\6 ). That 
also was a oase relating to zemindari 
property whioh was in the possession of 
tenants aDd of whioh aotual possession 
oould not be delivered. 

On behalf of the trespondent muoh 
relianoe has been placed on the deoision of 
the Caloutta High Oourt in Lokessur Koer 
v. Purgun Roy (7) whioh was followed in 
Hari Mohan Shaha v. Baburali (8). These 
two oases no doubt support the contention 
of the respondents and go the length of 
holding that whatever may have been the 
mode in whioh possession was delivered, 
thedelivery of possession would, as between 
the parties to the oase, be a starting point 
for computing limitation. We have 
considerable hesitation in following the 
learned Judges in that oase and tbeir 
opinion is oontrary to the view held by the 
same oourt in Shoteenath Mookerjee v. 
Obhoy Nund Roy (9). The case of Koeher- 
lakota Venkatakristna Row v. Vadrevu 
Venkappa (10) is distinguishable from the 
present oase having regard tothe faots and 
oiroumstances of that oase. The same 
remark applies to the oase of Dhansingh v. 
Ganpat (11). In these oases possession 
had been delivered in the right mode 
having regard to the nature of the property. 
In this view we hold that where pos¬ 
session has been delivered in aooordanoe 
with the provisions of the law, that is, in 
accordance with seotion 318 or 319 of the 
Old Code as the case may be, having 
regard to the nature of the property, or 
under Order 21, rule 95 or rule 96, in eaoh 
oase regard being always bad to the nature 


(6) (1880) 6 0*1. 684-5 O.L.B. 648 (F B-). 

(7) (1881) 7 0*1. 418. 

(8) (1897) 94 0*1. 715. 

(9) (1879) 6 0*1. 831. 

(10) (1909) 97 M*d.. 969. 

(11) (1913) 84 1.0. 860-10 N L.R, e0. 
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of the property and the mode in whioh 
possession oaght in law to have beea 
delivered, and such possession has been 
delivered, fcbe auo l fl ion-parohaser gets a fresh 
start for the computation of limitation. Bab 
where suoh possession has nob been deli¬ 
vered, the mere faob of formal delivery of 
possession is not available to him for saving 
the operation of limitation. In the present: 
case possession was not delivered in the 
manner required by law and therefore the 
delivery of possession whioh took place on 
the 20th of November, 1903, could not be of 
any help to the plaintiff as regards the 
saving of limitation. We therefore allow 
the appeal, set aside the deoree of the 
Courts below and dismiss the pUintiff 8 9 uit 
with costs. 

Appeal allowed . 


** A.I.R. 1021 Allahabad 11. 
FULL BENCH. 

Banerji, Tudba&l and Gokul 
Prasad, jj, 

Sri Bam Jankiji —Defendant-Appellant 

v. 

Jagdamba Prasad — Plaintiff-Respond¬ 
ent. 


Second Appeal No. 1288 of 1917, deoid* 
on 20sh Daoember, 1920, from a deoree 
the Diat. J„ Cawnpore. 

“(a) Hindu Law- Widow-Widoio in oosi. 

*£iaLhi a f' T l r P,optrty a ^ir»Stoit 

Tb V will! huab <”*’' ca» b, dispos 

a ° qQire< ! L by 9 Hinda "idow by m 
hn.ll V 7 Vl “ Ue ?' het be,n « poaaesaton ol t 
S**? 1 ° d 8 08Ut0 ' but without r.i.lDg the pi 

iuw -° r her bQ9ban(1 ’ B itaU a, 

r D » h n .( u d l f lm J e , n ‘ ‘° 11 doea not baaor 
* part ol the huebaod’s eit.te sod oao be will 
away by the widow. [P. 19 . 0 . t,] 

'to?'*** Aet (II 0 / 1689), Q. 90-“ Parson i 

T TT **+ * a<Rd “ 

h. . PM80n iQ ‘ 8I ««ed " in a. 90 o.nn 

pSKKSSSS 

the property acquired by her cannot be oWmed 

Hindu reversioner, [P. i J( 0 . l.] “ *° 

Rama Kant Mafoviya and Tej Bahadi 
$apru —for Appellant. 

M. L, Agarwala, BaleUo Bam Dave n, 
Battban& Sahai—tox BespondMt ? 


Banerji, J.:—The question which we 
have tocoDsider in this oase is whether a 
Hindu widow in possession of her 
husband’s estate, who acquires property 
without the aid of the estate or without 
detriment to the estate, can make a 
disposition of that property by Will. 
This question does Dot seem to us to involve 
any point of great difficulty. What 
happened in the present oase was this. A 
Hindu widow. Musammat Kaunsilya, 
was in possession of her husband’s estate 
as his heir. The reversioners bo the estate 
had exeouted a mortgage of their owo 
property aDd their mortgagee obtained a 
deoree against them for foreclosure and thus 
acquired the property. Thereupon 
Musammat Kaunsilya brought a suit 
against him for pre-emption and obtained 
a deoree. She paid the amonDt of the 
pre-emption money by raising a loan by 
mortgaging a portion of the porperty pre¬ 
empted and subsequently discharged the 
loan by selling a portion of that property, 
It is said that as regards the remainder 
of tho property she made an endowment in 
favour of an idol, to take effect after her 
death and that she exeouted a Will for 
that purpose. The present suit was brought 
by a person who olaimed to be the 
reversioner of her husband, to set aside the 
transfer on the gronnd that she was not 
competent to devise the property by Will, 
She has died and the reversioner claims to 
have succeeded to the property. The Court 
of first instanoe dismissed the suit holding 
that the widow bad in faott made a Will 
in favour of tho idol and was oompetent to 
make it. Upon appeal, the lower appellate 
Court reversed the decision of the Court of 
first instance on the sole ground that the 
Will, if executed, oould have no operation 
Inasmuch as the property pre empted by 
the widow must be deemed to be a part of 
the estate of her husband. We are of 
opinion that this view of the Court below 
is erroneous. The widow was in possession 
of her husband's estate as suoh- If she 
had purchased this property out of the- 
s v ng B of the estate and had never intend- 

est^ m S e,6ap ° rb L i0n of her ^band’s 
estate, there can be no doubt that the 

reversioner could not challenge a transfer 

of that property made by her. In the 

To? with ft* D u 0 . 8he paroha8ad th ® Property 
in t th? h tba he , P ° f her hQ8band ’e estate, 
n of raising money on th** 

aaouriby of that estate, or out of the income 



leaf 


12 Allahabad shbo shankar v. mohan sarup (Mears, C.J.) 


of the estate, but) she raised the money by 
borrowing it on the security of the property 
purchased The only difference between 
the case of an ordinary purobase r\nd the 
present) case is that the property was 
acquired by right of pre-emption, but 
th9 right of pre-emption alone could 
not have entitled her to the property un¬ 
less she was in a position to pay the 
pre-emption money, Therefore in our 
opinion the payment of pre emption money 
was the essential condition upon whioh 
she acquired the property. It is true that 
she could pre-empt the property because 
she was in possession of her husband's 
estate, but that doe9 not, in our opinion, 
make the property acquired by her a part of 
that estate. She could not be treated a3 a 
trustee for her husband or as a trustee for 
the reversioner, lb was a mistake, in our 
opinion, to think that she was a mere 
tenant lor life, Her position as regards 
her husbaod’s estate was that of an owner 
with limited rights. Those rights merely 
restricted her power of transferring the es¬ 
tate bub she was entitled to pre-empt the 
property inasmuob as she was to all intents 
and purposes a oo-sbarer in the village a 
portion of which was sold. On behalf of the 
respondents reference was made to sec¬ 
tion 90 of bbe Trust? Act (No. II of 1882*, In 
oar opinion that section has no aDplioation 
to the present case. The words * person 
interested' in that seotion oanoob be held 
fcoapply to the case of a Hindu reversioner. 
Such a reversioner has no vested interest 
in the estate which is in the possession of 
a widow and the property acquired by her 
cannot be claimed by the reversioner 
during the lifetime of the widow; so that 
the condition of things contemplated by 
section 90 could have no application to the 
oase of an acquisition of property by the 
widow aod to a Hiadu reversioner. In our 
opinion the mere fact of the widow being 
in possession of her husband’s estate 
coaid nob in any sense justify the infer¬ 
ence that the prooerty purchased by her 
without any detriment to the estate or 
without the help of the estate itself oould 
be treated as a part of the estate, and in 
this sense we think the view of the lower 
appellate Court was incorrect. We, there¬ 
fore, answer the question referred to us in 
favour of the appellant. Both parties are 
agreed that there are other questions whioh 
arise in the oase and which have to be 
determined by the lower appellate Court, 


and both of them are also agreed that we 
should deal with the case and pass final 
orders in it so far as this appeal is concerned. 
We aooordingly allow the appeal, set aside 
the decree of the Court below and remand 
the oa36 to the Court under Order 41, rule 
23 of the Code of Civil Procedure with di¬ 
rections to re-admit it under its original 
number in the register and dispose of the 
other points according to law. Costs here 
and hitherto will be costs in the oause. 

Appeal allowed . 


A.I.R 1921 Allahabad 12. 

FULL BENCH. 

Mears, o,j„ Rafiq and 
Ryves, jj. 

Sheo Shankar —Applicant 

v. 

Mohan Sarup —Opposite Party, 

Criminal Revision No, fi94 of 1920, 
decided on 2od Daoemher, 1920, from an 
order of the 1st Class Magt., Mirzapur. 

Criminal P.C., S. 179— Monty du$ at M—Mis- 
appropriation at A—Former Court can try. 

Whore the duty to aooouat was at a certain pUoe 
and the misappropriation ii maie at another place 
the oflanoe oan be cried at the plaoa where account 
waa to be given. [P. 13. C. 1.] 

A. P. Dube—iot Applioant, 

Binoy Kumar Mukerji —(or Opposite 
Party. 

Mears, C.J .—This is an application 
in revision at the instance of Sheo Shankar, 
His oase is that he has been brought before 
tne Magistrate of Mirz»pur Discriot, who 
has commenced to try a criminal oharge 
against him, without bavins any jurisdic¬ 
tion so to do. Sheo Shankar says that 
the jurisdiction should be Allahabad and 
notMirzapur, 

Now, the question of jurisdiction must 
be decided at the outsat by a perusal of the 
complaint. It is on the terms of the 
oomplaiot that the Magistrate first has to 
inform himself as to the nature of the oase. 
and see whether from the allegations made 
in the oomplaint it would appear that he 
had jurisdiction to entertain it. For some 
time we have had our attention drawn to th 
authorities on one or the other side of th 
line and there is no doubt that during par 
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of the bearing we were under the impres¬ 
sion that this oase raised in a convenient 
form all tbe facts necessary for a definite 
decision on seotioD 179 of tbe Code of Crimi¬ 
nal Procedure. Oar indication was ex¬ 
pressed to be to uphold the decision in Lang- 
ndge v. Atkins (lj. But a translation of tbe 
oomplaint which was laid before us towards 
the oIobo of the case has made it perfeotly 
dear that this is a simple matter. Toe 
oomplainant alleges that Sheo SbaDkar 
was a servant of a doth shop situated in 
Mirzapur, and as suoh servant it was bis 
duty to realise the prioe of doth from 
traders according to the directions given 
by the master ol the shop and to deposit 
the money thus realised in the shop at 
Mirzapur. The complainant then goes on 
to allege that on the 27th of Dscember, 
1919, the servant was sent in the oourse of 
his duties to two villages to oolleott mooev 
and that he did oolleot some Rs. 1,500, 
that those two villages were in the District 
of Allahabad and that the oolleotions were 
made on aooount of the money due to the 
petitioner’s master. Then paragraph 6 
sets out that instead of depositing the 
aforesaid sums at the shop of the peti¬ 
tioner’s master the aooused No. 1, at the 
instigation of and in consultation with the 
aooused No. 2, who is his brother-in-law, 
and in order to oonoeal his oriminal breach 
of trust made a report at the police station 
at Manda in tbe Allahabad Distriot that a 
daooity had taken plaoe. On the investi¬ 
gation made by Manda polioe and the 
Police Inspector of tho Allahabad Distriot 
the said report was found to be absolutely 
false aud groundless and to have been 
made in collusion with the aooused No. 2. 
Subsequently the complainant aeked that 
both the aooused may be punished under 
flection 408/114 of tho Indian Penal Code. 
It should be stated that the residence of 
accused No 2 (the brother-in-law of the 
applicant here) is stated to be in the 
Mirzapur District. Therefore when the 
Magistrate perused this dooumend he was, 
wa think, entitled to assume that the 
matter was within his jurisdiction. 
Aooording to the oomplaint the plan to 
misappropriate this money was conceived 

•J J? ,r V PUr SDd bhe ^sequent journey 
to Manda was undertaken only to give 

colour to what was said to be a false 

story. Aooused No. 1 was the servant of 

85 A1J. 29—17 1.0. 792—10 A.L.J, 481. 


the oomplainant and bad a duty to aooount 
to his master at the shop at Mirzapur. 
In the oiroumstanoes tbe oase does nob 
present any feature of importance or make 
it necessary for us to oonsider which of 
the various decisions on seotion 179 of the 
Code of Oriminal Procedure we prefer. 
But we do take tbe opportunity of saying 
that at one moment this oase did appear 
to us to be undistiuguisbable fiom tbe 
case of G. Langrtdge v. Atkins (1). 

The application therefore must be 
rejected and the reoord will be returned 
for tbe trial of tbe oase on the merits. 

Application rejected. 


A.IR. 1921 Allahabad 13. 

POLL BENCH. 

Todball, Rafiq and Rivbs, jj. 

Kalka Das —Plaintiff-Appellant 

v. 

Gajju Singh and another —Defendants- 
Respondents. 


Seoond Appoal No. 720 of 1918, deoided 


a decree of 


on 4th Marob, 1921, from 
the Diet, J,, Oawnpore. 

(a) Prooiiicial Insolventy Act (III of 1907). 
8j.66aad 16 (2)— Proceedings under Agra Tenancy 
Act--Provincial Insolvency Act (1907) does not 
apply—Suit for rent against tenant who is an 
undsseharged bankrupt can be maintained—Agra 
Tenancy Act, S. 199-34 All. 131 overruled. 

n'n 193 . 01 the Agra Tfln an°y Aot, Oh. 90 ol 
Oivil P.O. o* 1882 ie made inapplicable to proceed- 
>ogs under tbe Tenanoy Aot. By 8. 66 of the Pro- 
vmo.al Insolvency Aot. 1907. Cta. 20 of Civil P.O.. 

r a nu 8p ?n‘\ d and “ wa9 eoa °ted that refer- 
eocea to Oh. 20 should be oonslroed as applying to 

Prov. Insolvency Aot of 1907. Hence Prov. Insol- 

t 0 ' 1907 d ° eB not api>l 7 10 PfooeedinR* 

“.“J" m* Aot 0119011 Hence 8. 16 (2) 

of t °- 19 . 07 d ° es not bRC a 6uU ,or “"ears 
a iiK 6Dt i. 8 ?7 1D8t B teoaot of oooupauoy holding, 

si a'JmS, ' B " n n »«»*»r g «d backrupt 

34 AH 121, overruled. [P. 14. o. 2.] P 

fr) Prov, Insolvency Act (III of 1907). S 16 ( 2 ) 
(a) Scope— Agra Tenahcy Act. S. 20. 

An cooopanoy bolding under the Agra Tenanov 

‘ b rr 1 " i,1: by 

Kailas Nath Katju-l ot Appellant. 

S. M. Sulaiman —for Respondents. 

. »^t ball L : ~~ This “PPeal arises out of 

the r!nnl 0Uehfc r by the P lftin 6>ff-appellanb for 
the recovery of arrears of rent of an agrl. 

?hi 6 r • °° 0Q P aD °y bolding. Kalka Dm, 
the plamtifif-appelUnti, is the zemindar and 
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lambardar of the village. Gajja Singh, the 
principal respondent in the oase, is the 
occupancy tenant. He was deolared an 
ia-olvaac on the 23rd of June 1914. On the 
5th of June 1917, Kalka Das brought the 
suit out of which this apodal has arisen for 
the recovery of arrears of rent for 1322, 
1323 an 1 1324 Fasii in resoeoiof the boil¬ 
ing. The plaiotiff impleaded the Receiver 
also as a defendant in the suit. The 
Reoaiver objeoted to being brought on the 
reoord on the ground that the order of the 
District Judge vesting the property of the 
insolvent in him (the Receiver) did not refer 
to the oooupanoy holding. Tni3 objection 
was allowed. At the time the suit was 
brought by Kalka Das the insolvent had 
not been discharged. The latter pleaded in 
defenoe that the suit against him was not 
maintainable in view of the provisions of 
section 16 (2) of the Provincial Insolvency 
Aot No. 3 of 1907. The Courts below have 
aooeded to this plea and have dismissed the 
suit; hence this seoond appeal to this Court 
whioh though triable by a single Judge has 
been referred to this Full Benob in view of 
the deoision in Raghubir Singh v. Ram 
Chandar (l). 

On benalf of the appellant it is urged 
that the decision in the oase mentioned 
above is incorrect as the attention of the 
learned Judges who deoided it had dearly 
nob been called to section 193 of the 
Tenanoy Act. In the case referred to it was 
held that a suit for arrears of rent against 
a tenant declared an insolvent, and as 
against whom suob declaration was in full 
force and effeot at the date of the suit, was 
not maintainable. 

That deoision wa9 based on saotion 16 
(2) of the Provincial Insolvency Aot aud the 
learned Judges say that that seotion 
expreesly provides that save as therein 
provided no suit shall be brought against a 
person who is deolared to be insolvent, 
without leave of the Court. They went 
further on to express the opinion that so 
far as an ordinary suit for rent is oonoerned 
the landlord was in exactly the same posi¬ 
tion as any other orudibor. 

Seotion 193 of the Tenanoy Aot lays 
down that the provisions of the Code of 
Civil Prooedure shall apply to the procedure 
in all suits and other proceedings under the 
Aot so far as they are not inconsistent 


(I) (1911) 34 All. 121-11 1.0. 917-8 A. L. J, 
1187. 


therewith and subject bo certain modifica¬ 
tions and additions. Clause (a) of tne sec¬ 
tion runs as follows :— 

Clause (a) of the seoond proviso to seo¬ 
tion 266, seobious 320 to 326 (both 
inclusive) OhaDter 20. seotion 370 and 
Chanters 26. 33. 39, 40, 43 and 44 of the 
Code of Civil Procedure shall "not ” apply 
to any suoh suit or prooeading. 

The Civil Prooedure Coda then in foroe 
was dot 14 of 1832 The Provincial Law 
of Insolvency when the Tanaooy Aot was 
enaoted was embodied in Chapter 20 of the 
Code of Civil Prooedure. Seotion 193 (a) 
of the Tenanoy Aot therefore dearly laid 
down that Chapter 20 whioh contained 
the insolvency law of the province should 
not apply bo any suit or proceeding under 
the Tenanoy Aot. Chapter 20 of the 
Civil Prooedure Code was repealed by 
Aot 3 of 1907, the Provincial Insolvency 
Aot. Saotion 56 of that Aot runs aa 
follows:—“The enaotments mentioned in 
the sohedule are hereby repealed to tbo 
extent specified in the 4th column thereof." 
In the sohedule is entered Aot 14 of 1882, 
the Coda of Civil Prooedure, seotion 341 ( e) 
and Chapter 20 (sections 314 to 360 A). 
Clause 2 of seotion 56 of Aob 3 of 1907 goes 
on to say that where in any enactment in 
foroe at the date of the commencement of 
this Aot referenoe is made to Chapter 20 of 
the Code of Civil Prooedure, 1877, or of the 
Code of Civil Prooedure, 1882, or to any 
seotion of either of those Chapters, such 
refereuoe shall, so far as may be praotio- 
able be construed as applying to this Aot or 
to the corresponding section thereof. 
Reading sthis seotion with section 193 of 
Aob 2 of 1901 it is obvious that the Pro¬ 
vincial Insolvency Aot does not aodcannot 
apply to any suit or proceeding under the 
Tenanoy Aot The law therefore on the 
subjeob is perfectly dear and plain. Saotion 
16 of the Insolvency Aot cannot aud doe9 
not apply to the suit for rent out of whioh 
this appeal has arisen and it is obvious 
that the deoision in Righubir Singh v. 
Ram Chandar (I) mentioned above was 
inoorreot. 

We would also like to point out that 
seotion 16 (2> (a) of the Ineolvenoy Aot 
makes it dear that on the making of an 
order of adjudication the whole of the pro¬ 
perty of the insolvent, save in so far as it 
inoludes suoh partioalars as are exempted 
by the Code of Civil Prooedure or by any 
other enactment for the time being in force 



1991 


HIJABAN V . ALI SHER KHAN (Walflb, J.) 


Allahabad 15 


from liability to attachment and sale in 
execution of a deoree, shall vest in the 
Court or in the Receiver. The oooupanoy 
holding is nob transferable in exeoubion of a 
deoree of the Civil or Revenue Court or 
otherwise than by voluntary transfer be¬ 
tween oertain persons. This is bo be found 
in section 20 of the Tenancy Act. It is 
therefore clear oven on the f&oe of the 
Insolvenoy Aot itself that the oooupanoy 
holding oannob be dealt with by an insol¬ 
vency Court. Section 193 of bbe Tenanoy 
Aot and section 56 of the Insolvency Aot 
make the point quite dear and there is 
nothing further to bo said in the matter. 

In our opinion the decision of the Courts 
below is incorrect. The suit having been 
dismissed on a preliminary point will have 
to go baok for decision on the merits. 

We therefore allow this appeal, set aside 
the decrees of the Courts below and remand 
the oase to the Court of first instanoe 
through the lower appellate court with 
direotious to restore the case to its ori- 
ginal number on the file and to prooeed 
to hear and determine it on the meribs. All 
the oosba incurred up to the present time 
will be costs in the causa and will abide 
the result. 

Appeal allowed. 


A.I.B. 1921 Allahabad 16, 

Walsh and.Wallaoh, jj. 

Hijabanand others— Defendants-Appel¬ 
lants 

v, 

Ali Sher Khan— Plaintiff-Reepondent. 

First Apped No, 83 of 1921. deoidedon 
2 7 th July 1921, from an order of the Addl. 
J., Bareilly, 

. L ™~ Ma "ioQt~8uxt tor ns- 
^V' 00 2 fU 9 a . 1 ^hl,~Non mm , nl of 
prompt dowr—Quft %s maintainable , 

Non-paym.nt o! prompt dower does not render 

Uinible 0 '' 01 00 “jug»l tights nomain- 

winable. The init oan be deorced conditional on 

cp® iSST] 0 * ibe dower ‘ 8 A11,149 ,p,Bi) =■<*«. 

S. Baza Ali—tor Appellants, 

Sital Prasad Ghosh —for Respondent, 

»PPell»nb in this case 
tor restitution of oonju- 
gw rights, Tho latter admitted the marriage 

“*«■««• »h. plea ol Z Z- 

antof-,her prompt dower (for whioh she 


had obtained a deoree) as a bar to the suit. 
The MuDsif relying on the ruling of Abdul 
Karim Khan v. Mt. Ghhoti (1), and without 
going intoother questions, dismissed the 
suit as not maintainable. Io appeal the 
learned Additional Judge of Bareilly 
followed the F B. ruiiug in Abdul Kadir v. 
Salima (2) and held that the suit was 
maintainable aDd oould be deoreed, condi¬ 
tional on payment of prompt dower, 
provided the other pleas taken in the 
written statement were decided against the 
defendant. 

Walsh, J.:—(His Lordship agreed with 
the lower Court and oonSinued)—The ques¬ 
tion is oovered by authority, not merely by 
authority, but by a large Benoh of this 
Court whose mind was no doubb instructed 
and led by a great Muhammadan lawyer. 
That is the oase referred to by the 
learned Judge of the Court below, 
reported in Abdul Kadir v. Salima 
(2). That oase has been followed with 
almost enthnsiastio unanimity in Hamiiun - 
nessa Bibi v. Zohiruddin Sheik (3), 
Kunhi v. Moidin (4), Bai Hansav. Abdulla 
Mustafja (£). The only disoordaDb note is 
a single Judge decision in this Court, whioh 
unfortunately the first Court in this oase 
was induced to follow, namely, the oase 
reported in Abdul Karim Khan v. Chhoti 
U). The lower appellate Oourt was quite 
right in thinking that it was impossible to 
treat that deoision as having any authority 
m tho faoe of the Full Benoh deoision. 
We have been referred to the oritioism by 
a high authority, Sir Ameer Ali, in hislasb 
book on Muhammadan law. All we oan 
say is that we oannob ignore tha deoision 
of our owu Court on the invitation of a 
texb book. 

The appeal must be dismissed with oosts. 
_ Appeal dismissed. 

11) 0906) 8 A.L.J, 493- 1906 A. W N. 196 

ills 

(4) (1888) 11 Mad. 397, 

(6) (1906) 80 Bom, 193-7 Bom. L.R. 684. 
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••AIR, 1921 Allahabad 16. 

PlGGOTT AND WALSH, JJ. 

Kanhaya Lal —Defendant-Applicant) 

v. 

Jagannath Pershad-Hanuman Pershad — 
Plaintiff9*Opposite Party. 

Civil Revision No. 154 of 1919, deoided 
on 16th November, 1920, from the order 
of the Sub-Judge, Cawnpore. 

•• (a) Civil P.O.. 8ch. 2, Para lb—Refertnce 
to arbitration by varties' consent—That Court 
ought not to have made the reference cannot effect 
the award 

The words 11 otherwise invalid ” must not be 
ooDstrued as ejuedem generis with what ha9 gone 
before it. Some limitation must be plaoed upon 
the words so construed, Thty oaonofc mean that 
a decision msroly adopting aD idle or wanton 
objection, however absurd and irrelevant, would 
be a decision o( " invalidity from any oause what¬ 
ever ”. The decision must be a real deoision of 
some ground no matter what, wbioh if it existed 
would invalidate an award. Merely a deoision 
that the Court ought not to have referred is not a 
matter aff9oting the validity of the award, onoe 
the dispute has been referred, the parties haviDg 
previously agreed to the referenoe. 29 Oal. 167 
(P.0,), Poll.; 36 All. 69 (F. B.), Eipl. [P. 17, 
0 . 2 .] 

In a suit the defendant as a minor filed a state¬ 
ment through his guardian. On an issue raised 
defendant was held to be a major. Then upon the 
agreement of the parties, the issues settled in tho 
oase wore referred to arbitration. 

Held, that tin award oould not be set aside on 
the ground that defendant in the proceedings 
prior to tho reference should have filed another 
written statement after be was found to be a 
major. 

(b) Civil P.C.t Sch. 2, Para IS-Setting aside 
on the ground that reference cught not to have 
ten rnade—Revieionlies. (Per Walsh t J. t Piggott.J, % 
dubitame. 

Where an award was set aside on the ground 
that tho referenoe to arbitration ought not to have 
been made. 

Held, that revision lay. [P. 18, C. 1,] 

PiggoVt J —The order oould be challenged in 
a petition of appeal under 8. 105 and henoe 
revision was doubtful. [P. 18, C. 2.] 

T. B. Sapru, K. N, Katiu and D. C. 
Banerji —for Applicant, 

B. E. O'Oonor and Badri Narain —for 
Opposite Party, 

Walsh, J.:—In this oase a suit was 
brought in the Court of the Subordinate 
Judge of Cawnpore by a firm named 
Jagannatb Prasad eto, against one Kanhaya 
Lal, who was alleged to be 22 years of 
age, for damages for non-delivery of goods. 


The defendant alleged infancy, and a 
written statement was filed on his behalf 
by one Laohmi Narain, in which the oon- 
traot was denied, and the defenoes of 
infanoy and of wageritig were set up. 
Issues were settled by the Judge on tbe9bb 
January, 1919. The question of the defend¬ 
ant’s minority was separately tried, and 
was deoided against) him iD March. When 
the day for the trial in May arrived the 
parties deoided to refer their dispute to 
arbitration, and the issues whioh had been 
struok ware, by order of Court, referred to 
an arbitrator, whomadeanawardonthe23rd 
June in favour of the defendant, bolding 
that, although the defendant was of age, 
there had been nooontraot, and dismissing 
the suit. 

On the 25th June the plaintiff filed 
objeotioDe in the Court of the Subordinate 
Judge praying that the award be set aside. 
These objections alleged (1) Fraud and 
oollusion between the defendant and tho 
arbitrator, and neoessarily, therefore, mis- 
oonduot by the arbitrator ; (2) Failure by 
the defendant to file a written statement 
of his own after the deoision against him 
as to his age; and (3) Further trumpery 
oomplaints of the nature of misoonduob 
against the arbitrator, not neoessary to 
partioularize here. 

On the 16th of September, in spite of the 
faot that the defendant had adopted the 
written statement of Laohmi Narain, and 
that the issues originally settled had been 
expressly referred to the arbitrator by the 
Court, the Subordinate Judge held that the 
abseooe of a further written statement by 
the defendant invalidated the referenoe and 
the arbitration, and that therefore the 
award was invalid, and be seb it aside. 
The defendant now applies to this Court 
in revision to quash the order, and an 
objection is raised to the jurisdiction of 
this Court to interfere. This objection 
gives rise to a technical questions of some 
difficulty. 

The deoision of the Subordinate Judge 
is dearly indefensible. The ground upon 
whioh he has interfered is no ground at 
all for questioning either the arbitration 
proceedings or the award. Both parties 
were bound by the order of referenoe as to 
all matters oovered by it, including the 
pleadings as they then stood and the issues 
as settled. After the order of referenoe it 
was too late for either party to object to 
the form of the proceedings anterior to the 
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reference, or to the form of the issues. The 
defendant ooold not have done so himself, 
and the plaintiff had less ground, if possi¬ 
ble, than the defendant for objeoiing to 
the absence of a fresh written statement, as 
the prejudice if any would affeot the defen¬ 
dant alone. The ground upon wbicb the 
learned Judge has aoted is, in fact, an 
objection to the deoision of the arbitrator, 
in the guise of an objection to the proceed¬ 
ings of the trial Court, and the deoision of 
the Subordinate Judge amounts to a rever¬ 
sal of the order of reference passed by the 
same Court, without any ohange in the 
oiroumstanoes, exoepb the execution of ths 
order by the holding of tbe arbitration and 
the making of the award. In other words, 
it is equivalent to an order refusing to stay 
tbe suit where there has been not only an 
agreement, but an order to refer to arbitra¬ 
tion. It is not so in terms, otherwise it 
would be appealable under section 104. 

In tbe course of the argument we were 
referred to the case of Ghulam Khan v. 
Muhammad Hassan (1), the leading auth¬ 
ority in tbe Privy Connoil on arbitration 
law as laid down in tbe Civil Procedure 
Code, and to that of Lutawan and others 
v. Lachiya and others (2), a Full Benoh 
deoision of this High Court. In both 
oases a deoree bad been passed in 
accordance with, and not in excess 
of, an aw-ard, so that the point to 
be deoided differed from the question now 
raised. It is necessary, therefore, to 
examine the principles established by those 
oases, which are. of oourse, binding upon 

UB. 

Their Lordships point out that the Code 
deals with arbitrations under three beads. 
Only the first of these need oonoern us, 
namely, where the parties to a litigation 
refer to arbitration any matter in tbe suit, 
eo that all proceedings are under the 
supervision of tbe trial Court. Subject 
to that an arbitrator has a free hand. If 
be proceeds regularly, and deoides the 
matters referred to him and no others, he 
may make any error of law or faot with 
reference to the matters actually in dispute, 
without power of redress to any party, and 
if the award is duly made and an applioa- 
«onto Bet it aside is refused by the trial 


U) ^asUin 011, V 6 lT 39 Lk ‘ 6l " 6 0-V 
, 01 , Bu 6 r‘m B ;?!b.h R - ,6l ’ ia MLl, ‘ 7 ' 

19 8!i),' 4H,69 " ai , *°< A89-13 A.L.J 
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Court, that Court has no option but to 
pronounoe a deoree in accordance with it. 
Against suob deoree there is no appeal. 
Turning to Schedule II of the Code, para¬ 
graph 15 provides the grounds upon whiob 
an award may be set aside, Sinoe the 
case of Ghulam (supra) was deoided the 
words‘‘or being otherwise invalid ” have 
beeD added without in any way affecting 
the decision or tbe reasons given by tbeir 
Lordships of tbe Privy Counoil. But 
reasoning mainly from that expression tbe 
members of tbe Court in Lutawan v. 


Lachiya (2) were' unanimous in saying 
that the original court, and no other, 
should deoide any objections to tbe award 
on the ground of invalidity from any 
oause whatever. That is to say, tbe 
" otherwise invalid ” must not be 
construed as ejusdem generis with 
what has gone before it. Accepting 
to tbe full that construction it is neoes-, 
eary to point out that some limitation 
must be plaoed upon the words so oons- 
trued. They oannot mean that a deoision 
merely adopting an idle or wanton objec¬ 
tion, however absurd and irrelevant, would 
be a deoision of “ invalidity from any 
oause whatever ”, We think tbe meaning 
to be put upon the language of the 
Full Benoh is that tbe deoision must 
be a real deoision of some ground no 
matter what, whioh if it existed would in- 
validate an award. In faot paragraph 16 
prescribes and delimits the jurisdiction of 
the original Court. “ No award," it says 
shall be set aside except &o." The ground 
taken and adopted in the deoision of this 
case is no ground afifeoting the validity of 
the award at alt. It is merely a deoision 
that: tbe Court ought not to bave referred. 
Is that a matter affecting the validity of 
the award onoe tbe dispute has been re- 

„ , 0n tb , iB , P° in6 ‘heir Lordships 
say (29 Cal., 183), ‘In oases falling under 
bead I ’ (as this oase now does) "the 
agreement to refer and the application to 
the Court founded upon it must have the 
concurrence of all parties oonoerned and 
the aotual reference is the order of the 

Court. So that no question can arise as to 

the regularity of the proceedings up to that 
point. The deoision before us in faot 
questions their regularity, and is based 
upon it. It appears therefore to us that 
the Judge has travelled outside his juris¬ 
diction as expounded by the Privy 
Counoil, without deoiding any ground in 
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any way affecting the validity of the award. 
In the ordinary way revision would there¬ 
fore lie. The Privy Counoil however have 
pointed out in Ghulam's oase that in oases 
where an attempt is made to review, or 
avoid a decision on the merits by an 
arbitrator, revision is more objoctiooable 
than an appeal, beoause the finality of the 
award would be open to question. But in 
Ghulam's case (1) they took pains to explain 
that the application in revision was 
avowedly an applioation to eet aside the 
award, and also fp 186) that the Judge in 
the original Court had not exercised a 
jurisdiction not vested in him by law, or 
failed to exeroiso his jurisdiction, or aoted 
in the exeroise of his jurisdiction with 
material irregularity. In our opinion the 
Judge in this oa9e had no jurisdiction to 
reverse the order of reference, whioh he 
has in substance done, and in setting aside 
the award on the sole ground of some 
supposed defeot in the order of reference, 
whioh was irrelevant, be has aoted with 
material irregularity. 

We have taken pains to make the posi¬ 
tion clear, as although the result of our 
order will be to restore to the award that 
finality which the legislature intended, it 
must not bo supposed that we desire to 
depart, or have in any way departed, from 
the principle of inviolability which aitaobes 
to decisions, either upholding or rejecting 
objections under paragraph 15, when they 
are in faot decisions upon real objections of 
invalidity to the arbitration proceedings and 
award. 

The order of the Court is that the order 
of the Subordinate Judge of the 20th 
September 1919 be set aside, and the 
application to have a decree passed in 
aooordanoe with the award be restored to 
the file of the Court to be dealt with 
aooording to law. The plaintiff must pay 
the oosts in this Court and of the proceed¬ 
ings in the Court below. 

PiggOtt. J.: —Iagree that the ordercom- 
plained of is quite unsustainable and I am 
clearly of opinion that the defendant must 
be allowed some legal remedy against it, so 
that the only proper ending to the suit 
nooessarily is a deoree dismissing the same 
in accordance with the award of the 
arbitrator. The diflioulty whioh has been 
disoussed in the judgment of my learned 
brother, strikes me as in substanoe a 
question only of procedure. I have myself 
long inolined to the view that, under the 


present Code of Civil Procedure, the 
intention of the Legislature was to impose 
a somewhat stringent limit on the revi- 
Bional jurisdiction of this court by the use 
of the words ' any case whioh has been 
decided " in seobion 115, but at the same 
time to open a wide door of relief to 
litigants who have been prejudiced by errors 
of procedure on the part of the Trial Courts 
by means of the provisions of section 105. 
I oertainly think that those Hon’ble judges 
who are disposed to acoept the more rigid 
view of the effeot of seotion 115, to whioh 
I have above referred, ought to be prepared 
to give a very liberal interpretation to the 
words “ affeoting the deoision of the oase” 
in seotion 105. Possibly, if I were oertain 
that my owo individual view in this 
matter would prevail, not only at this stage 
bub throughout this particular litigation, 
I might be disposed to hold that the proper 
oourse for the defendant was to wait for 
the final deoree of the Trial Court and to 
challenge the order setting aside the award 
in his memorandum of apptal.in the event 
of the suit ending in a deoree against him. 
I am aware, however, that there is con¬ 
siderable oonflicb of judicial opinion over 
the interpretation of the words, " affeoting 
the deoision of the case" in seotion 105, 
C.P.C., and I oertainly think it would be 
unjust to the defendant if he were to fail 
in the present applioation by reason of any 
doubts I might entertain as to the appli¬ 
cability of this Court’s revisional jurisdic¬ 
tion and later on be deprived of bis remedy 
by way of appeal on aooount of any 
judicial opinion regarding the operation of 
seobion 105 of the same Code. For these 
reasons, subjeot only to this reservation 
that I do Dot stand committed to the pro¬ 
position that an order like the one here 
oomplained of oould not be challenged in 
a petition of appeal under seotion 105, 

I ooncur in the order whioh has been 



Order set aside. 
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* A.IB. 1921 Allahabad 19. 

Stuart, j, 

Sanumin and others —Appellants 

v. 

Emperor —Opposite parky. 

Criminal Appeal No. 1057 of 1920, 
deoided on 21st February, 1921, from an 
order of fcho S J., Gorakhpur. 

• (a) Criminal P.C., 8s, 235 and 939 —Extra 
statutory restrictions-Accused likely to be bewil¬ 
dered—Danger to fair trial—Charges ought not 
to be joined . 


liquor waa being distilled. Four exciae 
peons followed them on foot; after an 
interval there came on foot another exoise 
peon and four constables. The party col¬ 
lected at a village called Gularia at about 
2pm Tbence they went to the village 
Kbubahan whe r e the search was to be 
made. They reached Khutahan about 
3 p. m. In Kbubahan they searched the 
houses of Sarju Kewab, Bishesbar Kewafc, 
Mahabir Kewat, Manobar Kewat, Mu3am- 
mat Sonkali Kewab and Jagarnath Kewat. 
As far as I have been able to ascertain 
Kbubahan is a village in a forest liraofc or 


Apart (com the provisions of the Code on the 
subject of joinder of oharges and joint trial of 
persoos, there are general prinoipIe9 of universal 
application with regard to trials. Aooordiog to 
these principles, if, in any oaso, either the aooused 
are likely lobe bewildered in their defence by 
having to meet many disconnected charges, or the 
groapeot of a fair trial is likely to be endangered by 
the production of a mass of evidenoe dirooted to 
many different matters and tending by its mere 
aooumulation to iaduoe an uadue suepioion 
againBt the aooused. it is imeoper to oombine 
the oharges. (IB.’Bom, 491, Foil.) [P, 21, 0. 1,] 

(b) 0r<mln4l P.O., Ss. 236 and m-Any 
number of offences forming same fra*waef<on may 
be joined , 

If the offences charged form parts of the same 
transaction, there is no restriction that their 
number mast not exoeed three. (11 O.W.N. 716. 
*xpl.) [P. 22,0. IJ • 

(o) Criminal P. 0 ,, 8s, 235 and 939—•• 8ame 
transaction," meaning of—Offences must'form one 
continuous action . 

The real and substantial teat, for determining 
‘Whether several offenoss are oonneoted logelhor so 
M . •? wrm tha same transaction depends npon 
•whether they are so related to one Another in 
point of purpose, or as oause and effect, or as 
principal and subsidiary aots, as to constitute one 

A larval of time 

between (ha commission of oaa offence and another 
dow not by UaaH neoaaaarily import want ofoon- 
tinmty. though the leogih of the interval may be 

of '2222 S t m8n ‘.u a ® tetmini °e the question 
[P. ?i 0. S?] b ‘ thotwo ‘ W Bom. 138, Poll.) 

0. W. Dillon —for Appellants. 

Laltt Mohan Banerji—lor tho Crown. 

Stuart, J.This is an appeal by 28 
persona a^mBt convintion 8 and sentences 
hy the learned Sessions Judge of Gorakh- 

JJ*' aots are 88 followsOn the 
r? r0h , 192 ° tW ° In8 P ao ^rs in the 
R aP n in G^akhnur, Babu 
Baleshwar Prasad and Baba Murli Dhar 

bamT fco March oertain houses 

in a viUage a few milea from Gorakhpur 

avmg received Information that illioit 




------ -vw --....auuio OiO 

almost entirely Kowats. Kewat cultiva¬ 
tors in such a village have a low standard 
of intelligence. aDd are usually ignorant 
and exoitable people. The day on whioh 
the searoh was made was shortly before 
the Soli festival, Kewats are a drinking 
oaste and would ordinarily oon 9 ider the 
Soli festival not properly performed if the 
festivities did not inolude drinking alcohol. 
The searoh resulted in the discovery of 
something under six bottles of illioit liquor 
and a few of the rough utensils that are 
used by villagers for the distillation of 
illicit liquor. It would seem obvious from 
the faot that very little liquor was found 
and that the implements for distilling were 
most primitive, that the villagers were dis¬ 
tilling illioit liquor not to sell it but to drink 
it themselves, probably at the Soli. All 
the articles disoovered were put in charge 
of Murli Dhar Inspeotor. Jagarnath, 
Manohar and Musammat Sonkali were 
apprehended, Baleshwar Prasad obtained 
a oart, The articles aaptured were plaoed 
on the oart, The party consisting of two 
inspectors, 5 ohaprasis and 4 oonsbables 
were on the point of leaving Khutahan 
with their three prisoners and the oart 
between 6 p m. and 7 p. m „ when a fire 

the k m° n *\ th Yf' a 8h * a 0f J «g^nabh. 
the man who bad been arrested, The 

v 1 lagers collected. Murli Dhar and some 

bi™ 8 pa . rfcy a8818tad tho vill »g«s ^ put- 
it did nS 6 6r0 ' i Eh ® firS W&9 006 aer ‘OU8 ; 

? • 0t T, 8praad ana waa soon aidin' 
guisbed, By this time over 200 villagers 

hfl«n° 0 b ?!!ed the 9pot - The fira having 

t SHUT**, fcba Party moved on 
with their prisoners and the oart. Thev 

I! f ne *° yarda a woman, who 

vi!Ia«« b wUw n l ?® ntifiad ' oaUad oat " Is this 

12T TS? B| 6 Z0mindM ^at these per¬ 
sons rob the village and set fire to Yt ? 
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Villagers then collected from all sides and 
attaoked the excise inspectors and their 
party. With the exception of the exoise 
inspectors every one else ran away. The 
prisoners were left by themselves and sub¬ 
sequently made good their esoape. The 
two inspectors were rather severely 
bandied. Aooording to the medioal evidenoe 
they each received grievous hurt but their 
injuries were not of a dangerous nature. 
They were soundly thrashed with lathis 
and underwent a most unpleasant experi" 
ence, but their lives were never in any 
danger, and on the whole, they were fortu¬ 
nate in getting off as lightly as they did, 
considering the fact that they were amongst 
a orowd of ignorant and exoited villagers 
who were suffering from what appeared to 
them to be a real grievance though it was 
nob a grievance whioh the law oan reoognize. 

It seems to me palpable that the villagers 
were intensely alarmed at the arrest of 
Musammat Sonkali. They were undoubted¬ 
ly extremely annoyed at the raid. They had 
not lost muoh in the way of illicit liquor, 
only some six bottles, bub they were pro¬ 
bably apprehensive that further searobes 
would be made in the village. It is extre¬ 
mely probable that there were more illicit 
stills than the stills whioh the exoise offioers 
had discovered. The main causes for the 
violent aotion of the villagers were, however, 
almost oertainly the arrest of the woman 
and the arresb of the two men. The exoise 
offioers undoubtedly had the right to make 
a searob and the right to arresb these per¬ 
sons, but whether they showed discretion 
in their aotion is another question. In the 
oourse of the attack, Baleshwar Prasad says, 
be was robbed of a gold ring. Afterattaoking 
the 2 excise inspectors the villagers took 
them prisoners. Behari Singh zemindar of 
the adjoining village of Phulwaria oameup 
and remonstrated with the orowd. By this 
time the five exoise peons and the four cons¬ 
tables had oome baok. Some of them had 
reoeivei some injuries in the fight. The 
orowd took the two inspectors to the zemin¬ 
dar’s chhaoni in Ehutahan saying that they 
were daooits, Neither the zemindar nor 
any of his servants were there. Behari 
Singh besought the orowd to let the exoise 
officers go, saying, that he would stand 
security for theirappearance. The inspectors 
were then released and went baok from the 
chhaoni with the peons and constables to 
Phulwaria and thenoe to Gorakhpur whioh 
they reaobed at 2 a. m, 


The fight had taken place in bright 
moon light. 35 persons were committed for 
trial on obarges under seotions 395 
and 332, I. P. C. The learned Sessions 
Judge on receiving the oase proceeded 
to inorease and amplify these charges. 
In the end be had framed nine oharges in 
all as is shown by the oharge-sheets. 
From his judgment he had framed ten. 
The tenth oharge was under seotion 392; 
against Birbal for taking Inspector Bale¬ 
shwar Prasad’s gold riDg. I have been 
unable to find this oharge. The learned 
Sessions Judge arrived at no finding upon 
it. In the end he convicted twenty-eight 
persons, who are the persons now appeal¬ 
ing before me. Leaving out persons who 
were aoquitted, I shall oonsider the oharges- 
brought against the 28 appellants. All 
were charged under seotion 395, I. P. 0. 
The most impressive oharge was thus one 
of dacoity. The learned Counsel for the 
appellants does nob question the propriety 
of this oharge on the faots. The daooiby 
was however of the most technical 
oharaoter. 

The oharge amounts to this :—The 
villagers wanted to gettheillioit liquor and 
the other artioles oapbured baok. They 
formed in foroe to effeot this purpose. The 
recovery of the artioles being a teohnioal 
theft and, violence having been used, a 
teohnioal robbery arose, committed by more 
than five persons, henoe there was a oharge 
of daooity. The oharge of daooity in itself 
is a good oharge. I think it necessary 
however to emphasize the faob that the 
daooity was absolutely teohnioal. I wish 
to safeguard those appellants whose oon- 
viotions have been upheld from entries in 
the badmashi register as ex-daooits. They 
are not ex-daooits in the ordinary sense of 
the word. At the presenb moment there 
are a large number of real daooities being 
oommitted in this Provinoe, and it is mosfr 
desirable that real daooits should be dis¬ 
tinguished from teohnioal daooits in the 
minds of the polioe authorities. The nexb 
two charges whioh were framed against 
all these persons were under seotions 333 
and 332, I. P. C. There followed a oharge 
under seotion 225 against all the aooused, 
with the exception of Jagarnath, Manohar 
and Musammat Sonkalia, of having resoued 
those three persons and a oharge under 
seotion 224 against those three persons for 
having esoaped from lawful oustody. There 
then followed a charge under seotion 342 
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against 18 of the aooused for having illegal¬ 
ly confined the exoisa inspectors, and 
against the remainder under seotion 342/ 
149 for being responsible for the said illegal 
confinement. Against four of the aocused 
there was a further charge under seotion 
436/193 of having set fire to the cowshed 
with the intention of fabricating false 
evidence against the excise inspectors and 
their party. 

I wish to do full justioe bo the trouble 
which the learned Sessions Judge has 
expended in trying the case and the great 
eare with which he has treated every 
detail, but I do nob consider that any useful 
purpose was served by this multiplies- 
tion of obarges. To all intents and 
purposes the oase against these accus¬ 
ed persons was a very simple one. 
They had attaoked the excise party and 
beaten them severely. That was the main 
aharge and the only important charge. 
Everything else was immaterial. The 
learned Sessions Judge recognised this fact 
when he direoted all the sentences bo run 
concurrently. When the sentences are 
examined it will be seen thab with one 
exception every person has been oonvioted 
under seotion 333 and that the heaviest 
eentenoes have been passed under that 
section. All the other sentences run con¬ 
currently exoepb in the oase of the person 
who was nob oonvioted under thab seotion. 
Apart from the provisions of the present 
Code of Criminal Procedure on the aubjeot 
of joinder of oharges and joint trial of 
persons there are general principles of 
universal application with regard to trials. 
These principles were well laid down by a 
Benoh of the Bombay High Court in 
•Queen Empress v. Fakirappa (1). The 
headnote indicates them sufficiently. It 
is as follows:— 

If, in any case, either the aooused are 
likely to be bewildered in bheir defence by 
having to meet many disconnected charges, 
or the prospeot of a fair trial is likely bo be 
endangered by the production of a mass of 
evidence direoted to many different matters 
«nd tending by its mere aooumulation to 
induoe an undue suspicion against the 
aooused, then the propriety of combining 
*he oharges may well be questioned.” 

This decision was under the old Code. 
The principles however are equally good 
■ under myOod e, I do not go so far as to 
• ^^ 

(1) (1890) U Bom. 491. 


say that in the present oase the aooused 
were actually bewildered in their defence 
by having to meet many disconnected 
oharges, or that a fair trial was not obtained, 
but I think that the learned Sessions Judge 
inourred a distinob danger of spoiling the 
prospects of a fair trial owing to his desire 
that every single aspect of the oaBe should 
be brought out in the oharge-sheet, and I 
reoommend him in future not to take a 
similar risk. Nothing oould be gained by 
the prooedure and a very great deal could 
have been lost by it. The learned Counsel 
for the appellants has attacked the trial as 
illegal. His oase is that neither under the 
provisions of seotion 234 or 235 or 239 of 
the Code of Criminal Prooedure is the trial 
justified. In order to deoide this plea, it iB 
neoesaary for me to recapitulate the faotB 
wbioh form the basis of the obarg69 against 
the aooused persons. Tho allegations of 
the proseoution as accepted by the Commit¬ 
ting Magistrate were as followslb was 
stated that certain exoise officers having 
made a seizure of artioles wbioh it was 
alleged were being used for the purpose 
of illioit distillation, and apprehended 
certain persons as being iD possession of 
those articles, were taking the artioles and 
esoorting these persons from the village 
where the artioles had been found to the 
headquarters of the Exoise Department. 
It was alleged that while they were bo 
doing a large number of adherents of the 
apprehended persons oollooted and that the 
following events followed :— 

(1) A oowshed was set on fire. The 
suggestion here was that the excise offioers 
might be charged with having committed 
mischief by fire. 

(9) The exoise offioers were beaten 
severely and otherwise maltreated. 

(3) The artioles seized were reoovered. 

(4) The prisoners were resoued. 

(5) Some of the exoise offioers were 
wrongfully confined. 

These were the allegations of the pro¬ 
seoution wbioh were aooepfced as being 
established prima, facie on the order of the 
Committing Magistrate, and these allega¬ 
tions formed the basis of the oharges. It 
appears thab the trial will be justified upon 
the oharges as framed by the learned 
Sessions Judge if the events which I have 
already enumerated formed one transac¬ 
tion. If these events do not form one 
transaction the trial la bad in law and the 
proceedings must be eel aside. The rale 
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as contained io section 233 is that for 
every distinct offence of which a person ie 
accused there shall be a separate charge 
and every such charge shall be tried 
separately. Bus this rule is subject to the 
exception? r .vided specifically in sections 
234, 235, 236 and 239. Section 234 ha? 
no application here. This is not a case of 
offences of tbs same kind. If it had 
application the trial would be clearly bad, 
beoause more than three offences have been 
charged together, The question arises 
whether section 235 read with section 239 
justifies the action taken. Section 236 has 
no application. Jf in a series of acts so 
connected together es to form the 9ame 
transaction, more offences than one are 
committed by the same person, he may be 
charged with and tried at one trial for 
every such offence under section 235, and 
when more persons than one are aooused 
of the same offence or of different offences 
committed in the same transaction they 
may be charged together under the provi¬ 
sions of seotion 239. 

The learned Counsel for the appellants 
urges that iu no circumstances can more 
than three offeDoes be combined evoc if 
more than three offences have been com¬ 
mitted in the same transaction. He has 
been unable to find aoy decision in support 
of his argument There is one decision 
directly against it. That decision in con¬ 
tained in a reported judgment of a Bench 
of the Calcutta. High Court, Emperor v. Sri 
Narain Prosad (2). There four offeuces 
were oombined in one trial It should, 
however, be pointed out that the point 
taken by the learned Counsel for the 
appellants does not seem to have beeu 
considered by that Bench, and in view of 
that circumstance I do not consider that 
the decision in question afforda much 
assistance in deciding this matter. The 
main point against the learned Counsel’s 
argument is that there is nothing in the 
words of section 235 or 239 to support the 
limitation which he advances. It is true 
that in the Illustrations to the seotions no 
more than three offences are ever specifi¬ 
cally mentioned. In the Illustration to sec¬ 
tion 235 id) however the number of offences 
is not stated and could be more than three. 
But, in any oiroumstanoe, I find that the 
plea (whioh is an ingenious plea,) oannot 
be supported. If it were advanced, for 


example in a case of gang murder in whioh 
four people bad been murdered, it would 
on the face of it appear to be without 
weight I find against it. This oarriee 
me back to the main point. Do the events 
which I have already described form part 
of one transaction ? There has been no 
attempt in the Code to define the meaning 
of the word ‘ transaction ’ and it would be 
almost impossible to frame a satisfactory 
definition. In a certain decision of the 
Bombay H:gb Court some very valuable 
remarks were made as to the rules which 
should guide a Court in deciding whether 
a particular series of events do or do not 
form one transaction. This decision is in 
Emperor v. Sherufalli Allibhoy (3). At 
page 138 Ohandavarkar, J., says:—"The 
real and substantial test, then, for deter¬ 
mining whether several offenoee are con¬ 
nected together so a9 to form the same 
transaction depends upon whether they 
are so related to one another in point of 
purpose, cr as oause and effect, or as 
principal ana subsidiary acts, as to consti¬ 
tute one continuous aotion. A mere inter¬ 
val of time between the commission of 
one offence and another does not by itself 
necessarily import want of continuity, 
though " the length of the interval may 
be an important element in determining 
the question of oooneotion between th6 
two.” 

I prooeed tc apply these principles to 
the facts as alleged by the prosecution. 
There can be no objection with regard to 
the interval of time, for here one event 
followed directly after another, and the 
period from the first event to the last was 
le3s than five hours. There was a common 
purpose running through all the offences. 
The villagers wore aotuated by a desire to 
save their friends, intimidate and punish 
the exoite officials, and to cover up their 
own tracks. Keeping this oommon 
purpose iu mind it will bo seen that saoh 
act followed the aob preceding it, as a oon- 
sequence. To intimidate the exoise officers 
a oowsbed was set on fire. This aot was 
likely to cause apprehensions of a false 
oharge and if the apprehensions were suffi¬ 
ciently strong the exoise offioers might go 
away, leave the oarb and leave the prisoners, 
and cease to take further aotion against the 
village. They did not do so. Then they 
were attaoked. Finally they were taken 
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(3) (1909) 37 Bom. 136 = 4 Bom. L.R. 930. 
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into oustody. In order to establish a 
transaction it is necessary to have a chain. 
Eaob event must be a link in the chain. 
There must be no rupture in the sequence. 
There must be no hiatus. But here each 
event is a link connected with the preceding 
event. There is ooly one chain, there is no 
rupture and there is no hiatus. I therefore 
hold that all these events formed one 
transaction and that in these circumstances 
the trial is good. 

His Lordship then dealt with the evi¬ 
dence as regards each of the appellants and 
aoquitted some and reduced the sentences 
of others. Order modified . 
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Walsh, Lindsay and Sulaiman, jj. 

Bhairon Ghulam and others —Dafen- 
dants-Appallants 

v 

Ram Autar Singh —Plaintiff-Respon¬ 
dent. 

Oivil Miso. Application (Second Appeal) 
for admission, decided on 14th May, 1921. 

•CivilP.C., 0 41. R. 1. 0. 42, R, lands. 132 
— Allahab:d High Court Rules, Ch . 3. R. 2, and 
amended 0 42, R. 1— Memo of 8econd Appeal- 
Copy of Trial Court's judgment must accompany 
the memo . 

Under Oh, 3, B. 2, ol the Rales made by the 
Allahabad High Coart and 0, 42, R. 1, as amended 
by the Allahabad High Court, a memorandum of 
eeoond appeal mast be accompanied by a copy of 
the judgment of the Court of first inetaooe. 
Otherwise the Court muet refuse to aooept the 
memorandum under B. 122 of iho Oivil P.0, Both 
Oh. 3, R. 22 of the Rales of the Allahabad High 
Court and the amendment made by that Court in 
O, 42, R. 1. are intra vires, The terms of the 
amended 0, 42, R. 1, do not allow the construc¬ 
tion that the Court oan dispense with the oopy of 
judgment of the Trial Court, But when a properly 
constituted appeal is presented oat of time, 
nothing prevents the application of Limitation 
Aot, 8. 6, in a proper oase. [P. 23, 0. 9.] 

A. P. Dube—ior Appellants. 

Balmtkund — hr Respondent. 

Order op Reference, 

Lindsay, J.:—These two cases which 
are oases of second appeal up for admission 
have been put up before me to-day and I 
have bo oonsider what course should be 
taken in view of what I understand bo be 
conflicting rulings of tills Court on the 
matter to be deoided. .1 may observe here 
that both these oases have been up, one 
before myself and the other bdfore 
Mr.JusbioeRyves. The hearing of them was 


postponed because it was anderstcod that 
the matter requiring decision had been 
referred for consideration to a Full Bench. 
It now appears, however, that no such 
reference was made and that matters 
remain as they were before. 

The short point is this. Under Rule 2 
Chapter III of the Rules of this Court no 
memorandum of appeal from an appellate 
decree shall be presented until accompani¬ 
ed by a copy of the judgment of the oourt 
of first instance. It frequently happens 
that when memorandums are presented the 
copy of the first Court’s judgment is 
wanting and it seems to have been the 
practice in this Court to allow time for the 
filing of the oopy of the first Court’s 
judgment and then to deal with the 
question as if it was one of limitation 
arising under section 5 of the Limitation 
Aot. A question then arises as to whether 
sufficient cause has been shown for extend¬ 
ing the time by reason of the applioation 
made to obtaio a copy of the judgment of 
the trial oourt. 

It is argued before me that in spite of 
the provisions of Rule 2, Chapter III there 
is a proper presentation of the memoran¬ 
dum of second appeal when the memoran¬ 
dum is accompanied by a certified oopy of 
the deoree of the lower appellate oourt, and 
in support of this argument I am referred 
to the provisions of Order 41, Rule 1. 

It appears to me however that the 
proper order to be applied in oases like this 
is Order 42. Order 42, Rule 1 lays down 
that the Rules of Order 41 shall apply " jo 
far as may be" to appeals from appellate 
decrees. It is dear from this language 
that the applioation of the Rules in Order 
41 to seoond appeals is qualified by the 
words “ so far as may be," and if Rule 2 
Chapter III of our Rules of Court is a Rule 
whioh has been validly made under the 
powers of the Court to make rules it seems 
to me that iu dealing with oases like those 
now under consideration the provisions of 
Order 41 mast be read along with what is 
contained in the rules whioh have been 
made by this Court, such as the rule 
contained in Rule 2 of Chapter III, ft is 
olearly a futile thing to enact a rule of this 
kind and allow it to remain a dead letter, 
I am inclined bo take the view that unless 
Rule 2 of. Chapter III is complied with 
there is. no proper presentation of the 
memorandum of appeal and in suoh oases 
the proper order / would be one under 
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Order 41, Rule 3, i.e., an order 
rejeotmg tba memorandum or return¬ 
ing it to the appellant (or the pur¬ 
pose of its being put in order. I am 
informed that this view is not generally 
followed in this Court. I am told that it 
has beeD followed by some Judges butt that 
other Judges have rejeoted it. Under the 
oiroumstanoes the only way of getting this 
matter satisfactorily settled is to refer it 
to a Benoh, and I therefore direot that 
these oases be laid before the Hon’ble Chief 
Justioe with a request that a Benoh of 
three Judges may be constituted to deoide 
th e m atter in dispute. 

Walsh, J.These two matters have 
been consolidated and heard together by a 
Full Benoh in order to deoide the legality 
and the scope of the rule* whioh this High 
Court has made with referenoe to the 
necessity of filing with the memorandum 
of appeal in a second appeal, a oopy of the 
first oourt's Judgment. 

The faots of the two oases do not material¬ 
ly differ. In Bhairon Ghulam v. Ram Autar 
Singh, the lower appellate oourt's judgment, 
against whioh it is sought to appeal, was 
dated the 16th July 1920. The memorandum 
of appeal was presented to this Court on 
the 25th day of Ootober 1920, the first day 
on whioh the oourt was open after the long 
vaoation and the last day presoribed by 
law for presenting or preferring the appeal. 
It was aooompanied by a oopy of the deoree 
and of the lower oourt's judgment but by 
no oopy of the first oourt's judgment. The 
appellant had been supplied with this as 
long ago as the 20th August 1920, but he 
did not file it until 16th December 1920. 
when notice wa3 issued to the other side 
to show oause why the appeal should not 
be admitted beyond time. In Chandrabhan 
Singh v. Chaudhri Lekhraj Singh the date 
of the lower oourt's deoree was the 1st July 
1920. The memorandum of appeal was 
presented to this oourt on the 25th day of 
Ootober, 1920, being, as in the other oase, 
the first day on whioh the oourt was open 
after the long vaoation and the last day 
presoribed by law for presen tingor preferring 
the appeal. It, also, was not aooompanied 
by any oopy of the first oourt's Judgment, 
whioh was filed on the 6th January 1921. 
In this oase also notion was issued to the 
other side to show oause why the appeal 
should not be admitted out of time. In 
□either oase was any ground shown, either 
by affidavit or otherwise, why any extension 
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of time or consideration should be extended 
to the appellant whioh could be held to 
amount to “ sufficient oause " within sec¬ 
tion 5 of the Limitation Act. Both oases 
eventually oame before Mr. Justioe Lindsay 
for admission and he, feeling a difficulty as 
to the uncertain praotice said to prevail in 
this High Court, referred them to the Chief 
Justioe who has constituted this Benoh 
to lay down a definite rule for future gui¬ 
dance. 

The relevant rules and seotions are as 
follows :— 

Part I, Chapter III, Rule II of the Rules 
of Court made by the Allahabad High 
Court " under the powers in that behalf 
conferred upon it by Parliament, the Let¬ 
ters Patent and the Aots of the Indian 
Legislature.” This rule was made in 
Ootober 1915. 

Order XLII Revised Rule 1, passed by 
the Allahabad High Court under seotion 
122 of the Code of Civil Procedure, for regu¬ 
lating its own procedure, and that of oourts 
subordinate to it. This rule was made in 
June 1916. 

Seotions 121-128 of the Code of 1908, 
and Order XLI, Rules I and 3 (1) as revised 
by this High Court in 1916. 

Order XLI, Rule l|presoribe9 the form in 
whioh every memorandum of appeal shall 
be preferred, and requires that it shall be 
aooompanied by a oopy of the deoree appeal¬ 
ed from -and (unless the appellate court 
dispenses therewith) of the judgment on 
whioh it is founded. It further prescribes 
the oontenbs of suoh memorandum. 

Order XLI, Rule 3 originally provided 
that when a memorandum of appeal was 
not drawn up in the form presoribed there¬ 
in, it might be rejeoted, or returned for 
amendment by the appellant. 

These provisions oontained the whole 
relevant law under the original Code of 
1908, and represent the proper prooedure 
in this Oourt up to 1915. It is olear that 
under these provisions as they then stood 
there was no obligation upon an appellant 
to file a oopy of the first oourt’s judgment. 

The rule made in 1915, however, viz, 
Rule2 of Chapter III rune as follows :—"No 
memorandum of appeal from an appellate 
deoree.shall be presented unless aooom¬ 

panied by...a oopy of the judgment of the 
Court of first instance.” If this rule is one 
made within the powers conferred upon 
the High Oourt, there is no esoape from its 
terms. The presentation of a memorandum 
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of appeal unaccompanied by a copy of the 
judgment of the Court of first instanoe is 
expressly prohibited. The Court or Judge 
'to whom it is tendered by way of presenta¬ 
tion has by the terms of the rule no option 
but to refuse to aooept it. 

The proviso at the end of this rule whioh 
enables a Judge to granb time for filing or 
presenting a translation of such judgment 
when it is in the vernaoular, excludes the 
suggestion that there was any intention to 
enable a Judge by that rule to grant time 
for the filing of the oopy of the judgment 
itself. It was contended before us that the 
rule was ultra vires: that it was clearly 
inconsistent with the Code when it was 
passed, and that therefore it would be 
ultra vires unless inconsistency with the 
Code were allowed by law. By the new 
eeotion 122 of the Code of 1908 this High 
Court was empowered to make rules regu¬ 
lating its own procedure and the procedure 
of the Civil Courts subject to it, and by 
snob rules to alter any of the Buies in the 
First Sohedule of the Code. That section 
• authorizedtheal oration whioh was undoub¬ 
tedly effeoted by Buie 2 of Chapter III, 
and Buie 2 of Chapter III must be taken 
to have been made under seotion 122 of the 
Code, because it purports to have been 
made under the Letters Patent and the 
Aots of the Indian Legislature, and there 
is nothing in the Allahabad Letters Patent 
whioh in any way authorizes or justifies it. 

The next step was taken in 1916, when 
this High Court revised Buie 1 of Order 42 
of the First Schedule of the Code, tbenoe- 
forth providing thab the Buies of Order 41 
should apply so far as might be to appellate 
deorees, Bubjeot to the following provi¬ 
sion :— 

" Every memorandum oJ appeal from an appel¬ 
late decree shall be aooompanled by a oopy of the 
deoree appealed from, and (unless the Court dis¬ 
penses therewith) of the judgment on whioh it is 
founded, and also of the judgment of the Court of 
'first instanoe.” 

It may be observed with regard to the 
language of thab rule that it is not so 
epaoifio as Buie 2 of Chapter III. Ib re- 
enforoee the obligation to aooompany a 
memorandum of appeal with a oopy of the 
.'judgment of the Court of first instanoe, but 
it does not specifically prescribe at what 
etage the memorandum of appeal is to be 
eo aooompanied, and in this respect it 
-resembles the rule whioh was adjudicated 
<npon by the Bombay Full Benoh to whioh 
*wa will refer hereafter. But this rule 
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oerbaiDly does not cut down. Dor does it 
purport to modify nor is it in itself incon¬ 
sistent with, the explicit provision of Buie 
2, Chapter III. It was no doubt intended for 
the use of the lower Courts when it was 
passed, and possibly attention was not paid 
to the terms of the existing provision ap¬ 
plicable to this Court. If it had been, the 
probability is that the later rale would have 
been assimilated to the earlier rule. We 
have however come to the conclusion that 
it means thab the filing of the oopy of the 
first Court jadgmenb shall aooompany the 
memorandum of appeal at the moment of 
presentation in all appeals from an appel¬ 
late Court 

The result is thab Buie 2 of Chapter III 
is a binding rule of practioe in this Court; 
that it applies to the two oase9 now before 
us ; that therefore the two oases before us 
were not presented to this Court iu accord¬ 
ance with law and thab no Judge had 
jurisdiction to aooept them, 

Order 41, Buie 3 (») was also revised in 
1916 by this High Court and provides 
(inter alia ) thab where the memorandum 
of appeal is nob aooompanied by a oopy of 
the first Court’s judgment, ib may be 
rejected, or returned to the appellant. 

This provision olearly applies to the lower 
Courts, and oonfirms the view that the time 
of presentation is the time contemplated by 
revised Buie 1 of Order 42. 

The proper ooureefor a Judge to whom 
an appeal from an appellate deoree is 
tendered unaooompanied by a oopy of the 
first Court's judgment is to deoline to allow 
ib bo be presented. No express provision 
is required to enable a Judge to reject it 
or to return ib. Every Oourt has inherent 
jurisdiction to rafusebo aooept applications 
or appeals presented to itself not in ao- 
oord&noe with law. 

We were pressed to say that this Court 
by the terms of revised Buie 1, Order 42 
has power to dispense with the judgment 
of the Oourt of first instance. In our 
opinion that Buie is not grammatically 
capable of that construction ; but whether 
ib be or nob, a power of dispension 
is totally different from a power 
to extend the time for doing an aot. 
In our view a Judge of this Oourt 
cannot dispense with a oopy of the first 
Court’s judgment except possibly by an 
order made with the aousent of parties for 
his own and everybody else’s convenience, 
to whioh no body oan objeot, for the 
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purpose of the hearing. Ifc is equally dear 
that he cannot extend the time for the 
filing of the judgment by allowing a memo¬ 
randum cf appeal, which ia not properly 
accompanied, to be presented without it. 

On the other band when a properly 
constituted appeal, including the first court 
judgment in those cases in which it is 
requires, is presented out of time, there is 
nothing to orevent the appellant from 
seekingtheaidof seotion 5 of the Limitation 
Aot, if he can bring himself within the 
provisions of that seotion. We would only 
add boat sufficient cause for the purpose of 
section 5 must: be something more than the 
mere failure of the appellant to obtain and 
file a copy of the judgment. The cnu3 is 
upon him to show that his failure has been 
due to some cause beyond his control, 
and notice of his application must be issued 
to the respondent, who has a right to be 
heard against the granting of an extension 
of time. 

Nothing of the kind is shown in either 
of the cases before us and we have no 
alternative but to order that both the ap¬ 
peals be rejected a9 being out of time. 

One word should be added with refer¬ 
ence to the Bombay Full Ben ;h case report¬ 
ed in Chunni Lai v. Barot Dahyabhai (1) 
which was relied upon by the appellants. 
That case is distinguishable from the cases 
before us upon more than one ground. The 
Bombay High Court Rules contained no 
provision corresponding to Rule 2 of Chap¬ 
ter III. Tne case was deoided before the 
Code of 1.90S, and the Rules made under 
the then Code had to be consistent with 
that Code. Nor are we able to accept the 
view taken in one of the Bombay judg¬ 
ments that the question before us ought to 
be deoidel with reference to the Limitation 
Aot, or atfoobs in any way the operation of 
the Limitation Act. The intention of the 
Legislature with reference to the proper 
constitution of an appeal in an appellate 
Court cannot be deoided by a reference to 
the language of the Limitation Act. When 
the Limitation Aot refers to an appeal 
* 4 presented" or preferred ", reference 
must bo had to the Code and the ru!e3 
of Court applicable to the preferring or 
presenting of puoh an appeal. The order 
of the Court must be that these oases must 
be returned to the appellants, and presenta¬ 
tion refused. 


(1) (1907) 32 Bom. 14-9 Bom. L.R. 1138 (F.B,). 


Sulaiman, J, :—I agree. When the old 
Code of Civil Procedure was in force the- 
High Court had under section 652 power 
to " make rules consistent with the Code to 
regulate any matter connected with its 
own procedure.” Such rules had to be con¬ 
sistent with the Code and if they were in 
conflict with it they would be ultra vires. 
Section 122 of Aot V of 1908, which to- 
some extent corresponds to the old seotion 
652, now oonfers greater powers on the 
High Courts, whioh can make rules regulat¬ 
ing their own prooedure " and may by such 
rules annul, alter or add to all or any of 
the rules in the First Schedule." Once 
such rules have been duly made, approved 
and published, they * have the same force 
and effect, within the local limits of the 
jurisdiction of the High Court whioh made 
them, as if they had been contained in the- 
First Schedule.’’ (Vide seotion 127). Suoh 
rulea, however, have still not to be incon¬ 
sistent with the provisions in the body of 
this Code ; but a reference to seotion 121 
makes it clear that the First Sohedule is not 
inoluded in the ' body" of the Code. High 
Courts have therefore power to annul, alter 
or add to all or any of the rules in the 
First Schedule and the legal effeot of suoh 
annulment, alteration or addition will be 
to substitute the revised rules in place of 
those io the Code as originally passed. 

Now, in June 1916, this Court in exer¬ 
cise of the powers conferred on it by 
seotion 122 of the Code of Civil Procedure 
materially altered Order 41, Rule 3, as well 
as Order 42, Rule 1, of the Code of Civil 
Procedure. 

Order 42, Rule 1, a9 amended runs as 
foliows 

" The rales of Order 41 Ehall apply, so far as may 
be, to appeals from appellate deorees, subjeot to 
the following provision Every memorandum of 
appeal from an appellate deoree shall be accom¬ 
panied by a oopy of the deoree appealed from and 
(unless the oonrt dispenses therewith) of the judg¬ 
ment on whioh it is founded, and also of the judg¬ 
ment of the Oourt of fitet inetauoe.” 

It is dear that the revised rule makes it 
oompulsory that the memorandum of a 
eeoond appeal shall be accompanied not 
only by copies of the judgment (unless dis¬ 
pensed with) and deoree of the lower 
appellate court, but also that of the judg¬ 
ment of the oourt of first instance. I am 
not here oonoerned with the propriety of the 
change, I have simply to enforce the rule 
as I find it. Now it has never been 
doubted that the filing of a mere memoran* 
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dum o t appeal without a copy of the decree 
is no preferment of the appeal: Gulab Devi 
v. Shanker Lai (2), Chamela Kuar v. Amir 
Khan (3*. Similarly the filing of the 
memorandum of a First Appeal from 0«"ler 
without a oooy of the formal order would 
not be filing’the appeal. Vide Qzsim Ali 
Khaw. Bhagivanta Kunwar (4). In such 
oases tin appeal cannot be said to have 
been file) at all. It i9 an incomplete docu¬ 
ment which does not constitute an appeal. 
It seems to me that the effect of the alter¬ 
ation of Order 42, Rule 1, is to make the 
filing o i a memorandum of Second Appeal 
without a copy of the first Court's judg- 
meotjustas much an incomplete memoran¬ 
dum as it would have been without a oopy 
of the decree of the lower appellate Court. 
In fact, as the amended rule stands at 
present I find it impossible to say that the 
omiasion to file a copy of the first Court's 
judgment stands on any different footing 
from the omission to file a copy of the 
decree appealed from. With however 
much reluctanoe it may be, I feel 
compelled to hold that although the 
court has power to dispense with the 
copy of the judgment of the lower 
appellate court, it has no power to dis¬ 
pense with the judgment of the court 
of first instance. Whether it was due to 
inadvertence, or whether it was intentional, 
the expression “unless the eourt dispenses 
therewith" is plaoed within dosed brackets 
in a way whioh makes it inapplicable to 
the oopy of the. first court's judgment. 
Whether an amendment of the rule is 
desirable or nob is quite another matter. 
But the rule as it stands at present makes 
a memorandum of appeal without a oopy 
of the first court's judgment an incomplete 
appeal, and the oopy oanoot evon be dis¬ 
posed with. 

Order 41, Rule 3, as amended by this 
Court runs as follows;— 


M Where the memorandum ol appeal i 
not drawn np in the manner hereinbefore pre 
scribed, or accompanied by the oopiee mentions 
in Buie 1(1), it may be rejeoted, or where !h 
memorandum o! appeal i8 not drawn up In th 
manner prescribed, It may be returned to th 
appellant for the purpose of being amended withii 
a time to be fixed by the Court or be amended the! 
ana there. ’ 


Reading the above Rule along with 


(9) awa) A.W.H. 47. ■ 

16 AU * 77 * lfi M A.W.N. 298 
.(191^40 AIL 12-49 1.0.688*16 A.L.J. 801. 


amended Order 42, Rule 1, it will be clear 
that if the oopy of the first courc’s judg¬ 
ment is not filed along with the memoran¬ 
dum of a second appeal the .lodge may 
rejeot it," though hei9 not bouaJ to ao so. 
If however the Judge does not reject it, 
but allows the oopy of the fir3t court s 
judgment to be filed subsequently, the 
memorandum will remain incomplete and 
the appeal will be deemed to have been 
fiied only on the date on whioh the copy of 
the first court's judgment has been suppli¬ 
ed, The mere fact that the Judge grants 
time for filing it later on cannot operate as 
an extension of time. If the oopy is 
supplied within the period of limitation no 
difficulty arises. If, however, the oopy is 
supplied beyond the period, the difficulty of 
limitation will remain just the 9ame, and 
the appeal will be barred by time unless 
there are sufficient grounds for extending 
the period under seotioa 5 ol the Limita¬ 
tion Act and the time is actually extended 
under that seotion after notice to the oppo¬ 
site party. 

Section 3 of the Limitation Act provides 
that every appeal “ preferred " after the per¬ 
iod of limitation prescribed therefor shall 
be dismissed although limitation has not 
been set up as a defence. The Limitation 
Aot does not: define what is meant by an 
appeal being “ preferred " nor is any suoh 
definition to be found in the General Clauses 
Aot, We however find the expression 
explained in Order 41, Rule 1, of the Code 
of Civil Procedure. By amending Order 
41, Rule 1, this Court has altered the defini¬ 
tion and presoribed when an appeal oan be 
deemed to have been “ preferred." A second 
appeal is now deemed to be preferred when 
a memorandum of appeal has been filed 
accompanied by a oopy of the deorea 
appealed from, a oopy of the judgment 
(unless dispensed with) of the lower 
appellate oourb as well as a oopy of the 
judgment of the first court. It is true that 
this oourb has no power to alter or amend 
the Limitation Aot, but it oan alter its own 
prooeiure. Alteration iu the method for 
preferriug a seoond appeal is a mere matter 
of procedure and this oourb has power to 
presoribea new method. Suoh a change 
does nob interfere .with the provisions of the 
Limitation Act at all. The appeal if not 

preferred ” within the time prescribed 
by that Aot would still be barred by time. 
In this view of the oage it is unnecessary for 
me to deal at length with the provisions of 
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Chapter III, Rule 2, whioh have been 
exhaustively dealt with by my learned 
brothers with whose oonolusion I oonour 
generally. 

I am however fully aware of one diffi¬ 
culty that may possibly arise. A person 
desirous of filing a seoond appeal may find 
that the whole of the time allowed for 
filing has been spent in obtaining a copy 
of the first Court's judgment. As was held 
in the Full Benoh case of Naraingh Sahai 
v. Sheo Prasad (5), he will at the same 
time not be entitled to deduot the time 
spent in obtaining the oopy of the first 
Court’s judgment, for seotion 12 of the 
Limitation Aob does not permit any suoh 
deduction and the High Court cannot make 
any rule whioh would have the effeot of 
tampering with any section of the Limita¬ 
tion Aot. Bub this is merely an argument 
that the law as it at present stands is nob 
perfeot and may seem to work hardship in 
exceptional oases. After all, an appellant 
will not be without a remedy, as in such 
speoial oiroumstanoes the benefit of seotion 
5 of the Limitation Aot oan always be 
invoked. 

As to the Full Benoh oase of Chunni Lai 
Jethabai v. Barot Dahyabhai Amulakh (l), 

I agree that it is distinguishable. The 
learned Judges who deoided that oase had 
to oonsider the effect of certain rules made 
by the Bombay High Court under seotion 
652 of the old Civil Procedure Code, whioh 
required that the rules must be "consistent 
with " the Code, and being oonsoious of this 
limitation they were of opinion that the 
rules were ultra vires for the purposes of 
the due presentation of a seoond appeal. 
The rules made by this Court are authorised 
by section 122 of the Code of Civil Prjoe- 
dure and need not necessarily be consistent 
with all the provisions of the First Sohedule. 
They do nob, in my opinion, in any 
way modify any rule or mode as to com¬ 
putation of limitation prescribed, expressly 
or by necessary implioation, in the Limi¬ 
tation Aot, and are therefore not ultra 
vires. 

I also agree that in neither of these 
oases has any sufficient cause been made 
out for extending the period of limitation 
under seotion 5 of the Limitation Aob. I 
therefore agree that both these appeals 
are barred by time and must be dismissed, 
_ Appeal dismissed. 

(6) (1917) 40 AH. 1-43 I.O. 866-16 A.L.J. 836 
(F.B.). 


RAM (Kanhaiya Lai, J.) 1921 

A.I.R. 1921 Allahabad 28. 

Lindsay and Kanhaiya Lal, jj. 

Natha and others —Defendants-Appellanbs 

v. 

Oobind Ram —Plaintiff-Respondent. 

Seoond Appeal No. 428 of 1919, deoided 
on 27th April, 1921, from a deoree of the 
Sub-J., Muttra. 

Landlord and tenant—Incidents ot tenure—No 
speoific contract—No legal possission—Rule of 
equitg should be applied—Bengal. N.W.P. and 
Assam Civil Courts Act (XII of 1887), 8. 37 (3). 

In the abssnoe of any proof of a speoiflo oontraot 
or neoeesary incident ot the tenure to the contrary 
or of any law regulaticg the relatione between the 
parties. Courts have to fall baok under 8. 37. 
olanee (3) of Aot XII of 1887 on the rule of juetioe. 
equity and good ooneoienoe and enforoe suoh equity 
as the oironmstances of the oase might justify. 
[P. 30. 0. 1] 

Girdharilal Agarwala —for Appellants. 

Surendra Nath Sen and Narain Prasad 
Asthana —for Respondents. 

Kanhaiya Lal, J.: —The plaintiff is the 
zamindar of the village Tehra in the Muttra 
district. The defendants are described as 
the ' former biswadars ’ (biswadaran sabiq) 
of the village. The plaintiff stated that they 
were liable to pay Rs. 160 per year for 
the land in their possession and he sued 
them for the reoovery of the amount due 
for the years 1321, 1322 and 1323 Fasli. 
The defendants pleaded that the revenue 
for Kharif 1321 Fasli had been remitted 
by the Government and the revenue 
payable for Rabi 1321 and Rabi 1323 Fasli 
had been suspended and that they were 
entitled to the benefit of the remission and 
suspension above mentioned. They deposit¬ 
ed Rs. 200 on aooountof the rent for the 
period for whioh no suspension or remission 
had been granted. The oourt of first 
instance deoreed the olaim for 1322 and 
Kharif 1323 Fasli, bub the lower appellate 
oourt extended the deoree to Kharif 1321 
Fasli. The ground on whioh the lower 
appellate oourt prooeeded was that 
inasmuoh as the rent payable for Rabi 1321 
and Rabi 1323 Fasli was liable to be paid 
21 days before the revenue beoame payable 
in eaoh half year, and the payment of the 
revonue for Rabi 1321 and Rabi 1323 Fasli 
had been suspended, the olaim for those 
periods was premature. With regard to 
Kharif 1321 Fasli, the view taken by that 
court was that the defendants were nob 
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entitled to tbe benefit of the remission of 
revenue granted by the Government, be¬ 
cause the wajtb-ul-arz, in whiob tbe nature 
of the tenure held by the defendants was 
recorded, did not mention that they would 
be entitled to the benefit of any remission 
made by fcbe GovaronDont. 

The exact nature of the tenure held by 
these 'former biswadars’ is not olearly as- 
oertainable. It appears from the report of 
the Settlement of the Muttra Distriot that 
oertain taluqas, wbioh originally belonged 
to tbe Aligarh Distriot were transferred 
some time prior to that Settlement to the 
Muttra Distriot, and that in those taluqas 
there was a class of subordinate tenure 
holders oalled biswadars, who owned biswa 
interests in the village but were not admit¬ 
ted, on aooount of tbe small fraotional 
interests they held, to a direct engagement 
for the payment of revenue by the then 
Government. These biswadars were in 
possession and enjoyment of the land or 
shares held by them and used to oolleot 
rents from the tenants cultivating the land 
of whiob they were the biswadars and paid a 
certain amount of malikana allowance to 
the Taluqdar or over-proprietor, with whom 
the engagement for tbe payment of the 
Government revenue was made. When 
the last Settlement of the Muttra Distriot 
took plaoe, it was found that some of these 
biswadars bad at some time or another 
either abandoned their biswa interests or 
bad been ejected. They, however, olaimed 
to be in possession of oertain holdings by 
reason of their being the old biswadars or 
former proprietors (biswadaran sabiq), and 
an arrangement was come to by virtue of 
wbioh they were allowed to remain in 
possession of their old holdings and to 
oolleot rents from the tenants oultivating 
those holdings, Bubjeot to their paying a 
oertain amount of what might be oalled rent 
to the taluqadar or proprietor with whom 
the Settlement was made. The wajib-ul arz 
of the village Tehra prepared at tbe Settle¬ 
ment aooordingly reoorded that the “ former 
biswadars " (biswadaran sabiq) were liable 
to pay Ra. 2,400 per year to the proprietors 
of tbe village after realising from the ten¬ 
ants, whether ocoupanoy or non-oooupanoy, 
the rents payable by them, the revenue and 
oesBes payable for the village by the pro¬ 
prietors being Rs. 1,711. It was further 
fliated there that the said amount was 
payable 21 days before the Government 
revenue would fall due and that If that 


amount was not paid they would be liable 
to ejectment. These incidents were appa¬ 
rently the incidents of the tenure under 
wbiobthe " former biswadars" heldthe land 
in the village, and by virtue of that tenure 
they are liable to pay the amount therein 
mentioned to the taluqadars or proprietors* 
out of what they are entitled to oolleot 
from the tenants of the village. 

It is difficult, however, to say that their 
position is analogous to that of thekadars 
or tenants within the meaning of 
seotion 51 of the Agra Tenanoy Act, (U. P. 
Aob No. II of 1901) because the wajtb-ul-arz 
was not verified by them and does not 
purport to evidence any speoifio oontraob 
entered into between them and the pro¬ 
prietors. They apparently held under some 
arrangement, which existed from before bbe 
time of the settlement and was then main¬ 
tained, Their rights to some extent are 
defined by the wajib-ul-arz, and though the 
wajtb-ul-arz does non make any referenoe 
to what would happen if there was a. 
remission or suspension of the re¬ 
venue, it is reasonable to oonolude > 
that if they are nob entitled to oolleot any 
rent from the tenants themselves, they, 
would not be liable to pay the amount 
payable to the superior proprietor, beoause 
they are only liable to pay the amount 
mentioned in the wajib-ul-arz 21 days 
before the Government revenue beoomes 
payable. 

If no Government revenue is payable by 
virtue of the remission granted by the 
Government, it stands to reason that 
nothing oan be demanded from them for 
the period for whioh suoh remission has 
been made, beoause they themselves will, 
not be entitled to oolleot any rent under 
seotion 51 of the Agra Tenanoy Aot from 
the tenants from whom they used to oolleot. 
rents before the remission was granted. 

It is not possible at the same time to say 
whether the rights of "former biswadars " 

{biswadaran sabiq) are similar to those of 
biswadars proper, beoause aooording to the 
wajib-ul-arz the former are liable to ejeob- 
menb in a oertain oontingenoy. In a 
previous suit filed by Gobind Ram against 
Krishna and Ram Kishun (Second Appeal 
No, 1021 of 1902) deolded on the 80tb of 
January 1905, it was held that the " former 
biswadars" oooupied a position resembling 
that of a thekadar or farmer of the proprie¬ 
tary rights, that they were neither under* 
proprietary holders nor lessees and that a. 
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auib for rent was maintainable against 
them in the Civil Court on the strength of 
the oontract embodied io the wajtb ul o.rz. 
As the old biswadars did not verify the 
wa]ib-vUarz l it cannot be said that what 
was reoorded in the ivajib-ul arz was not 
a reoital of a pre-existing arrangement but 
a contract entered into between them and 
the superior proprietors at the time. In the 
absence of any proof of suoh a specific 
contraot or necessary inoident of the 
tenure to the contrary, or of any law regu¬ 
lating the relations between the zamin- 
dars and these old biswadars , we have 
to fall back under section 37, clause (2) of 
Aot XII of 1887 on the rule of justice, 
equity and good conscience and enforoe 
such equity as the circumstances of the 
case might justify. If they are privileged 
lessees or ex-proprietary tenants of some 
kind, holding under a special arrange¬ 
ment}, the result would still be the 
same, for under seotions 196 and 197 of the 
Agra Tenancy Act the question of jurisdio 
tion is not material. We have already 
pointed out that under the ordinary condi¬ 
tions, if a remission of revenue is granted 
by the Government, the old biswadars 
oould not have been entitled to oolleot any 
rent from the tenants and if that is so, they 
oould not have been in possession of any 
fund from whioh the rent demanded by the 
Government can be payable. The decision 
in Shiam Lai v. Makhan Lai (I) does not 
apply, because in that case the rights of the 
parties were determined by a lease and the 
terms of the order of remission were not 
proved. It is here admitted that rents for 
Kbarif 1321 were remitted. The view 
taken by the lower appellate Court cannot 
therefore be sustained. We allow the 
appeal accordingly and setting aside the 
decree of the lower appellate Court, restore 
that of the Court of firsb instance. The 
parties do bear their own costs in the 
oiroumstanoes, both here and in the lower 
appellate Court. 

Appeal decreed. 


(1) (1919) 2 I.C, 639, 


1021 

* A.I.R, 1921 Allahabad 30, 

MraRS, C.J. AND BaNKRJI, J, 

Sharif Ahmad —Applicant 

v. 

Qabui, Singh —Opposite Party. 

Criminal Revision No. 1 of 1921, decided 
on 28bb February, 1921, from an order of 
tbe 1st Class Magt., Muzaffarnagar. 

Criminal P.C., 8s. 435 and i'i9 - Revision 
-Application to High Court-Opinion of Buttons 
Judge or District Migistrale should first be obtain¬ 
ed irrespective ol whether he can grant relief or not. 

A poraoD dissatisfied with any order or prooeed- 
mg in a Court of inferior jurisdiction to that of the 
Sessions Judge or of the Distriot Magistrate should, 
id the first instance obtain the opinion of the Sea- 
eions Judge, or of the Distriot Magistrate, on ihe 
matter iu question, before invoking the jurisdic¬ 
tion of the High Court. This he should do irrespec¬ 
tive of the question whether the Sessions Judge 0* 
the Distriot Magistrate oan grant the relief applied 
for or not. '41 All. 687 at 591, Appr.) [P. 31. Os. 
1 and 3J, 

(b) Penal Code, 8s. 95 and 499— Slight harm— 
Plaintiff's Vakil questioning status of person signing 
defendant's wriuen statement—Another person 
coming in and saying that status of ths agent was 
higher than that of Plaintiff's Vakil-8. 96 ij 
applicable. 

In a suit against a Munioipal Board, the plaint¬ 
iff's pleader questioned the authority of the Aoting 
Seoretary ol the Board to sign and verify the 
written statement and added that his pay was 
only Rs. 10 to Rs. 15 a month. Thereupon the 
Chairman of the Board broke in and said that the 
8eoretary's status was higher than the plaintiff’s 
pleader. In a proeeoution for defamation, 

Held, that the oase properly fell within 8. 96 of 
the Penal Code. [P. 38, 0. 1.] 

C. Ross Alston —for Applicant. 

Mears, G.J.:—This is an application in 
revision to set aside aoonviotion for criminal 
defamation. A preliminary point bas been 
taken by the opposite party, which is that 
the matter ought not to have been brought 
direot to the High Court from the Court of 
the oonvioting Magistrate, bub should first 
have been submitted to the intermediate 
Court of the Sessions Judge. Mr. Ross 
Alston for the applicant ha3 argued that in 
cased whore the lower Court has do power 
to grant the relief olaimed the party 
aggrieved may prooeed straight to the High 
Court without referring the matter to the 
consideration of the lower Court which, as 
tbe oase may he, will be either that of the 
District Magistrate or the Sessions Judge. 

In support of this contention he has oited 
many authorities, none of whioh however 
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deoidea in terms the proposition that he has 
put forward. We are of opinion that the 
correct rule of procedure is that set out in 
6he jadgcnent of JiX9fcioe Piggofet m 
Empiror v. Mansur Husain (1). He says 

“ H is obviously". advisable lhat this Court 
should make it a tale ol praotioe that a person 
dissatisfied with any order or proceeding in a 
Court ol inferior jurisdiotion to that oi tbs Ses¬ 
sions Judge or ol the Distriot Magistrate should, 
in the first instanoe obtain the opinion of the 
Sessions Judge, or ol the Distriot Magistrate, on 
the matter in question, before invoking the juris- 
diotiou of this Oouit. Suoh a prooedure tends to 
prevent the time ol this Court from being wasted 
over frivolous or unsustainable applications; it 
also ensures the further advantage that, il the 
matter eventually oomes before this Court, itoomes 
upon a tesord containing an expression of opinion 
by a Ooutt ol superior jurisdiction, suoh as that 
of the Sessions Judge or ol the District Magistrate. 
I am farther of opinion that, if saoh a rule of 
praotioe is onoe laid down, it ought to be euforoed 
evenly and without making oaprioious exceptions 
iu favour of partioular applicants.” 

Now there is a broad understandable 
general rule which in the opinion of the 
learned Judge should apply to all cases. 
We are of opinion that, that should be the 
practise. There are other oases to be found 
in Empress of India v. Nilambar Babu (2), 
Outlay v. Bakar Husain 13), Shafaqat 
Ullah v. Walt Ahmad Khan (4), all of whioh 
show that there has been no question at 
all that where the Distriot Magistrate or 
Sessions Judge has a concurrent jurisdic¬ 
tion, it has been regarded as essential that 
the matter should first be submitted to the 
Distriot Magistrate or the Sessions Judge, 
as the oase may be. 

In a oase to whioh we have been referred, 
Emperor v. Abdus Sobhan (5), the Oaloutta 
High Court had no doubt that an applica¬ 
tion for revision should not be entertained 
in oases where the Sessions Judge or the 
Distriot Magistrate had oonourrent jurisdio¬ 
tion ; but they thought there was no suoh 
general rule where the position of the 
Sessions Judge, or Distriot Magistrate, 
was suoh that he oould not grant the relief 
applied for. 

We think that there should be one general 
uniform rule of praotioe, ooveringalloases of 
revision, beoause the position of a Distriot 
Magistrate or 3eB3ions Judge is not that of 

(1) (19191 *1 All. 687-60 I.O. 637-17 A.ti.J. 

800, 

«) (1879) 2 AU. 276. 

S 38 41,1 268—1906 A. W. N. 279. 

(« 1907) 80 All. 116-1908 A. W. N. 26. 

<6) (1909) 860al, 6*8-91.0.8*6-18 0, W,N. 768. 


a mere automaton even in oases where he 
cannot grant the relief which is asked. He 
has power to rejeot; and in cases which 
are dearly unsustainable a rejeoDioD by him 
does no doubt in some caBe3 have the 
result that the matter is not subsequently 
pursued to the High Court. He aUo in 
every oase whioh oomes up to this Court 
sets out the oiroumstanoes and records bis 
opinion, and we regard that as a matter of 
importance and value to this Court. We 
therefore hold that as far as the praotioe of 
this Court is oonoemed an application to the 
lower oourt should be considered an essen¬ 
tial step in the prooedure ; and that should 
be so whether the Distriot Magistrate or 
Sessions Judge has power to grant the 
relief or not. In future therefore, failure 
on the part of the applicant to submit his 
applioatioD to the lower Court will operate 
as a bar to the application being entertain¬ 
ed by this Court. 

As however in the course of the argu¬ 
ment it beoame plain to us that the 
oonviotion in the present oase ought not to 
stand, we thought it better in this 
partioular instanoe to save the time of the 
lower Oourt and of this Court by disposing 
of the matter. 

The faots oan be very shortly stated 
and are that during the hearing of a Civil 
Suit on the 1st of June 1920 in the oase of 
Ramji Lai against the Municipal Board of 
Eairana, a question arose as to the 
authority of the aoting Secretary of the 
Munioipal Board to sign and verify the 
written statement on behalf of the Board. 
The oomplainant in this case, Kabul Singh, 
and Shasil Ahmad fthe opposite party) are 
both Vakils. The former was present in 
his professional capacity representing 
Ramji Lai, and the latter (who is also bha 
Chairman of the Munioipal Board) waa 
also in Court. When Kabul Singh took 
the objeotion as to the authority of the 
olerk he added that the pay of Ram 
Chander Sahai was only Rs. 10 to Rs. 15 
a month. Thereupon, aooording bo the 
evidence, Sharif Ahmad broke in and said 

Ram Chander Sahai's status is higher 
than yours." Remarkable as it may seem, 
this is the utteranoe whioh caused Kabul 
Singh to oommenoe oriminal proceedings. 
It is said there waa pre existing ill-feeling 
between the parties and the tone of the 
remark was contemptuous. But even 
allowing for this the ooourrenoe was in our 
opinion of so trivial a nature that no 
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person of ordinary balanoe, sense and 
temper would have made it the subjeot 
of orimiDal proceedings. It was an ill- 
bred and ill-mannered remark, and in 
tbe circumstanoes a foolish one as well. 
Mr. Satya Obander Mukerji, who appears 
for Kabul Singh, admits that in view oi 
the position of Kabul Singh no one in 
Court oould have taken the remark 
seriously. That being so, no harm could 
be suffered by Kabul Singh, and we think 
that tbe Magistrate should have dismissed 
the proceedings as being vexatious and 
frivolous. Two similar oases have been 
oited to us whioh show the disapproval 
with which this Court entertains proceed¬ 
ings of this kind. They are Empress v. 
Vansittart ^6) and Empress v. Amir 
Hasan (7). We need not do more than give 
the references but we entirely approve the 
point of view of tbe tribunals who tried 
those cases. We therefore think this is 
a oonviction which should be set aside 
and that the learned Magistrate should 
have considered the oase as one properly 
falling within Seotion 95 of the Indian 
Penal Code and should have dismissed it. 

We therefore set aside the conviotion, 
and order that the fine of Rs. 10 which we 
are told has been paid, should be refunded. 

Conviction set aside. 

16 ) (1883 A.W.N. 46. 

(7) (1883) A, W N. 167. 

A.I.B. 1981 Allahabad 88. 

Walsh and Wallace, jj. 

Bhabuti and others —Aooused-Appellants 

v. 

Emperor —Respondent. 

Criminal Appeal No. 781 of 1920, deci¬ 
ded on 29th April 1921, from an order of 
tbe Seoond Addl. S.J., Agra. 

Penal Code, 8. 400— “ Belong ” —Meaning of — 
Joining in one daeoilg is not enough. 

The term ' belong 1 implies something more 
than the idea of casual association ; it involves the 
notion ol continuity and indicates a more or less 
intimate connection with a body o( persons exten¬ 
ding over a period ol time enffioiently long to 
warrant the inlerenoe that the person afleoted has 
identified himself with the band, the oommon 
purpose ol whioh is the habitual commission ol 
daooity. 18 0; 0. 348, Appr. [P, 83, 0.1.] 

A. P. Dube and Narain Prasad Asthana 
—for Appellants. 

B. Malcomson —for the Crown. 


Wallach, J. : — These appeals have- 
arisen out of a oase in whioh 28 persons 
were committed for trial to theoourbof the 
Seoond Additional Sessions Judge of Agra 
on charges under Seotion 400 of the Indian 
Penal Code. The 24 appellants whose 
oases are now before us were oonvioted and 
sentenced to various terms of imprisonment, 
the four remaining acoused being aoquitted. 
The period covered by the oharges was one 
of three years extending from the month 
of September 1916 to June 1919, and the 
oase for tbe proseoution was that during the 
period in question, or portions of the period 
in question, the aooused belonged to a gang 
of persons assooiated for the purpose of 
habitually committing daooity. The 
prinoipalstatement inoriminating the aoous¬ 
ed is that of the approver Bansi who made 
two confessions, one on the 15th of July 
1919 and the seoond on the 29th of August 
1919. In the first of these confessions 
he stated that he and his gang had 
taken part in four daooities. In his 
seoond oonfession he added 5 further 
dacoities, and when he made a statement 
before tbe committing Magistrate on the 
2nd of February 1920, he added a 10th 
daooity. It has been argued by Mr. Dube 
with Borne foroe that the additions whioh 
were made in tbe seoond oonfession and in 
tbe statement before tbe committing 
Magistrate throw sufficient doubt on the 
evidenoe whioh was given by the approver, 
as it indicated that from time to time he 
was ready to add to tbe number of daooities 
alleged to have been oommitt6d by his gang 
so as to suit the oonvenienoe of the polioe 
who had obtained furbher information 
regarding daooities and persons who were 
said to have committed those daooities. 
The learned Sessions Judge has tried this 
oase with great oare and ability and has 
written an admirable judgment in whioh 
be has marshalled all tbefaota very dearly. 
We think that he has oome to a right 
oonolueion as to tbe credibility of the state¬ 
ments of Bansi the approver. He holds 
that Bansi had made up his mind to 
benefit by the pardon and feared that if in 
the end it was disoovered that he had 
oonoealed some of the aots of daooity com¬ 
mitted by himself and his gang there was 
a danger of his being put back and having 
to stand his trial, and that that was suffici¬ 
ent inducement for him in the evidenoe 
before the committing Magistrate and the 
Court of Session to make full and detailed 
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statements of all he knew about his gang, 
although he had oonoealed some of his 
knowledge at the time of making his con¬ 
fessions, when he was not oertain of 
obtaining a pardon. Althongh the law 
permits a oonviotion on the uncorroborated 
evidence of an approver, we do not think 
that this is a case where the approver’s 
evidenoe should be acted upon against any 
aooused unless there is some reliable cor¬ 
roboration against a particular appellant 
that in faot he did belong to a gang of 
persons associated for the purpose of 
habitually committing daooity. 

His Lordehip then disouesed the evidenoe 
in the oase and in the oourse of his remarks 


direot that they be discharged from the 
performance of any sentenoe imposed upon 
them by the judgment under appeal. The 
fine if paid by Karan Singh will be refund¬ 
ed. 

Order modified. 

A.I.B. 1921 Allahabad 38. 

Hears, c.j., and Banerji, j. 

Ghisiauian Pande —Plain tiff-Appellant 

v. 

Mt. Raj Kumari andothers —Defendants- 
Respondents. 


about one of the appellants, Chunna, 
observed as follows :— 

Aooording to Chunna he was asked by 
Bansi to aooompaDy them and to point out 
a plaoe where they were likely to find a 
wealthy man’s house to be daooited. It 
has been argued by the learned Assistant 
Government Advooate that it having been 
shown by the evidenoe that many of Bansi's 
companions were well known daooits who 
had been roaming about the country for 
months, they must have been known to 
Chunna as persons belonging to a gang 
assooiated for the purpose ofhabibuallyoom- 
mitting daooity, and therefore the evidenoe 
of his having joined them in this one 
daooity was suffioient to conviot him of the 
offenoe speoified in SeotioD 400 of the 
Indian Penal Code. In the oase of Hira 
Lai v. King-Emperor (1) Evans, J.O., and 
Lindsay, A.J.O., held that the term'belong' 
implies something more than the idea of 
casual association ; it involves the notion 
of continuity and indicates a more or less 
intimate oonneotion with a body of per¬ 
sons extending over a period of time 
sufficiently long to warrant the inference 
that the person affected has identified 
himself with a band, the common purpose 
of which.is the habitual commission of 
daooity. With this interpretation of the 
section we fully agree. On the facts of 
this case we hold that it is not shown that 
Chunna belonged to this gang and for this 

reason we think that he also should be 
acquitted. . ■ 

The result is that we dismiss all the 
appeals except those of Karan Singh, son 

l S' ll' ftnd 0h ? nnSl 800 .of Padam. We 
4oy the ^ipe frlp of thepe two mB( n ant j 
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First Appeal No. 118 of 1917, deoided 
on 9th Haroh, 1921, from a deoreo of the 
Sub-J„ Gorakhpur. 

Hindu Lato~Widow—Alienation, 

A transfer for no legal neoessily but mifie by the 
widow and next reversioner is not binding on the 
remoter reversioners. [P. 84, G. 1.] 

Kamla Kanta Verma —for Appellant. 

Surendra Nath Sen, lswar Saran and 
Girdhari Lai Agarwala —for Respondents. 

Mears, O.J:—On the 4th of November 
1920 a Benoh of this High Court sent 
baok this oase to the learned Subordinate 
Judge for him bo deoide one issue, whiob 
was whether the plaintiff, who admitted 
for the purposes of that issue that 
Nageshar Ram was the son of Obander 
Kam and Musammat Baji, could in the 
oiroumsbanoes maintain the aotion for a 
declaration that a sale-deed executed bv 
Musammat Raj Kumari and Nageshar 
Ram would nob operate agamst him after 
the death of Musammat Raj Kumari. The 
learned Subordinate Judge has considered 
the law and the oiroumetanoes and has 
deoided that ib is competent to the plaintiff 
to ask for each a declaration. We are of 

2“ de . oiaioD « right and that 

tha 

(1) as embodying the oorreot proposition of 
law, namely that an alienation by a Hindu 
widow with the consent of the next revu 
aioner was binding as against the remoter 
reversioners, a nd binding apart from legal 



34 Allahabad 


SARJD PRASAD V. RAM SARUP (Tudball, J.) 


1881 


necessity. Oar attention was however 
drawn to the later oase of Rangasami 
Qounden v. Nachiappa Gounden (2), 
where the oases are oonsidered in detail. 
The result of the rulings is summarised 
at pages 535 ' and onwards. At page 
536 there is a summary of the oiroum- 
stanoes under which alienations by a 
widow of her deoeased husband's estate oan 
be supported. 

We are of opinion in the present oase 
that as the Court below found as a faot 
upon evidence that the transfer of the 
29th of February, 1916 was not a trans¬ 
fer for valid legal necessity, the joining 
in of Nagesher Ram, who was then the 
next reversioner, did not give to Musam- 
mat Raj Kumari the power to make that 
oonveyanoe. The hading of faot that there 
waB no legal necessity has not been shown 
to us to be inoorreob and we view it with 
approval. We are therefore of opinion 
that both on the faots and on the law the 
learned Subordinate Judge oame to a 
oorreob conclusion as to the right of 
Ghisiawan to claim a declaration. 

His Lordship then disoussed the issues 
of faot and oame to the conclusion that 
the appeal must be allowed in part, 


(9) (1918) 49 Mad. 598-60 I.O. 498-46 LA. 79 
(P.O.). 


*A.I,R. 1921 Allahabad 34. 

Tudball, j, 

Sarju Prasad — Judgment-debtor- 
Applioant 

v. 

Ram Sarup —Deoree-holder-Opposite 

Party. 

Civil Revision No. 9 of 1920, deoided on 
24th January, 1921, from an order of the 
Small CauBe Court Judge, Cawnpur. 

•Civil P. 0.. 0. 9, r. 8—Suit by two pattners- 
One dying before decree—Decree pasted in favour 
of both is capable of execution. 

Where several partners briDg a enit, but before 
decree is passed one of them dies and the suit is 
continued by the survivors, the deoroe passed in 
favour of all the partners oan be executed. 

M. L. Agarwala —for Applioant. 

Damodar Das—tor Opposite Party. 

Tudball, J.This is an application in 
revision. The faots are theseTwo 


persons Ram Sarup and Manni Lai were 
partners in a shop. A debt was due to the 
shop from the present applioant Sarju 
Prasad. The two partners brought a suit 
against him and against another person. 
The applioant admitted the justice of the 
alaim but the case had to oontinue as against 
the other defendant. It was finally 
withdrawn as against the latter and a 
deoree was passed in favour of Ram Sarup 
and Manni Lai on the 17th of July 1917. 
Ram Sarup has now put the deoree into 
execution as a surviving partner of the 
firm. An objection was taken by the judg¬ 
ment-debtor that the other partner of the 
firm, Manni Lai, had aolually died on 
the 7th of July 1917, that is prior to the 
date of the deoree and therefore the deoree 
oould not be exeouted. The Court below 
did not go into the question of faot as to 
whether Manni Lai did or did not die prior 
to the 17th of July 1917. It has held 
that assuming that he did die on 
the 7th of July 1917, it is not open 
now to the defendant to object to the 
exeoution of the deoree. The point taken 
before me is that a deoree in favour of a 
dead person is null and void and oannob be 
exeouted. Order 22, Rule 3 shows that 
where one of two or more plaintiffs dies 
and the right to sue does not survive to the 
surviving plaintiff or plaintiffs alone and 
where within the time limited by law no 
application is made under sub rule (1) the 
suit shall abate so far as the deoeased 
plaintiff is oonoerned. Assuming that 
Manni Lai was dead, the faot remains that 
Ram Sarup, one of the plaintiffs, continued 
the oase and a deoree was passed in his 
favour as againsb the present applioant, and 
that deoree is oapable of execution. Atten¬ 
tion has been oalled to the deoision of a 
Bench of this Court in Imamuddin v. 
Sadarat Rai (1). That oase does not 
apply to the faots of the present oase. That 
was a suit in whioh there was a deoree for 
pre-emption of the whole property whioh 
was in favour of oertain plaintiffs against 
two defendants instead of three, all three 
being owners of the property. There 
being no decree against the representatives 
of the deoeased defendant, the deoree 
remained dearly inoapable of exeoution as 
it was impossible for the Court to put the 
pre-emptors into possession of the whole of 
the property. But in the present case, 

(1) (1910) 89 All. 801-5 1.0. 89T-T A.L.J. 998. 
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however, even assuming that Monni Lai 
was dead before the deoree was passed, bis 
death wiped bim out of the oase. There 
remains the faot that Earn Sarap obtained 
a deoree against the present applioant for 
the reoovery of a oertain stun of money 
and that deoree is oapable of execution. 
I therefore see no ground for interference 
in revision. The application is dismissed 
'with oosts. 

Application dismissed. 


A.I.R. 1921 Allahabad 86 (1). 

Walsh and Byvbs, jj. 

Chandan and another —Aooused-Appli- 
, cants 

v. 

Emperor— Opposite Party. 

Criminal Rsvision No. 872 of 1920, 
deoided on 9th February 1921, from an 
order of the S. J„ Muttra. 

Criminal P. C„ 8. 345— Trial undir Penal 
Code, 8. 899 —Compounding oI offence agaimt one 
accused is not compounding o/ offence against all. 

la a trial coder B. 393 against a number of 
persona the compounding of the oflenoe against 
one of them does not amount to compounding of 
the oflenoe against all. 41 Mad. 993 Appr. [P, 85 , 
O, 9a] 

0. Boss Alston and Bam Nama Prasad — 
for Applicants. 

B. Ualoomson —for the Crown, 

Walsh, J.:—This is an application in 
revision under the following olroum- 
atanoes:—The oomplainanb charged four 
persons with having assaulted him, oausing 
grievous hurt. The offence charged against 
•them all was therefore described as punish¬ 
able under seotion 325 of the Indian Penal 
Code. One of the four absconded, but the 
other three appeared to stand their trial, 
The medioalevidenoe showed that " grievous 
hurt " had nob been oaused, and in oonBe- 
quence the oharge was altered to one of 
simple hurt, under section 323 of the Indian 
Penal Code. The oomplainant then peti¬ 
tioned the court to aoquit one of the 
accused, who was a minor, on the ground 
that he had compounded the offenoe against 
him personally, but desired the court to 
prooeed against the other aooused persons 
ihe court thereupon acquitted the minor. 

ol&irnimfttf * 6htm toe eourt 

claiming that Iheoompouudingof the offence 


against one of the original aooused persons 
amounted inlaw to the compounding of the 
offenoe against them all, and they relied 
on two decisions, Chandra Kumar Das v. 
Emperor (1), and Sham Behari Singh v. 
Sagar Singh (2). The Magistrate rejected 
their petition relying on Muthia Natck v. 
Emperor (3). From that order an appli¬ 
cation was filed before the Sessions Judge 
who rejeoted it. Hence this application to 
this Court. 

As there was no deoiaion of this Court 
on the point aod as three High Courts had 
taken a different view of the question, it 
was referred to a Bench of two Judges. 

It seems to us that the view taken by 
the Madras High Court is right. What 
the oomplainant oame into oourt with was 
an aoousation against four persons, eaoh of 
whom, he said, had assaulted him. fie 
filed one oomplaint against all four beoanse 
all four together at the same time assaulted 
him and under the law all four oould be 
tried together, as was obviously moBt 
convenient. There had been in reality, if 
his allegations were true, four assaults’or 
offenoes punishable under section 323 of 
the Indian Penal Code, committed more or 
less simultaneously. In one sense it was 
a joint offenoe, bat it was also a separate 
offenoe on the part of eaoh assailant. It 
seems tons therefore fchatbheoompounding 
of the offenoe against one of them oould 

not affeob the oase against any of the 
others. Wa therefore think that the order 

?Lr?u 00arl b0l ? W wa8 rlghtl and direot 
that the papers be returned. 

__ Applicat ion rejected. 

(I) (1909) 7 O.W.N. 176. '- 

Jo, J 1 ? 19 ) 1 L.T. 89*53 I.o. 894. 

(8) (1917) 41 Mad. 393*43 I.O. 699 


A I.R. 1921 Allahabad 86 (2). 

Lindsay, j. 

Chajju and others- Aoonsed-Applioants 

Va 

Emperor— Opposite Party. 

Criminal Revision No. 347 of 192 ! 
deoided on 15th July 1921 
Of the Aaai. 8.J., ta ' ,Iora * n order 

slilamViHiM ujf’. 1 V , " n89s >. 8. 9G0 — 
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aooused, to raoall and re-hear the witnesaess 
examined by his piedeoessor, and the trial con¬ 
tinued and ended in an acquittal: 

Held that the Magistrate having aoted in 
violation ot the previsions of 8 350 of the Criminal 
P. C. the order of aoquittal was an absolutely 
rllegal order. [P. 36, 0< 3.] 

(b) Criminal P.C., 8. 106-Penol Code, S, 333, 
conviction under i oan be ground lor taking aclion. 

There is nothing to prevent a Magistrate Irom 
taking eeourity from persons who have been oon- 
viotod under 8 323, I.P.C. to keep the peaoe 
under 8. 106. [P, 36, 0. 3.] 

Hamid Ilasan —for Applicants. 

B. Malcomson —for the Crown. 


Lindsay, J.:—This is an application on 
behalf of Chajju and four others who were 
convicted in the Court of a Magistrate on 
charges under seotions 147 and 323 of the 
Indian Penal Code. Under the former 
seotion eaoh of the aooused was sentenced 
to two months’ rigorous imprisonment and 
under the latter eaoh of them was given 
one month’s rigorouB imprisonment: the 
sentences were to run oonseoutively. In 
addition to these punishments the Magis¬ 
trate ordered eaoh of the aooused to be 
bound over under seotion 106 of the Code 
of Criminal Procedure to beep the peaoe. 
In appeal the Sessions Judge set aside the 
oonviotions and sentences under seotion 147 
but maintained the oonviotions and 
sentenoes under section 323 of the Indian 
Penal Code. He also maintained the order 
for eeourity under seotion 106. The first 
point raised here in revision is that there 
was an order of acquittal whioh was a bar 
to the trial by the Magistrate who oonviot- 
ed tbe aooused. In order to understand 
the nature of this plea it is neoessary to 
set out certain faots. The oase against the 
aooused was instituted in the Court of a 
Magistrate, Rai Sahib Ratan Cband. This 
gentleman took the proseoution evidence 
and framed a obarge against the aooused 
bub before be could take the defenoe 
evidenoe he was transferred. The case was 
then made over to his successor 
Mr Chimman Lai. It is apparent from tbe 
record that when this latter gentleman 
took up the oase an application was made 
to him by the acoused under tbe provision 
of seotioD 350, sub-section 1, pro¬ 
viso (a) of the Code of Criminal Prooedure. 
The aooused demanded that the wit¬ 
nesses might be re-aummoned and re¬ 
heard and the Magiebrate passed an order 
footing that this should be done. 


In spite of this order, however, the 
Magistrate took up tbe case and dealt 
with it on the evidenoe whioh was upon 
the reoord and whioh he had nob himself 
heard. He passed what purported to be 
an order of acquittal and that order of 
acquittal was subsequently discharged by 
tbe Distriot Magistrate in the exeroise of 
his powers of revision. The learned 
Distriot Magistrate treated the order nob 
as an order of aoquittal but as an order of 
discharge and he directed a new trial. It. 
has been argued before me that the Distriot 
Magistrate had no authority to revise what 
was an order of aoquittal but with this 
contention I cannot agree. It is dear 
to me that tbe order of acquittal passed by 
Mr-CbimmanLal was an absolutely illegal 
order. After the aooused demanded to have 
tbe witnesses recalled and re-beard it was 
the duty of the Magistrate to send for the 
witnesses and take their statements. He 
aoted in my opinion in violation of the dear 
provision of seotion 350 and tha order whioh 
he oalls an order of acquittal was a void 
order in law. It may not have been an 
order of disobarge but at any rate it is dear 
tomethalit was an invalid order whioh 
the Distriot Magistrate has certainly autho¬ 
rity to set aside. I hold therefore thab the 
so-oalled order of acquittal was no bar to 
the trial in whioh tbe aocused were oon- 
vioted. 

The next point taken is thab inasmuoh 
as the learned Sessions Judge set aside the 
oonviotion under seotion 147, I.P.O., he 
ought (or that reason to have discharged 
the order requiring these aooused to file 
security for keeping the peace. This 
argument is based on the language of seo¬ 
tion 106 of the Code of Criminal Prooe¬ 
dure and it has been submitted that where 
there is a conviotion under seotion 323, 
I.P.O., the Court has no power under seo¬ 
tion 106 to demand ssourity for keeping 
the peaoe. I am unable to accept this 
argument. I am aware that there is a 
difference of opinion regarding the inter¬ 
pretation of this seotion bub to me it 
seems quite dear that there is nothing to 
prevent a Magistrate from taking seourity 
from persons who have been convioted un¬ 
der seotion 323, to keep the peaoe 
under this seotion. Seotion 106 begins as 
follows, “Whenever any person aooused 
of rioting, assault or other offences invol¬ 
ving a breaoh of the peaoe eto.” It is dear 
from this language that the offenoes ot 
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doting and assault aca treated as offenoes 
•whioh involve a breaob of the peaoe and 
the seotion gives power to a Magistrate to 
take seourity from persons who are oonviot¬ 
ed of " other offences involving a breaoh 
of the peaoe." If the offence of assault is 
treated under this section as being one 
whioh involves a breach of tbe peaoe it 
seems a fortiori that the offenoe of volun¬ 
tarily oausing hurt must also be deemed to 
involve a breaoh of the peaoe. The common 
oharaoteristio of these offenoes seems to be 
the use of oriminal foroe or the show of 
criminal foroe. The offenoe of assault is 
defined in seotion 351, I. P. 0., and the 
gist of the offenoe is that apprehension is 
oaused to any person that oriminal foroe is 
about to be U9od. If the offenoe goes 
beyond this and if there i3 an aotual appli¬ 
cation of oriminal foroe so as to amount to 
the offenoe of voluntarily oausing hurt, then 
it seems to me that the offence punishable 
under seotion 323 falls within tbe oategory 
of offenoes involving a breaoh of tbe peace. 
Similarly it is provided by this seotion that 
a person who is oonvioted on a oharge 
under seotion 504 of the Indian Penal Oode 
is liable to be bound over ; that is the 
offenoe of oriminal intimidation, in other 
words the offeooe of provoking a person to 
use oriminal foroe. 

It ha3 been held by this Court that 
offenoes under seotions 323 and 325 are 
offenoes involving a breaoh of peaoe and 
that where persons are oonvioted under 
either of these sections of the Indian Penal 
■Code they may he bound over to keep the 
peaoe under seotion 106 of the Oode of 
Criminal Procedure. 

The only other question is that of sen¬ 
tence. Bearin ; in mind th it the Sessions 
Judgj has set aside the convictions under 
Motion 147 and thjt the aooused have 
therefore only been sentenoed eaoh to im¬ 
prisonment for one month, I see no reason 
tor interference, lb is quite obvious that 
«ney committed a serious assault on the 
oomplainanb and bis eon. 

The result is that the application for a 
xayiaion is dismissed. 

The aooused who are out on bail must 
•surrender to their bail and serve out the 
•unexpired.portion of their sentences. 

Application dimimd. 
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MeABS, O.J., AND BaNERJI, J. 

Ram Dhan and others —Plaintiffs-Appel- 
lants 

v. 

Prayag Narain and others —Defendants- 
Bespondents. 


First Appeal No. 184 of 1918, decided on 
2nd Marob, 1921, from a deoree of the 
Sub-J., Agra. 

‘Transfer of Property Act. S. 123— Oift prior to 
Transfer of Properly Act—Transfer oi possesion 
»i essential—Hindu Law—Oift. 

Under the law as it existed before the enactment 
of tbe Transfer of Property Aot mere execution and 
registration of a document was not sufficient 
to oroate a trust. To oomplete a gift there must 
be a transfer of ownership from the donor to 
the donee. [P. 3?, 0. 2.] 

Nehal Chand and S. M. Sulaiman —for 
Appellants. 

B. E. O'Conor, Lalit Mohan Banerji, 
Girdharilal Agarwala and Panna Lai —for 
Bespondents. 


Banerji, J. :—This appeal arises in a 
suit for possession of a village called Itaura 
in the district of Agra and for mesne pro¬ 
fits. This village originally belonged to 
one Bao Joti Prasad, who was a man of 
great afilueuoe in tbe district of Agra and 
owned considerable property. Bao Joti 
Prasad in his lifetime oaused the Dame of 
bis son Biabambbar Nath to be entered in 
the revenue papers in respect of tbe village 
of Itaura in 1866. In the year 1869 he 
exeouted a deed of gifb of tbe property in 
favour of Bishambbar Nath. Bao Joti 
Prasad died in 1870 and after his death 
some disputes arose between Bishambhar 
Nath and his brother Amar Natb, the two 
surviving sons of Bao Joti Prasad. These 
disputes led to the exeoution of documents, 
to roferenoe to arbitration, and finally in 
the year 1881 Bishambhar Nath was 
recognised as the owner of this village and 

T a i n o a oo 0 u° OntinUed to be ^corded as suoh. 
In 1882 he made a mortgage of the village 

in question as well as of other property in 

5^°°™ °i! th - e Mahara i a Bharatpur. 
Iha Maharaja obtained a deoree on the 
basis of the mortgage on the 7th of January 

Dai> the of 

Bishambhar Nath who had in the mean- 

time died. This deoree ordered the sale of 

all the mortgaged property, one of whioh 

was aa stated above the village of Jtanra. 
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In execution of the deoree the village 
was sold by auction on the 21st of August 
1905 and the present defendants became 
the puiohasers and they have been in pos¬ 
session sinoe tbe date of tbeir purobase. 
After tbe lapse of nearly twelve years from 
tbe date of tbeir purchase, that is on the 
26th cf May 1917, tbe present suit was 
instituted to oust them from the property 
of which they have been in possession for 
this length of time. The plaintiffs allege 
that Rao Joti Prasad on the 13th of July 
1863 made an endowment of the village for 
the maintenance of sadabart for tbe sup¬ 
port of the poor and the indigent, that the 
property is thus endowed property, and 
that it oould not be sold in execution of a 
decree under a mortgage made by Bisham- 
bhar Nath. The plaintiffs olaim to be 
trustees of the endowed property under an 
appointment made in that behalf by tbe 
Distriot Judge of Agra. 

In the oourt below tbe genuineness of 
the dooument of the 13th of July 1863, 
whioh was registered on tbe 11th of August 
of that year, was disputed but the learned 
Subordinate Judge found that the dooument 
was genuine and there is no controversy 
before us on that point. Tbe argument 
before us has proceeded on the assumption 
thab the dooument was executed by Rao 
Joti Prasad on the date mentioned iD it. 
Tbe learned Subordinate Judge was of 
opinion that the dooument only indicated 
an intention to make an endowment and 
did nob in faot oreate an endowment, and 
holding that the property continued in the 
ownership and possession of Rao Joti 
Prasad and bis son Bishambbar Nath dis¬ 
missed tbe plaintiffs’ suit. 

We find it somewhat difficult to aooepb 
the view of tbe learned Subordinate Judge 
thab there was merely an intention to make 
an endowment. The terms of the dooument 
whioh is printed on page 20 of the 
appellant’s book, show that Joti Prasad 
did purport to make a present endowment 
of the village for the purposes mentioned 
above and direoted that his two sons 
Bishambbar Nath and Amar Nath should 
reoeive the profits of the property and use 
them for tbe maintenance of the sadabart. 
It is contended that the mere execution of 
the dooument was sufficient to oreate a 
valid endowment. No doubt if a completed 
and valid endowment was made by the 
owner that would put it out of his power 
to revoke ib. This is not disputed on behalf 


of the respondents—but what is urged on 
their behalf is that there waB no completed 
endowment in the presenb oase. On behalf 
of tbe appellants it was contended by 
Mr. Nebal Ohand thab the execution and 
registration of a deed of endowment was 
sufficient to oreate a ocmpleted irrevocable 
endowment and to transfer the property to- 
the trust for whioh the document was' 
exeouted. It must be borne in mind that 
this document was exeouted long before 
the enaotment of tbe Transfer of Property 
Aot, and therefore the provisions of 
seotion 123 of that Aot would have no- 
application to the present oase. We aro 
unable to agree with Mr. Nebal Oband’s 
contention that under the law as it existed 
before tbe enaotment of the Transfer of 
Property Aot mere execution and registra¬ 
tion of a dooument was sufficient to oreate 
a trust. In our opinion the law on the 
subjeot is aptly and correotly stated by 
Mr. Mayne in bis well known work 
on Hindu Law and Usage, 8th Edn., 
page 513, seotion 378 in the following 
terms. " To oomplebe a gift there must 
be a transfer of the apparent evidences 
of ownership from the donor to the 
donee.” This proposition is supported by 
oases whioh are referred to in Mr. Mayne’s 
book. A large number of oases have also 
been oited to us on behalf of the respon¬ 
dents but we need only refer to a few of 
them. 

In Dagai Dabee v. Mothura Nath Chatta- 
padhya (1), the oourt said " No oase how¬ 
ever has gone the length, so far as we are 
aware, of saying that a gift by a Hindu un- 
aooompanied either by possession on the 
part of the donee or any symbolical aot, 
suoh as banding over documents of title, or 
by permitting the donee to reoeive rents, or 
other like aot, is in itself a valid transac¬ 
tion, even though the deed of gift be regis¬ 
tered.” In Kali Das Mullick v. Kanhaya- 
Lai Pundit (2). their Lordshipsof the Privy 
Oounoil at page 132 of tbe report refer to a 
oase deoided by the Bombay High Court 
with approval. The principle of that oase 
is similar to that enucoiated above. In 
Watson £ Co. v. Bam Chund Dutt ! (3), their 
Lordships express a similar opinion and' 
refer to the faot of possession not having 


l) (1888) 9 Cal. 864-13 O.L.R. 690. 

1) ( 1884 ) 11 Oal. 131-11 I.A. 318-4 Bar. 678 

3) (1890)° 18 Oal. 10 = 17 I.A. 110-6 Bbi. 69& 
(P.O.). 
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been delivered as a circumstance which in* 
dioated that the gift had nob bean com¬ 
pleted. Their Lordsbips farther held that 
anle39 it was the intention of the maker of 
the endowment to divest himself of the 
property the deed of endowment would 
have no effeot. 

Let as see whether in the present case 
Bao Joti Prasad intended to make a com¬ 
plete transfer of the property for the main¬ 
tenance of an endowment and whether he 
divested himself of the ownership of it. 
Aooording to one of the witnesses the cir- 
oamstanoe whioh induoed him to execute 
the dooument was that he was straok by 
paralysis and bis wife indaoed him to make 
some charity in order chat he might reoover 
—this induced Joti Prasad to exeoute the 
dooument of the 13th of July 1863. We 
find however that he had applied for the 
entry of hie name in the revenue papers in 
plaoe of Din Dayal, the deceased son of 
Damodar Das, one of his sons who had 
predeceased him. Daring the pendency of 
these proceedings for mutation of names, he 
aoquired a further share in the village and 
on the 31st of August, 1863 he obtained an 
order from the BevenueCourt for the entry 
of his name as proprietor of the village. 
Ilia name ooutinued to be entered as pro¬ 
prietor until 1866 when by an application 
to the Bevenue Court he oaused the name 
of his son Bishambhar Nath to be entered 
as proprietor. Had Rao Joti Prasad 
intended to divest himself of the pro¬ 
perty and to vest it in trustees for the bene¬ 
fit of the oharity one would have expected 
that in the course of mutation pro¬ 
ceedings whioh were pending at the time 
when the dooument of tbe 13th of July, 
1863 was exeouted, he would have applied 
to the Revenue Court to enter tbe name 
of Bishambhar Nath and Amar Nath as 
trustees of the endowment whioh he wished 
to oreate. So far from his doing eo he 
got his own name entered in the revenue 
papers as stated above. In tbe year 1866 
he had the name of Bishambhar Nath 
alone reoorded in the revenue registers in 
respeot of this village and in 1869 he 
executed in favour of Bishambhar Nath a 
deed of gift in respeot of this village in 
whioh he abated that he had given the 
▼Ulage to Bishambhar Nath in 1865 for 
his personal expenses. It thus appears 
that during his lifetime Bao Joti Prasad 

Sited e h dei ! ha “ he daed of endowment 
exeouted by him In 1863 should take 


effeot). As was remarked in tbe course of 
the argument it seems that there was only 
a temporary intention to make an endow¬ 
ment of the property but that intention 
does nob appear to have at any time been 
oarried into effeot. After the death of 
Joti Prasad bis two sons Bishambhar 
Nath and Amar Nath dealt with this pro¬ 
perty as part of the estate of Bao Joti 
Prasad and when they entered into deeds 
of agreement or referred disputes to arbi¬ 
tration they treated this property as part 
of the general estate and not as property 
whioh had passed out of the estate by 
reason of a-valid endowment. Further¬ 
more, there is no satisfactory evidence to 
prove that the income from this village 
was devoted to purpoees of oharity. 

We were referred to a report made by a 
Commissioner appointed to examine cer¬ 
tain aocount books in previous litigation 
to which the present parties were no 
parties. The aotual aocount books were 
nob produoed in the present case nor do 
they appear to have been produoed in the 
previous suit. A report was submitted 
from whioh it appears that between the 
years 1883 and 1898 something like 
Rs. 16,000 were spent in maintaining a 
sadabart or chattar at Agra. Bat there is 
no evidence to prove th&t this expenditure 
was incurred out of the income of the 
village of Itaura. It cannot therefore be 
said that the income of the village was 
devoted to the maintenauoe of the oharity 
to whioh a reference was made in the 
dooument of 1863. Since the date of the 
dooument Rao Joti Prasad, as we have 
stated above, treated the property as if it 
was his own private property. As already 
stated, he in 1866 oaused the name of his 
son Bishambhar Nath to be entered as 
owner of this property. In 1869 be exe¬ 
outed a deed of gift by whioh he bestowed 
this property on Bishambhar Natb, In 
1881 Bishambhar Nath and hia brother 
dealt with the property as their private 
property and not as endowed property ; 
and in 1883 Bishambhar Nath mortgaged it 
as the owner of it. There is nothing 
to show that the inoome of the property 
was devoted to the purposes of the endow¬ 
ment and that it was ever treated as 
endowed property whioh did not form part 
of the estate of Joti Prasad or of Bisham- 

In tha8a olr °umstanoea we 
think that the plaintiff has failed to prove 
that a completed and valid endowment 
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was made by Rao Joti Prasad and that the 
property has not been acquired by the 
defendants by virtue of their auotion- 
purohaee. 

In the view we have taken above it is 
unnecessary to enter into the question of 
limitation or into the question of res judi¬ 
cata with whioh the oourt below bas dealt. 

We accordingly dismiss the appeal with 
oosts. 

Appeal dismissed. 
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MEARS, C.J., AND BANERJI, J. 

Gulzari Lal —Defendant Appellant 

v. 

Maqbul Ahmad —Plaintiff-Respondent. 

First Appeal No 205 of 1918, deoided on 
17th January, 1921, from a deoree of the 
Third Addl. J., Aligarh. 

* Limitation Aol, Art, '20 — Suit to declare titlo 
by person ia vossession—Two iniepenaent attacks 
on title—Time rune from lat:r attack—Qpeciflc 
Belief Act, 8 42. 

Where two separate and independent attaoks are 
made upon the title of a person who is in posses¬ 
sion of the property, time for a suit by the latter 
for deelaration of hia title runs from the subse¬ 
quent attaok on his title. 31 All. 9, Dist; 36 All. 
493, Foil. 

Badha Kant Malaviya—ior Appellant. 

Moti Lal Nehru —for Respondent. 

Mears, O.J,: —This is a lamentable 
matter. 20 years ago, in 1901, the defen¬ 
dant obtained a deoree against the plaintiff 
for possession of a share in village 
Mahrebra. In the decree the defendant's 
share instead of being put, as it should 
have been, at 11 biawas, 7 biswausis and 2 
kaohwansis, was by mistake entered as 11 
biswas, 17 biswansis and 2 kaohwansis. 
In due oourse the appeal came before the 
High Court who affirmed the order of the 
lower Court, and no point was taken in 
the High Court us to any error in dimen¬ 
sion. The defendant Gulzari Lal obtained 
mutation of names and got an entry made 
in thekhewat of the share in the holding 
as of the exaot amount deoroed by the 
Courts. That inoluded the 10 biswansis 
to wbioh in fact be was not entitled, In 
the year 1905 a suit for profits was 
brought by Gulzari Lal against Makbul 
Ahmad. In that suib be olaimed the 


profits whioh attaohed to the extra 10 
biswansis. He failed in that suit, and in 

1909 an application was made to the High 
Oourt to have the mistake oorreoted and 
the deoree of 8 years before reduoed by 10 
biswansis. It became clear on the applica¬ 
tion to the High Court that there bad been 
a mistake, and the deoree was amended 
giving to Gulzari Lal 11 biswas, 7 bis¬ 
wansis, 2 kaohwansis It happened that 
Makbul Ahmad was the lacnbardar of the 
village and at a little later date than this, 
aooording to Makbul Ahmad he obtained 
formal possession of the share That was 
on the 21st of February 1910. By an 
order of the 25th of July '1910, the 
Assistant Collector of the Etah Distriot 
refused Makbul Ahmad’s application that 
the khewat entries should be altered so as 
to correspond with the deoree of the Court. 
The objeotions taken were that the 
biswansi shares were situated in another 
mahal and a questiou might also arise as 
to bow many biswansis the 10 biswansis 
of 1901 then represented That is, the 
applioAtion appeared to the Assistant 
Collector of the Etah Distriot to be some¬ 
thing more than formal, and he ordered 
that the matter should be first olearod up 
by a Civil Court. Now, the position in July 

1910 was that Makbul Ahmad obtained a 
corrected decree- He was also lambardar 
of tho village and from that date forward 
he appears to have himself taken the profits 
whioh were apportionable to this 10 bis¬ 
wansis share. Therefore in 1910 although 
the Assistant Oollootor had said that he 
should have the matter oleared up by the 
Civil Court, Makbul Ahmad did not oare 
to oommence proceedings, and he allowed 
the khewat entry to remain, and it con¬ 
tinued to remain in aooordanoe with the 
inoorreot deoree of 1901. In 1917 Gulzari 
Lal thought of another method and he, 


owing that the khewat entry was m 
oordaDce with the inoorreot deoree of 
01, applied for partition on the basis of 
at khewat entry. The loss said about 
e good faith of an application of that 
ad the baiter. There was naturally an 
jeotion raised in that matter and it was 
inted out that the khewat entry and the 
oree in the High Court differed, mas- 
ioh as the khewat entries were taken 
,m the original deoree in the High Court 
lioh bad been modified in 1909. The 
venue Oourt again said that this matter 
juld go to a Civil Oourt for deoision and 
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thereupon the objeotor was told that within 
three mooths he should institute a oase in 
the proper ooart and have this question 
determined. There was no difficulty about 
the determination of that question and the 
learned Additional Judge who tried this 
matter has given a decree in favour of the 
plaintiff, and has supplied the name of the 
mabal which if it had been supplied 20 
years ago would have saved a good deal of 
trouble. That decree however does Dot 
satisfy the defendant and he has now 
appealed to this Court and has taken the 
point that this aotion is barred by limita¬ 
tion, and ho says that as soon as be made 
an attaok upon the title of the respondent 
it was the respondent's duty within the 
time limited by statute to take aotion The 
respondent, however, by way of answer 
says that although an attaok was made on 
big title in 1910. nevertheless he was at 
that moment in possession of the rents and 
profits, and he had behind him the duly 
oorreoted deoree of the High Court, and 
with those two faota to support his title 
there was no need for him to embark on 
litigation. But in 1917, he says, the posi¬ 
tion became materially different, beoauee 
then there was by the partition suit an 
entirely disoonneoSed fresh attaok upon 
him, whiob was an attaok upon title so far 
as this 10 biswansis share went, and that 
unoonneoted fresh attaok did give him the 
right to bri D g this matter up for decision. 
We think that be is right about that, and 
by the partition suit be did get a fresh 
oause of aotion which could not be said to 
be in any way a oontinnation of the 
original oause of ao'ion, and that the two 
matters, that of 1910 and of 1917, are 
separate and distinob. That seems to ub to 
be the distinotion between tbis oase and 
tbe ease of Akbar Khan v. Turban <1). 
We had brought to our attention the 
case of Allah Jilai v Omrao Husain { 2). 
We are of opinion that the principle that 
should govern us in this oase is the one 
laid down in the oaso last mentioned. That 
being so, this is an appeal whioh has no 
merits in faot or in Uw. and is an appeal 
whioh must be dismissed with costs, 

Appeal dismissed, 


® 83, -‘ M- 
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Piggoti and Walsh, jj. 

Bhagwan Das and Co.—Petitioners — 
Appellants 

v. 

Chuttan Lal and another — Opposite 
Parties—Respondents. 

First Apeal No. 138 of 1920, deoided on 
21at January, 1921, from an order of tbe 
Dist. J. Saharanpur* 

(a) Provincial Insolvency Act (1980), 8, 64— 
M Creditor " meaning o/—Datf and transfer connect- 
ea parts of single transaction—Transferee is not 
" Creditor 

A new creditor, who only becomes a creditor ia 
reepeoi of tbe transaction which gives rise to the 
question ae to whether it was a fraudulent pre¬ 
ference, can be a creditor within B. 54, a9 for 
example, where a transaction ooneietB of two 
independent parte. (1) the consideration passing to 
the debtor, thereby creating a aebt from the 
debtor to the creditor, and (2) then the debtor 
independently and voluntarily makes a transfer 
in respect of tbe debt, Bat where the transaction 
whioh results in the transfer iu one transaction 
oomplete in itself, that view oannot apply. 
[P.49.C.1]. 

• (b) PreoinctaJ Insolvency Aot, 8 . 54—Inisn- 
lion nof to prefer but fooofain cash— No fraudulent 
preference exists, 

Where the real intention of the debtor is not 
to prefer any oreditor but to obtain oash whiob 
could not be obtained unless he transferred pro¬ 
perty, the transfer ia not fraudulent preference. 
Ex parte Bcdgkin . L.R, SO (E 0.) 746 ; New 
Stance and Garrard's Trustee v, Bunting (1897) 
2 Q.B.-19, and Sharp v. Jaokson (1899), A.C, 
419, Poll. [P. 43, Q. »,] 

(o) Provincial Insolvency Act (1980), S. 65- 
ZVaniaafions between debtor and third persons /or 
valuable consideration and toitAouf notice of any 
twotoencp petition are protected . 

B. 55 of the Aot proteots all transactions unless, 
they are in themselves acts of iuBolvenoy or fraud¬ 
ulent preferences, entered into with the insolvent 
by •hied persona for valuable consideration and 
t>ona file namely, bona fide in the sense that the 
person wah whom euoh transaction takes plaoe 
bad not, at tho time, notice of the presentation of 
any insolvency petition by the debtor (Difference 

[e!°«T 0 .^"f and lHdian law •a>P«a»n«d.) 

(d) Proolrieial Jnioloawflv Ae»;(19l0), St. 69 and 
i-Transaction, between insolcant and creditor- 

abiT V ‘LZ ftt f ‘ ha i <ran3aclio » « unobf,etion- 
ablt-EneouraQing other creditora to trk to upset 

Ihs fransac/fon it wndeairable, 

A0t h ' u i8 D0 ‘ dMir*ble to 

fl.iH • 1° °^ he[ OM,litor8 lo com. into the battle¬ 
field and endesvonr to upset transactions between 

BsoIwm’ 1 * 00 ®» #Un 8 «■««». whsa the 

Wifcal Qhand—tor Appellants. 

Sttrendra Nath Gupta-for Respondents. 
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Walsh, J.:—This is an appeal from an 
order of the Distriot Judge, sitting in 
insolvency, declaring invalid a transaction 
by which the insolvent transferred to one 
Bhagwan Das, a banker, his interest in a 
payment warrant dae to the insolvent from 
the Divisional Distributing Officer for the 
month of June, in respect of the transport 
servioes rendered by motor oars by the 
insolvent. The transaction has been 
declared invalid as a fraudulent preference 
under section 54 of the Provincial Insol¬ 
vency Act. The only point deoided by 
the Distriot Judge was whether a new 
oreditor, who only beoame a oreditor in 
respect of the transaction which gave rise 
to the question as to whether it was a 
fraudulent preference, can be a oreditor 
within the meaning of seotion 54. We 
agree with the District Judge that he could 
be a oreditor within the meaning of that 
section, as for example, where a transaction 
consists of two independent parts, firstly, 
the consideration passing to the debtor, 
thereby creating a debt from the debtor 
to the oreditor, and the second part where 
the debtor independently and voluntarily 
makes a transfer in respeot of the debt. 
We think, however, that it is not possible 
to take that view of the faots in this case, 
because our view ia that the transaction 
whioh resulted in this transfer was one 
complete transaction in itself; but the case 
raises other questions which are not con¬ 
sidered in the judgment under appeal and 
the real question before us is whether this 
transaction under the oiroumstanoes of 
the case was a fraudulent preference, 
or if not, whether it is protected by 
seotion 55 which proteots bona fide 
transactions with the debtor in spite 
of impending insolvency. It is quite 
clear that in the early part of the year in 
question, namely 1919, the insolvent 
Rodwell, who bad been carrying on this 
transport business under the Name of 
Smith Rodwell and Co., had got into serious 
difficulties. His debts were ultimately 
estimated at something like a lakh and some 
thousand rupees He came into contact with 
one Onuttau Lal, the present respondent, 
and a oreditor in the insolvency, who seeks 
to upset this transaction, and the result of 
that association was an agreement under 
which, in substanoe, Obuttan Lal became 
the proprietor of the business. The rele¬ 
vant faots relating to the arrangement 
between Chuttan Lal and the insolvents are 


set out in a very dear and able report by 
the reoeiver in the insolvency, dated the 
28th of February 1920, the result of whioh 
is that, according to the view of the Offioial 
Reoeiver, Chuttan Lal was independently 
running the transport business from 
about the end of May, 1919. Chuttan 
Lal and the insolvents have been 
elsewhere described as partners, bub 
we do not think it necessary to express any 
opinion as to the precise legal relationship 
oreated by the agreement between them, 
the relevantfaob for this purpose being that, 
whether Chuttan Lal was the sole proprietor 
as the Receiver seems to think, or the 
dominant partner, he allowed the business 
to be continued just as it was before, so 
that members of the general publio who 
were not acquainted with the domestic 
arrangements of the business, and who did 
business with the firm, would suppose that 
Rodwell was in fact the true owner. In 
other words, the result of the arrangement 
was that Chuttan Lal, although himself tho 
owner, held out Rodwell as being still 
the owner of the business and of the oars. 
The result was that though as between 
Chuttan Lal and Rodwell the earnings of 
the business in the month of June, whioh 
is the material month in this oase, belong¬ 
ed, as the Reoeiver properly reported, ta 
Chuttan Lal, the dooument under whioh 
Smith Rodwell and Co., were entitled to 
olaim payment from the Divisional Distri¬ 
buting Offioer was ia the name of Smith 
Rodwell alias Rodwell, so as to make him 
the legal owner thereof as regards the deb¬ 
tor and the person entitled to olaim pay¬ 
ment. Itis obvious that, armed with this 
warrant, Rodwell was in a position to make 
arrangements for his own benefit behind the 
baok of Chuttan Lal. Rodwell in fact 
petitioned to be made insolvent on the 1st 
of September and was adjudicated insolvent 
on the 22nd of November. He approached 
the present appellants, who describe them¬ 
selves as bankers (Bhagwau Das & Co. t 
Bankers of Debra Dun), and obtained in 
July at any rate the promise of a loan of 
Rs. 2,500 At that date the amount due 
from the Divisional Distributing Offioer to 
the business of Smith Rodwell & Co. for the 
month of June was Rs. 5.401 and a docu¬ 
ment was filled up and signed by the parties 
on the 22nd of July providing for a oash 
loan. It appears however from what took, 
place between the 22nd of July and the 24tb 
of July, on whioh date the cash was 
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aotually banded over to Rodwell, that 
Messrs Bhagwan Das 4 Co. were not pre¬ 
pared to make a loan to Rodwell at all 
□niess they oould obtain for themselves 
some security. Telegrams passed between 
the D. D. 0. and Rodwell, namely, a tele¬ 
gram from Rodwell on the 22nd Jaly, the 
date that Messrs. Bhagwan Das expressed 
their willingness to make the loan request¬ 
ing the D.D.O. to make payment to Bhag¬ 
wan Das, and a reply from the D.D.O. to 
Rodwell dated the 24th of July, the date of 
the actual cash advance, stating that there 
was no objection. Under these circumstan¬ 
ces the only possible inference to be drawn 
is that unless the Distributing Officer had 
consented to the seonrity whioh Rodwell 
was prepared tomake, namely, an assignment 
of the debt due under the payment warrant, 
to Bhagwan Das to secure the loan of 
Rs. 2,500 the loan would never have been 
made at all and Messrs, Bhagwan Das would 
never have become creditors. This is the 
transaction whioh is assailed by Chuttan 
Lai and whioh the learned Judge has held 
to be a fraudulent preference. It should be 
observed that the Offioial Receiver seems 
to have performed his duty in a proper 
way in investigating this matter, and he 
reported in favour of the transaction whioh 


appeared to him to be a bona fide on 
Now, the section provides that every tran 
for made by a person unable to pay bis deb 
who is adjudged insolvent within thr 
months after the transfer shall be deemi 
fraudulent and void if made by him '* with 
view to giving a creditor a prefereni 
over the other creditors The ordinal 
inference to be drawn from the transaotic 
whioh we have just reoited is fairly olea 
So far from intending to prefer Bhagws 
Das at the time that he mado this tranefi 
of payment warrant, the dominant moth 
or object whioh must have influenoi 
Mr. Rodwell was the desire to possess hin 
self of the oaeh which Bhagwan Das wi 
ready to advance, and inasmuch as it 
olear that Bhagwan Das & Co., would m 
have made the advance without the transf 
of the payment warrant, it is impossible l 
say that the objeot of Rodwell was to prefi 
them or to confer any benefit on them, hi 
rather to acquire the benefit for himself i 
the shape of cash. Having regard to tt 
importance of the courts of insolveno 
“IS* 11 ?. 8 411 8aoil transactions an 

satisfying themselves that they do not i 
fact offend against the insolvency law, w 


have taken the trouble to examine the 
history of this section whioh has been 
adopted from the English Law. The 
actual language of the seotion is taken 
verbatim from the English Bankruptcy 
Acts and has been unaltered since the year 
1869 down to the present date. The case 
before us is very like the case whioh was 
decided under the same section, Ex parte 
Hodgkin (1) where a similar transaction 
was held not to offend against the seotion. 
The leading case on the subject in England 
is reported in New, Prance and Garrard's 
Trustee v. Hunting <2), affirmed in the 
House of Lords under the name Sharp v. 
Jackson (3). In delivering judgment in 
the Court of Appeal in that case the Master 
of the Rolls used this language;—“The 
question is whether in faot he had the 
intention to prefer certain creditors. It 
has been argued that the debtor must be 
taken to have intended the natural conse¬ 
quences of bis act. I do not thick that is 
true for this purpose. I think one must 
find out what he really did intend. It 
appears to me obvious that he was nob 
aotuated by any feeling of bounty towards 
those in whose favour the deed was 
made, he was doing what he did for his 
own benefit." 

That diotum was approved by the Lord 
Chancellor in the House of Lords, and 
Lord Maonagbten used this expression in 
the oourse of bis judgment:—“ I doubt 
whether the debtor had any intention of 
preferring creditors. I think he only 
regarded himself. If he regarded the 
creditors at all it was only with a very 
secondary view." 

Those authorities oompel us to hold 
that this transaction oannot,be treated as 
having been a fraudulent preference under 
seotion 54. 

It is only neoessary to refer to one other 
point raised incidentally in the course of 
the argument. It was suggested at one 
time that inasmuch as this warrant for 
paymenb was the property of the insolvent, 
or at any rate under his disposition, it neces¬ 
sarily beoame the property of theReooiver; 
but it is olear that the appellants are with¬ 
in the protection of seotion 55 of the Aot.l 
which proteota all transactions, unless of I 


(1) 0875) SO B. 0. 746. 

(81 (1897) 9 Q,B. 19, 

(3) (U991A.O 419-80 L .T. 841- 
964-lfi UB. 418. 
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course they are in themselves acts of in¬ 
solvency or fraudulent preferences, entered 
into with the insolvent by third persons 
for valuable consideration and bona fide , 
namely, bona fide in the sense that the 
person with whom such transaction takes 
place had not, at the time, notice of the 
presentation of any insolvency petition by 
the debtor. That seotion differs very 
materially from the correlative seotion 
in the English Aot, and differs in 
favour of the person oontraoting with 
the insolvent, In England it is sufficient 
to avoid a transaction of this kind to show 
that Rodwell was known by the oreditor to 
have committed an aot of insolvency, wbioh 
he undoubtedly had, by transferring the 
whole of his assets to Chuttau Lai, but in 
India it has to be shown that there was 
notioe o: the aot of presentation of the peti¬ 
tion ; and inasmuoh as no petition was 
presented up to the 1st of September, some 
six weeks after the transaction 'assailed in 
this oase, no objection to the transaction 
would lie under that seotion. It is a pity, 
but it oannot be helped inasmuoh as it is 
provided by the Legislature, that a com¬ 
peting oreditor should be allowed to endea¬ 
vour to upset a transaction of this kind. 
This oase at any rate shows that the Insol¬ 
vency Oourts may, on the whole, well trust 
the Offioial Reoeiver when he has investi¬ 
gated the transaction. The Offioial Reoei¬ 
ver was quite satisfied that this was a bona 
fide transaction whiob oould not be upset. 
The learned Judge would have done well 
to have taken that view of the matter. It 
is not desirable to enoourage other credi¬ 
tors to come intotbebatfcle-field a ad endea¬ 
vour to upset transactions between an 
insolventand oompetingoreditor, when the 
Reoeiver is the person who is really em¬ 
powered by law to investigate the matter 
and is satisfied that there is no ground 
for objection. 

Tbo appeal must be allowed and the 
appellants are entitled to a declaration that 
the transfer of the payment warrant of June 
1919 is a good seourity for the amount of 
the loan, and interest thereon, made by 
them on the 24th of July to the insolvent- 
The respondents must pay the oosts of this 
appeal and in the oourt below. 

Appeal decreed. 
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PlGGOTT AND WALSH, JJ. 

Reoti Ram —Decree-holder-Appellant. 

v. 

Sita Ram —Judgment-debtor- Respondent. 

Execution Seoond Appeal No. 1205 of 
1919, deoided on 17th November, 1920, 
from a decree of the Dist. J., Farrukhabad. 

Limitation Act, 8. 4 — Decree fixing period for 
payment—Period expiring on holiday—Money 
deposited on reopening day is payment within time. 

Where on the last day for payment of any sum 
of money under a deoree which fires a oertain 
period thereof, the Oourt is olosed, the payment 
made on she reopening day of the Oourt is valid. 

Kailas Nath Katju—ior Appellant. 

S. M. Sulaiman —for Respondent. 

Facts :—A deoree in a suit for settle¬ 
ment of aooounts direoted the defendant to 
pay within 30 days a sum to the plaintiff, 
and provided that if the money was not so 
paid within that period the plaintiff was to 
get a deoree for a larger sum. The Oourt 
was olosed on the last day of payment 
owing to a holiday and therefore the de¬ 
posit was made the next day. Tho first 
Court deoided that the deposit was be>ond 
time. It was held by the lower appellate 
Court that inasmuch as the Court was 
olosed on the last day of the period the 
deposit in question was within time. The 
plaintiff appealed to the High Court. 

Piggott, J :—In our opinion there is 
authority of this oourt in the case of Dabi 
Din Rai v. Muhammad Ali (1', which 
justified the learned Judge in the oourt 
below in holding that the condition had 
been oomplied wibh. The case of Shooshee 
Bhusan Rudro v. Gobind Chunder Roy (2 1 , 
and the case of Sambasiva Chari v. Rama- 
sami Redds (3-, bear out this view. The 
argument on behalf of the appellant seeks 
to oonfine the judgment-debtor, in one 
alternative, to only 29 days to pay the 
money. The appeal is dismissed with 
costs. 

Appeal dismissed. 


(1) (1881) 8 All. 860-1881 A.W.N. 100. 
(9) (1890) 18 Gal. 931. 

(8) (1698) 99 Mad. 179. 
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Todball and Rafiq, jj. 

(Bohra) Bhupal— Plaintiff-Appellant 

v. 

Kundan Lal— Defendant-Respondent. 

Seoond Appeal No. 488 of 1918, decided 
on 11th January 1921, from a deoree of 
the Diet. J., Agra. 

• Civil P. C.. 8. 64— Explanation—Property 
attached by d—B applying for rateable distribution 
—8ale under A’j attlchment sit asidt—Property 
mortgaged subsequently—B attaching the property 
subsequently—Purchaser at sola under B’s at¬ 
tachment is bound by the mortgage, 

Two pereona A and B had each a decree against 
the same judgment-debtor, A attached certain 
property and B applied hr rateable distribution, 
The property was sold in ezecntion nnder A'a 
deoree but the sale was set aside. Then the judg¬ 
ment debtor mortgaged the property. Subsequently 
the property was attached and aold in ezeoution o 1 
B’e deoree, 

Held that the decree-holder B who had applied 
(or rateable distribution was not entitled to 
attaok the mortgage and that as the anation-pnr- 
ohaser’s rights oonld not be referred to the prior 
attachment bnt only to the later one whioh was 
eubseqnent to the mortgage, the mortgage was 
binding on him. 44 Oal. 662 (P. 0.) and 41 Mad. 
266 (P. B.), Poll. 

Peary Lal Banerji —for Appellant. 

Sital Prasad Ghosh —for Respondent. 

Tudball, J.:—This is a plaintiff’s appeal 
arising ont of a suit for sale based npon 
two mortgage deeds of the 26th of May 
1913 and the 6th of Deoember 1913, exe- 
oatod by the defendants Gaari Shankar 
and Beni Prasad for Rs. 600 and Rs. 300, 
respeobively. The property mortgaged 
consisted of two houses. The court of 
first instance dismissed the olaim on the 
basis of the mortgage of the 6th of Deoem¬ 
ber 1913, and deoreed the olaim on the 
basis of the mortgage of the 26th of May 
1913. The defendant alone appealed and 
on appeal the lower appellate Court dis¬ 
missed the olaim also on the basis of the 
deed of the 26th of May 1913, The plaint- 
tiff has oome here in seoond appeal and the 
contention is that tha daoiaion on the point 
of law raised in the oourt below by that 
oourt is inoorreot and that, on a true inter¬ 
pretation of the law, the olaim under the 
bond of 26th of May 1913 should have been 
deoreed and the lower appellate Oourt ought 
to have dismissed the appeal in respeot 
thereto. We aw conoerned only with the 
Mortgage of the 26th of May 1913. Gaujci 
ohankar-and Beni Prasad were judgment- 


debtors under two deorees. One was 
obtained against them by Koka Mai, who 
applied for exeontion and in execution 
attaohed the two houses on the 9th of 
June 1912. Lala Mai was another deoree- 
holler againet them, who apparently also 
applied for execution of his deoree, and the 
property having been already attaohed in 
Eoka Mai’s deoree, be applied for a rateable 
distribution on the 12th of February 1913. 
Koka Mai proceeded with his execution 
and the property wa9 put up for sale and 
sold on the 25th of Maroh 1913. On the 
2nd of April 1913 the judgment-debtors 
and Koka Mai made an application to the 
oourb stating that the decree of Koka Mai 
bad been satisfied out of oourt and asking 
that the sale be set aside as the deoree had 
been satisfied. On the 26th of April 1913, 
the oourt refused to set aside the sale on 
this ground, being -apparently of opinion 
that these two persons were oombining to 
defeat the olaim of Lala Mai, However, it 
appears that the auotion-purobaser having 
deposited his one-fourth at the date of sale 
failed to deposit the remaining three fourths 
of thepurohase money, aDd on the 24th of 
May 1913 the court set aside the sale for 
this reason. Then comes the mortgage of 
tbo 26th of May 1913, whioh is the basis 
of the present olaim. On the 20th of June 
1913, Lala Mai applied for aDd obtained 
attachment of the property in execution 
of his own deoree. On the 24th of June 
1913, he applied to the oourt whioh was 
exeouting the deoree of Koka Mai and asked 
that rateable distribution should be allowed 
to him in this way that Koka Mai be 
direoted to bring into oourt the money that 
he had received from the judgment-debtors 
in satisfaction of his deoree and that oub of 
it he (Lala Mai) should reoeive his fair 
share. This application of his was dis¬ 
allowed on the 6bh of July 1913. The 
execution of Lala Mai’s deoree proceeded. 
The property was put up to auotion and 
was purchased by one Piare Lal, who in his 
turn sold it to Kundan on the 12bh of 
Deoember 1914. Kundan is the present 
respondent before us. On behalf of tha 
defendant it was urged in the court 
below that the private transfer of the 26bh 
of May 1913 was void as against him 
beoause Lala Mai bad applied for a rateable 
distribution prior to the 26th of May 1913, 
and the plea is based upon the wording of 
ation to Section 64of the Code 
of Uml Procedure. The learned Diatriob 
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Judge has expressed his opiDioD in the 
following language.—“The property in my 
opinion remained under attachment until 
the order of the 5th of July 1913, and in 
view of the Explanation attaohed to 
Seotion 64 of the Civil Procedure Code, 
Lala Mai’s olaim for rateable distribution 
was undoubtedly enforceable under that 
attachment, and the sale deed of the 26th 
of May 1913 is therefore void as against 
the defendant appellant.” 

We are referred on behalf of the plaintiff 
respondent to the Privy Council ruling in 
Mina Kumari Bibiv.Bijoy Singh Dudhuiia, 
(1) but that ruling is under the old Civil 
Procedure Code and it is argued 
that it is not applicable to the 
present oase. The question is one whioh 
was considered by a Full Benoh of the 
Madras High Court in Annamalai Chettiar 
v. Palamalai Pillai, (2) and in that oase 
the decision of their Lordships of the Privy 
Oounoil was considered and it was dearly 
held that the Explanation attaohed to 
Seotion 64 had not materially advanoed 
the benefits of execution creditors who bad 
applied for rateable distribution. The 
deoision of their Lordships of the Privy 
Counoil is also quite clear on the point. If 
we apply the ratio decidendi of that judg¬ 
ment to the faots of the present oase it is 
quite dear that the right of Kundan is a 
right whioh is enforceable not under the 
attachment of the 9th of June 1912, but 
under the attachment by Lala Mai of the 
20th of June 1913. His rights oannot be 
referred in any way to the prior attach¬ 
ment but only to the subsequent attach¬ 
ment, whioh was also subsequent to the 
mortgage of the 26th of May 1913. We do 
not think it necessary to add anything to 
the very oogent reasons to be found in the 
Fall Benoh deoision of the Madras High 
Court. We fully agree with that deoision, 
and in our opinion the deoision of the court 
below was inoorreot. The result is that 
we allow this appeal, set aside the deoree 
of the oourt below and restore that of the 
Court of first instanoe. The plaintiff will 
have his oosts in this Court and in the 
lower appellate Court as against the defen¬ 
dant respondent, 

Appeal decreed. 


(1) (1917) 44 Cal. 663-40 I. 0.343 = 44 I, A. 173 

(9) (19*18) 41 Mod 366-88 M.L.J. 707-1917 
M.W.N, 883 = 43 1,0. 689 = 7 L.W. 998 
(F.B.) 
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Rafiq and Piggott, jj. 

Faiyaz Ali —Defendant-Appellant 

v. 

Rekab Das and others —Plaintiffs-R98- 
pondents. 

Seoond Appeal No. 270 of 1918, deoided 
on 11th December, 1920, from a deoree of 
the Addl. Sub-J., Meerut. 

Custom—Landlord and Tenant—Ryot transfer- 
ring right of residents in his house—Custom is not 
had. 

A caetom by whioh a ryot in a village can 
transfer bis bonse with the right ol residenoe is 
not bad and is not snoh as not to bs reoognised 
by law and given efleot to. 

Where in Bnpport ol snoh a ouatom a number 
ol sale deeds are prodnoed, it is lor the opposite 
party to show that they did Dot prove the enstom. 

S. A. Haidar —for Appellant. 

S. M. Sulaiman and Surendra Nath Sen 
—for Respondents. 

Rafiq, J.: —It appears that Saiyid Faiyaz 
Ali is the zamindar of the village of Tissa 
in whioh one Badlu lives as a ryot in one 
of the houses in the abadi. Badlu made a 
gift of the house in favour of his daughter- 
in-law Musammat Mango by a registered 
deed in the year 1883. Mango in her turn 
exeouted two Bale deeds in favour of 
Rekhab Das in 1911 and 1916 in respeotof 
the said house. The two deeds refer to 
different portions of the house and the 
two deeds taken together dispose of the 
entire house to Rekhab Das. The bouse of 
Rekhab Das adjoins the house that he has 
purchased from Musammat Mango. After 
his parohase he opened doors leading into 
the new house and in faot incorporated the 
new house into the old bouse. Rekhab 
Das brought the suit out of whioh this 
appeal has arisen on the 4th of Deoember 
1916 in the Court of the Munsif of 
Muzaffarnagar for the reoovery of posses¬ 
sion of the site of the house, together 
with damages, on the allegation that 
soon after the execution of the seoond 
sale deed in his favour the zemindar Saiyid 
Faiyaz Ali pulled down the house 
whioh the plaintiff had purchased from 
Mango, removed the materials of the house 
and built up a wall. The olaim was 
resisted on the ground, among others, that 
Mango had left the house in question 
whioh had fallen down and the site had 
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esohaated to the zemindar; that the latter 
had entered into possession peacefully, 
and that the allegation as regards forcible 
dispossession of the plaintiff was wrong. 
Under the common :law of the land the 
zemindar was entitled to recover possession 
of the site. The boose had beeD abandoned 
and had fallen into rains. Daring the 
pleadings it was urged on behalf of the 
plaintiff that under a onstom obtaining 
in the village a ryot coaid transfer his 
house with right of residence. Both 
parties gave evidence in the oase but, 
strange to say, none of them filed a oopy 
of the wajib-ul-arz. The Court of First 
Instance after considering the evidenoe for 
both sides o&me to the conclusion that 
a ryot of the village of Tissa oould transfer 
his house with the right of residence with* 
out let or hindrance from the zemindar. 
It also found that the zemindar had 
forcibly dispossessed the plaintiff and that 
the latter had inourred damages to the 
extent of Rs. 234. On appeal the learned 
Subordinate Judge modified the deoree of 
the first Courb by holding that the plaintiff 
by his sale deeds only acquired the right 
of residence and had acquired no propriet¬ 
ary right in the site. The amount of 


damages was also reduced to Rs. 10( 
The zemindar has oome up in seoon' 
appeal to this Court. He contends tha 
on the findings arrived at by the Lowe 
Appellate Court the olaim of the plaintii 
should have been dismissed. One of th 
sentences relied upon by the appellan 
from the judgment of the Lower Appellat 
Court is as follows:—“I have no doub 
that Mango made over the house to th 
defendant." 

It is contended that if the learned Sub 
ordinate Judge bad no doubt that Mang 
had made over the house to the defen danl 
in other words, that the Zemindar ha< 
entered into possession peaoeably, the oas 
of the plaintiff, as stated in the plaint am 
the pleadings, is obviously false and mus 

M , thr , oug . h ,'.. W ? thiDk »b.t the won 

defendant in the judgment of the lowe 
appellate Court is a mere slip of the pen 
The preceding sentences show that oonolu 
sively. The preceding sentences are a 
follows: In the present case the plaintif 
has not left the bouse bub has been turnei 
OW of 16 . I aooepb the evidenoe on th 
point*. I have no donbt that Mango mad< 

»iSSPi ft th « defendant." Th 
word defendant 1 obviously, is a slip o 


the pen, otherwise the meaning of the 
three sentences would be quite unintelligi¬ 
ble. 

The other portion of the judgment which 
is attacked relates to the transfers evidenced 
by certain deeds and other dooumeDts. It 
appears that for tbe plaintiff 23 sale-deeds 
ranging from 1867 to 1912 were filed, as 
also five sale certificates from 1882 to 1909. 
Tbe learned Subordinate Judge says about 
these documents that tbe plaintiff has not 
shown whether the said transfers were by 
or to the zemindars, or with or against the 
oonsent of the zemindars. It is contended 


that on the view taken by the learned 
Subordinate Judge of the said sale-deed 9 
and sale oertifioates they should not be 
considered to have any evidential value in 
tbe oase. Therefore tbe finding of tbe 
learned Subordinate Judge that there is a 
custom in the village of Tissa under which 
a tenant or a ryot oan transfer his right of 
residence in the house is unsupported by any 
evidence on the reoord, or at least there is 
no sufficient evidenoe in support of it. We 
think that in addition to the Bale deeds 
and sale oertifioates there is another pieoe 
of evidenoe wbioh is very important. That 
is a judgment between the ancestors of the 


parties in a oase deoided on the 17th of 
May, 1897, whioh distinobly raised the issue 
of custom now under consideration. We 
think that it was for the defendant zemin¬ 
dar to explain away the 23 sale-deeds and 
the:5 sale oertifioates. They showed on 
tbe faoe of them that there had been trans¬ 
fers of the houses of the ryots in the vil« 
lage. It was for the defendant zemindar 
to show under what oircnmstanoes those 
transfers were made and that they were 
suoh as in no way proved the custom now 
set up. The sale deede and the sale certi¬ 
ficates in question have some evidential 
value, in support of the oase for the plaint¬ 
iff. By far the most important evidenoe 
is really the judgment of the 17th of Mav 
1997 • L We fchin k that that judgment taken 
with the other evidenoe in the oase is 
sufficient and proveB tbe onstom set up on 
behalf of the plaintiff. The next contention 
for the defendant appellant is that the 
ouatom advanoad on behalf of the plaintiff to 
a badoustom inaamuoh as it derogates from 
the common law of the land. In support of 
this argument oertain observations from 
some of the learned Judges of this Court in 

dir^i J55? been re,8rwd *o. No 
direol authority has beau olted in support 
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of the view that a custom of the nature 
that is set up in this oase on behalf of the 
plaintiff is snob as should not be reoognised 
by law and should not be given effeot to. 
The last argument for the appellant is that 
as the findings of the Lower Appellate 
Court are not quite clear, especially with 
regard to the possession of the bouse in 
suit, a fresh issue ought to be framed and 
remanded for trial. We have given the 
argument due consideration and we feel 
ourselves unable to accept it. We think 
that the judgment of the Lower Court on 
the point of possession is sufficiently dear 
and definite. The appeal therefore fails 
and is dismissed with oosts. As to the 
oross objections tiiere is no force in them 
and we dismiss them with oo3ts. 

Appeal dismissed. 

*A.IK. 1921 Allahabad 48. 

Ryvbs and Gokuij Prasad, jj. 

Bam Sural Misra and others —Plaintiffs- 
Appellants 

v. 

Gur Prasad and another —Dafendants- 
Respondents. 

Seoond Appeal No. 1101 of 1917, deoided 
on 10th February, 1921, against a decree 
of the Disb. J., Ghazipur. 

• Transfer of Property Act, S. 68 (c)— Usufruc¬ 
tuary mortgage—Bale to mortgagee—No novation 
of contract— Pre emption—Mortgagee deprived 0 / 
possession can recover the money. 

Dispossession by another person holding a belter 
title than the mortgagors oomea under 8. 68, 
ol. (e). 

A sale o( the proparty was eflectod in favour of 
the nsufruotuary mortgagee. This sale was 
pre empted and the mortgagee was deprived of 
his possession of the property. 

Held, that the case was not one of novation of 
oontraot and notwithstanding the sale, the mort¬ 
gage revived and aa the mortgagee could no longer 
get book possession, he oould reoover the mortgage 
money. 

M. L. Agarwala, Surendra Nath Sen 
and Uma Shankar Bajpai—ior Appellants. 

Kamla Kant Varmi —for Respondents. 

Gokul Prasad, J.:—The oircumstanoes 
whioh have given rise to the present appeal 
are as follows:—lb appears that on the 
6th of Deoember, 1906, Gur Prasad Rai, 
defendant No. 1, made a mortgage of 
oertain specified sir plots in favour of the 


predeoessors-in-title of the plaintiffs for 
Rs. 799-15. On the same day he mort¬ 
gaged another plot to the same persons for 
R 3 . 99-15. Both theso documents were to 
oarry interest at 2 per cent per mensem if 
possession was not delivered thereunder. 
Defendant No. 2 is the son of defendant 
No. 1 On the 16th of June, 1914, defend¬ 
ants Nos. 1 and 2 executed a sale-deed of 
the mortgaged plots in favour of the plaint¬ 
iffs and on the same day they exeouted a 
perpetual lease of those plots in favour of 
oertain persons benami for the plaintiffs. 
It appears that defendants Nos. 3 to 5 
brought a suit for pre-emption and obtained 
a deoree for possession of the plots men¬ 
tioned above and' also got a declaration 
that the perpetual lease was bad On the 
30bbof August, 1915, they dispossessed the 
plaintiffs from the properties which were 
the subjeot of the pre emption deoree and 
the plaintiffs now say that baoause of the 
pre emption deoroo the defoudants did Dob 
beoome entitled to actual possession of the 
properties but they had acquired only the 
proprietary rights in those plots, and they 
therefore olaimed first that the possession 
of the properties in dispute be restored to 
them as mortgagees and they might be 
allowed Rs. 216 by way of damages for the 
period of their dispossession, In the 
alternative they olaimed a deoree for the 
mortgage money. The defenoe of defend¬ 
ants Nos. 3 to 5, the pre-emptors, was that 
the suit was barred by sections 47 and 11 
of the Cede of Civil Procedure. They 
further pleaded that the mortgages of 1906 
bad oeased to exist beoauso there was a 
novation of oontraot in 1914. The first 
oourt gave the plaintiffs a simplo money 
decree for the mortgage money against the 
defendants Nos. 1 and 2, and dismissed 
the olaim against defendants Nos. 3 to 5. 
The learned Judge of the court below has 
come to the conclusion that the olaim 
against defendants Nos, 3 to 5 was barred 
by seotions 47 and 11 of the Code of Civil 
Procedure and that the plaintiffs were not 
entitled to a deoree even against defendants 
Nos. 1 and 2 beoause their mortgages had 
oeased to exist and beoause they had 
merged in the sale deed whioh was pre¬ 
empted by defendants Nos. 3 to 5. He 
also held that the plaintiffs had no oause 
of aotion. The result was thab he dismiss; 
ed the olaim »» toto. The plaintiffs come 
here in seoond appeal. It has been contend¬ 
ed on their behalf that there has been no 
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merger inasmuoh as the perpetual lease 
which is said to have had the effeot of 
satisfying the mortgages has been found to 
be invalid and therefore the mortgages 
remain intaot. It was also contended on 
their behalf that they bad a oaueeof action 
beoause they bad been dispossessed of the 
mortgaged properties. The case came on 
before us for hearing on the 1st of Jane 
1920, and we referred the following issue 
to the court below for disposal:—" Did 
defendants Nos. 1 and 2 give possession 
aotual or oonetruotive to the appellants 
under the usufruotuary mortgages of the 
6 th Deoember 1906, and if so, when?” 


them, see Kiamuddin v. Raj jo (2). The 
preeent appeal is oonfined to the plaintiff's 
claim for money against tbe defendants 
Nos. 1 and 2 and we think that having 
regard to the fact that they bave been 
deprived of their mortgage seourity they 
are entitled to reoover the money from the 
mortgagors-respondents. The result is that 
we set aside tbe decree of the oourt below 
and restore that of tbe oourt of first instance 
with costs in all courts. 

Appial decreed . 

(3) (1888) 11 All. 13-18B8 A.W.N, 380. 


The finding whioh has been returned by 
tbe lower oourt is that the mortgagors were 
not in possession of the properties in 
dispute at the date of tbe mortgages inas¬ 
much as the properties were in possession 
of prior mortgagees, but that some time 
before 1315 Fasli the plaintiffs redeemed 
the earlier mortgage and bave since then 
been in possession partly through their 
sub-tenants. The result of this finding is 
that after taking the mortgages tbe plain- 
tiffs-mortgagees got possession of the 
mortgaged properties by virtue of the same. 
That they have been aotually dispossessed 
admits of no doubt. We agree with the 
view taken by a Benoh of this Oourt in the 
oase of Nakchedi Ram v. Ram Chariter (1), 
that dispossession by another person 
holding a better title than the mortgagors 
aomes under the provisions of seotion 68, 
olause (o) of the Trausfer of Property Aot! 
The plaintiffs would therefore be entitled 
to the mortgage money. It is not alleged 
that the mortgage money has been paid or 
that the mortgages have been redeemed in 
any other way nor is it stated that the 
mortgagors gave any other property to the 
mortgagees in substitution for the mort¬ 
gaged properties. We oannot see any 
principle of law under whioh the mort- 
gagors oan say that the mortgages have 
bean wiped off. We are distinctly of 
opinion that this is not a oase of novation 
of contract. _ The mortgagees could not get 
haok possession of the properties beoause 

? 8 jT e W hei I ^ 70Ut hM hQ0n 

Ih fl b «nW “ h ?A be aa,e t0 them has been 
Sin b 6 f ° j° * ? Borafl ,or pre-emption in 
221*. of , defendants Nos. 3 to 6, Th 0 

thaS 6he morfc ** 00 wive and the 
Plaintiffs are entitled to fall back upon 

" (1) * WflT) 19 A* 1 ’ W1-189T A.W.N. 14. 

1831 A/7 
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Walsh and Ryvks. jj. 

Hari Ram —Applicant-Appellant 

v. 

The Commercial Bank, Limited- 
Opposite Party-Respondent. 

First Appeal No. 151 of 1920. decided 
on 28th February, 1921, from an order of 
the Diet. J., Azamgarb. 

Company—Ituolvincy— Directors paying up call 
money in pursuance of resolutions passed by 
thtmtilvis- Company going into liquidation— 
Payments can be treated as being towards capital. 
Where the direotore, knowing the Company to 

Sa.aad hv th.mV* in P Dm,ano8 » resolution 

dn« f^ 7 il h I ea: ,he ani0Dn ‘ call money 
due from them and some time alter ibis, theOom- 

? a °* H CeS nt0 1, ^ aidatioD * the payments oan be 
l^adVaSe.^ 

oTS’.StkT % u eM) (1B78> 

Janki Prasad—tor Appellant. 

W Wallach and Peary Lai Banerji- 
for Respondent. 

®P peaI arises out of 
the liquidatmn of the Commercial Bank of 
India, Limited. Hari Ram, the appellant. 

tha Liquida- 

on hi da l 0d th6 ^ 6th of A P»l 1918, calling 
on him to pay Rg. 500, representing the un 

arnHnaM a * >l / a prom ' Be<i b y b «m on his 

apphoation for shares but not paid up. Hari 
Ram objeoted and asked to havn hin 

the ground that he bad already paid no 
S" ““““S on the 38th 0 [ Fabra.r j 19H 

thhobSn n W °‘ Judg0 OT6r, “' 8a 

Ho to have triad 

matter in a somewhat summary wav 

9 0,t8Q fche fi »Be in bbese liquidation 
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proceedings. Hari Ram went; into the 
witness box and swore that he had paid the 
amount, and in proof the day-book of the 
Bank was produced which showed that on 
the 28th of February 1914 Hari Ram did 
pay in R3. 500 to the oapital aocount of the 
Company. 

Tae learned Distriot Judge tested the 
statement by examining Hari Ram as to 
oertain debit entries made on that date and 
subsequently, and because be was not satis¬ 
fied with Hari Ram's reoolleotion about 
them ha came to the conclusion that prob¬ 
ably these entries both to debit and credit 
were all made while the books were in the 
possession of the appellant, and in faot 
were forgeries and that he had paid 
nothing. 

The Commercial Bank of India, Limited, 
was incorporated in February 1913. Hari 
Ram was one of the original Diraotors but, 
from the very beginning, the whole work of 
the Bank was left in the hands of one 
Kampta Prasad who was the Manager. 
The Directors did nothing until the 21st 
of February 1914 when Kampta Prasad 
ran away. Hari Ram and a brother Direc¬ 
tor then went and examined the books of 
the Bank and found that the amount of 
oash in hand amounted to Rs. 1 4 only. 
Neither of them had paid up any of the 
rupees 500 whioh was due from them, and 
on the 28th of February both of them paid 
up Rs. 500 eaoh, to the oapital aooount, 
and with the money so received proceeded 
to oarry on the Bank. They succeeded in 
oarrying on until the 19th of May 1914 
when the oompany went into voluntary 
liquidation. The day-book, admirably kept- 
up, shows that for months previously, the 
oash in hand was only a few rupees. We 
examined Hari Ram in Court. (Then 
the judgment disoussed the evidenoe 
of Hari Ram and held it proved that 
Hari Ram did pay into the oapital aooounb 
of the Oompany on the 28th of Febru¬ 
ary 1914 the sum of Rs. 500). There 
remains the question as to how that 
payment should be treated under thecir- 
oumstanoes. Should it be treated as a loan 
to the Oompany, in whioh case of oourse 
Hari Ram oould only recover as a oreditor, 
or should it be treated as a payment towards 
the oapital of the Company ? Hari Ram 
swore on oath that before that payment 
Tvas made he and the other Direotor, Bbag- 
wan Dae, passed a resolution duly re¬ 
corded in the minutes of the Direc¬ 


tors, oalling upon them to pay up 
their oalls. That book of Minutes was 
banded over to Pandit Cbandarohur Pande, 
the then L : quidator, on the 23rd of May 
1914. His receipt of it is on the record 
(Ex. D), Pandit Chandarohur Pande is 
dead and the present Liquidator says that 
that particular book is not now in his 
possession and that he does not know 
where it is. Under these oircumstances 
we have no hesitation in believing Hari 
Ram on this point especially as his other 
statements have all been proved to be true. 
It 869ms bo us that it would be hard, after 
a delay of 6 years nearly, to order Hari 
Ram to repay his Rs. 500 as un-oalled 
oapital, unless we were foroed by a clear 
rule of law on the subjeot. There is no 
oase, so far as we are aware of, in India on 
the point, but the case of In re Wincham 
Ship Building Boiler and Salt Go. ( Poole's 
case) (l) is authority for bolding that under 
similar oiroumstanoes suoh a paymeub by 
Directors, although they knew that the 
Oompany was insolvent, may be treated as 
a payment towards oapital. As a matter 
of faot it was so intended in this oase and 
was so troated. The Directors after all are 
trustees for the Oompany, that is, the share 
holders, and not for the creditors. In our 
opinion this appeal must suooeed. We feb 
aside the order of the Distriot Judge and 
order that the name of Hari Rim be 
removed from the list of oontributories, 
with oosts. 

Order set aside. 


(1) (19781 9 Oh. D. 321 = 25 W.R. 813 = 33 L.T. 
659. 
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Walsh and Lindsay, jj. 


Bam Piari and another —Defendants- 
Appellants 

v. 

Krishna Piari— Plaintiff-Respondent. 


Seoond Appeal No. 235 of 1919, deoided 
on 14bh Aoril, 1921, from a decree of the 
Disb. J., Farrukbabad. 


Detd — Construction — Conveyance to 2 or 8 
without specifying shares creates tenancy tn 

common, 

A oonveyanoe to two or mota pstsons without 
words specifying their ehares does not constitute a 
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joint tenanoy but constitutes a tenanoy in 
-commoQ, [E\ 51, C. l.]« 

Kuila.% Nath Katju— for Appellants. 

Narai)i Prasid Astham and Girdhirilal 
Agarioifo—for BaspoodenG. 

Walsh, J.:—I am of opinion that this 
appeal mast be allowed and the judgment 
of the first Coart restored. The plaintiff 
has failed to make out a title. The only 
ground on which the lower appellate CourG 
has reversed the deoreeofthe firsb Court is 
contained in the view which it- has taken 


the Court below has in my opinion wrongly 
held that the will executed by Ganesh Rai 
in the year 1969, by whiob he lefb one- 
third share of bis property to his daughter’s 
sons Raghubar Dayal and Bishun Dayal, 
oreated a joint tenanoy between them. The 
learned Judge relied on a deoision of this 
Court which has been referred to by my 
learned oolleague. That raling has been 
dissented from in subsequent rulings of 
this Court. I may also meubicn thab the 
principle laid down in the oa38 relied upon 
by the learned Judge is against the ruling 
of their Lordships of the Privy Counoil in 


I that a conveyance to two or more persons 
without words specifying their shares 
constitutes a joint tenanoy. One can 
understand the learned Judge, if the more 
recent oases were not brought to his notioe, 
falling into that fallacy badause it is con¬ 
tained in a two Judge deoision of this Court, 
•reported in I.L.R. 28 All. 38. Bub that 
oase when studied appears to be merely a 
repetition of a highly teohnioal rule of the 
interpretation which was plaoed upon lan¬ 
guage in an English conveyance at common 
law. There is no such thing as a teohnioal 
■art or system of oonveyanoing in Iadia and, 
as has been pointed out in many oases in 
India and in the Privy Council to whioh it 
is nob ueoessary to refer, the application of 
that technical rule is inappropriate in India, 
and moreover the statement of the rule, in 
my opinion in I.L.R. 28 Allahabad is only 
a half trath. If it were neoessary, it would 
be easy to show that in English law as it 
is to day and has been for many years, the 
rule is more honoured in the breach than 
in the observance, beoausa equity hasalways 
strongly leant against it and baa seized 
upon any inoident to raise the presumption 
against a joint tenanoy and in favour of a 
tenanoy in common, by reason of the dis¬ 
favour with whioh it has regarded the rule 
of survivorship. And oommon law and 
equity having now for many years in 
■England been fused, the rule is not, in my 
view, oorreotly stated in 28 Allahabad. I 
prefer the decision of this Oourb in Kuhori 
Oubam v. M undr a Dublin (1) whioh must 
be taken to represent bhe law in this 
ftovmoe a nd in India, rather than the 
a obum u» 28 Allahabad. I am iu favour 
-of allowing the appeal. 

a ?.’ 1 agree 611(16 the a PPMl 

should be allowed. The learned Judge of 

<D (1911) 83 All, 666*10 I.O, 665*6 AX.J, ?6T, 


jogestuar Diaratn veo v. tiam Uhandra Dutt 
(2J. I might also add that the law has 
been well expounded in the deoision of the 
Bombay Court, Gordhanias Soondardas v. 
Bai Bamcoover (3). 

On the finding therefore that the 
tenancy oreated by this will was a tenanoy 
in oommon, the plaintiff is oub of Court as 
regards one half of the property. As regards 
the other half the question remains as to 
whether it was disposed of by Raghubar 
Dayal, one of the tenants in oommon, by 
a will whioh he exoouted in the year 1907. 
Both the oourts below have found that the 
dooumenb propounded as a will is a genuine 
document and it is not to be denied thab on 
the language used in that dooument the pro¬ 
perty was deolared to be devoted to obarita- 
ble purposes. I am satisfied that the 
share whioh was vested in Raghubar 
Dayal under the will exeouted by his 
maternal grandfather has been effectively 
disposed of and that there was nothing left 
for the plaintiff. I might add that the 
learned Judge seems to have been under 
a misapprehension of the law regarding 
conditions in restraint of alienation. It 
seems that under the will of 1869 exeouted 
by Gineah R»i the devisees were to have 
oo power of bransfer. The only result of 
that was that they took a full title in the 
property and the condition against aliena- 
inbe™ 9 . Vo ‘ d ’ Bi ehubar Dayal had a full 

h K th ° pro J p0rty whioh WAS •el 6 to 
him by his grandfather’s will. I agree 
therefore that the appeal should be allow- 
ed. that the deoree of the Court below 

oourt d of a fi d ‘ 9 f Ol?are0d aDd the daorea 0{ th e 
2"? . of , ficab stance restored, and that 

her* tn?1 aD i 8 8 n Uld haVfl tbeir °°Bts both 
hero aud in t he Oour ts below 

<a ’ "7Z ^ 

18) 1901) 96 Bom, 419-3 Bom, L.R, 867 . 
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By the Court.—The appeal is allowed, 
the deoree of the lower appellate Coart is 
set aside and that of the Court of first 
instance restored with costs in all Coarts. 

Appeal decreed. 


A I E. 1821 Allahabad 52 (1). 
Ryves, j. 


Ram Ghulam and another —Plaintiffs- 
Appellants 

v. 

Mt. Menda— Defendant-Respondent. 

Second Appeal No. 1100 of 1917, deoided 
on 7th January, 1921,from a deoree of the 
Diet. J., Cawnpur. 

Rigistrotkn Act, S. 77- Genuineness of the 
deed only has to be considered. 

In a suit (or the compulsory registration of a 
deed, all that the Oivil Court has to consider is 
the genuineness and not the validity of the deed. 
[P. 62, C. 1.], 

Peary Lai Baverji —lor Appellants. 

A . N. Sanyal —for Respondent. 

Ryves, J.This appeal arises out of a 
suit brought for the compulsory registra¬ 
tion of a sale deed wbioh was said to be 
exeouted by one Harjas on the 2nd of 
January, 1916. The first Court decreed 
the suit. On appeal, however, the learned 
DiBtriot Judge held that Harjas did not 
exeoute the sale-deed of bis own free will 
and he allowed the appeal and dismissed 
the suit. There was no dear finding in 
his judgment as to whether as a matter of 
fact, Harjas had or had not exeouted the 
sale deed. We referred this issue to the 
Court below and the finding has been re¬ 
turned to the effeot that Harjas did exeoute 
the sale-deed. No objaotion has been 
taken to this finding. It seems to us that 
all that the Civil Court has to consider 
is the genuineness and not the validity of 
the deed. See Kanhaya Lai v. Sardar 
Singh (1). In this view of the case we 
allow the appeal and setting aside the 
deoree of the lower appellate Court restore 
that of the Court of firBt instanoe with 


costs. 


Appeal decreed. 



|1) (1907) 29 All. 284-4 A.L J. 171-1907 A.W.N, 
46. 


AIR. 1821 Allahabad 52 (2). 

PlGQOTT AND WALSH, JJ. 

Mathura Prasad —Plaintiff-Appellant 

v. 

Bhup Narain and another —Defendants* 
Respondents, 

First Appeal No. 100 of 1920, deoided- 
on 21st December, 1920, from a deoree of 
the Diet. J., Farrukhabad. 

Cieii P.C., O. 7, R. 22 (Allahabad)-8enice by 
affixing to outer door—Party absent at first hear¬ 
ing—Additional stnite should be ordered. 

The procedure through eetvioe by post or fixing 
to the door ie primo facie sufficient, but if the 
party ie absent at the hearing, where eervioe has 
been efieoted in that way, the Court itself must 
fix a freeh date and direot additional service by 
registered post. [P, 62, 0.2], 

Jogindro Nath Mukerji—lor Appellant. 

Walsh, J.:—We think that this appeal 
must be allowed, having regard to the new 
rules whioh were drawn up by the Rulo 
Commitbee of this Court and whioh were 
gazetted on the 1st of June 1918. The 
servioe in this oase was rightly made. It 
is no longer necessary in a suit instituted 
after June, 1918, for personal servioe to be 
effeoted for the purposes of an appeal, and 
to that extent the learned Judge in the 
Court below was right. But it would 
appear that he did nob oonsulb the new 
rules, or that the point was nob taken 
before him, beoause if he bad looked ab 
the new Rule 22 of Order 7 he would 
have seen that although servioe by fixing 
to the outer door of the house is prima 
facie sufficient, where a party is not found 
ab the address given by him one locus, 
poenitentioe is given to him if he is absent 
at the hearing. The latter part of the- 
new Rule 22 of Order 7 runs in this 
way:— 

•• If on the date fixed 6Uob parly is not present, 
another date shall be fixed and a copy of the 
notioe shall be senttotbe registered address by- 
registered poBt, and such eervice shall be deemed 
to be as cfleotual a 0 if the notice or process baa. 
been personally served ; ” 

And that Rule by the new Rule 38 (3) of 
Order 41 is applied to appellate pro¬ 
ceedings. The procedure through servioe® 
by post or fixing to the door is prima facie 
sufficient, bub if the party is absent ab the 
hearing, where servioe has been effeoted in 
that way, the Court itself fixes a fresh 
date and direots additional eervioes by , 
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■registered post. That provision has been 
omitted in this oase whioh gives the appel¬ 
lant the right to oome here and to have a 
second shot. 

It is desirable that the attention of the 
lower oourt should be drawn to the working 
of these rules whioh establish a new and 
somewhat stringent procedure. We set 
aside the order of the District Judge and 
direct him to re admit the appeal and to 
dispose of it aooording to law. This appeal 
has been heard ex parte. The oosts in this 
oourt will be oosts in the oause. 

Order set aside. 


A.I.R. 1921 Allahabad 63. 

TuDBALL AND SULAIMAN, JJ. 

Karimullah and another— Dafendants- 
Appellants 

v. 

Atma Rim — Plaintiff-Respondent. 

Second Appeal No. 1386 of 1920, deoided 
on 18bh April, 1921, from a deoree of the 
Dist. J., Shabjahanpur. 

Pre-emption—No cm tom bs possible where entire 
DMMi vests «n tingle owner. 

A wajib-ul-ari prepared during the Bole pro- 
ftiatorahip o t a mahal by a single individual oannot 
reoord a ouatom ol pre-emption. The vesting of 
the entire mahal in a single owner will put an end 
-to the onstom even it pre existing. 

Baza Alt —for Appellants. 

Sulaiman, J.: This and the oonoeoted 
Second Appeal No. 1387 of 1920 arise out 
or two suits for pre-emption on the basis of 
Wo sBomte a »le.de8ai. It a „ cear8 iha , 

n 72 on L 0 P. al Oband was the owner of the 
-entire mahal in whioh the property in dis¬ 
pute is situated. At the time of the settle- 

n!i nr h, f fc f k P,aoa ia thafc y 0ar ‘bere, 
S !h« haD l g a re0 ‘ bal in tha wajib-ul-arz 
\ n °? her ? mabal - in which the pro- 
J2S I? d . 18p “ 6018 equated, recorded to the 
,-effec that whatever bad been recorded by 
Janki Prasad, the sole proprietor in his 
western mahal, should be followed in this 

' 5 A 1 A ref6renoe ‘bo wajib-ul-arz 
of the northern mahal shows that it had a 

effect”!! - rea ° rded 60 thQ foll0 wing 

P I 8 havMn,f th# B0,a in the 

*o whomsoever I iV k !° W ¥ S _‘° 1 ‘ rana, ! i: m * Property 
•obinga and there \ 3 n\nr*m ca , 90 Q onditioni 

.......... -b.’ssrs awas 


oflar to his own brothers, and in oaae ol their rein- 
sal to other oo-sharers, and i( the latter do not 
purchase then to whomiover he likes.” 

After the death of Dal Oband his pro¬ 
perty was inherited by his four sons. 
About the year 1913 or 1914 Atma Ram 
the present plaintiff purchased half the pro¬ 
perty from two of the sons of Dal Ohand. 
Itwas in November 1919 thatthe defendant 
purchased the shares of the other two sons 
of Dal Chand. The only evidenqe in support 
of the oustom whioh the plaintiff adduced 
in the aourt of first instanoe was an extract 
from the wajib-ul-arz of 1872. The court of 
first instance was of opinion that, inasmuoh 
asatthe time when the wajib-ul-arz of 1872 
was drawn up there was a single proprietor, 
there oould possibly be no oustom of pre¬ 
emption. It aooordiDgly dismissed the 
suit. 

On appeal to the lower appellate Courb both 
thesuits were deoreed. The defendants have 
oome up in second appeal, and on their behalf 
it is contended that the finding of the lower 
appellate Court as to the existenoe of the 
alleged ouBtom is not oorreot. In our 
opinion both these appeals must prevail. 
Theentryintho wajib-ul-arz of 1872, on the 
face of it, makoB it clear that at that time 
there oould possibly bo no oustom and that 
all that was recorded was a statement by 
the sole owner Dal Chand. Even if any 
oustom had existed before 1872 it mush be 
taken to have oome to an end as soon as 
the entire mahal beoame vested in 
a siDgle proprietor. There is no evidence 
whatsoever on the record that sinoe the 
year 1872 there has been any oooasion for 
the alleged ouatom to have grown up. We 
fail to see how the learned District Judge 
was able to distinguish the present oases 
from the oase of Kamrun-nissa Bibi v. 
Sughra Bibi, (1) or how he found it pos¬ 
sible to infer that the entry in the wajib- 
ul-arz olearly proves the existenoe of the 
alleged oustom. In our opinion both these 
appeals must be deoreed. We accordingly 
a Uow these appeals, set aside the deoreea 
of the lower appellate Court and restore 

those of the oourt of first instanoe with 
00808 . 

Appeal allowed^ 


U) (1917) 39 All. 480 
499. 


40 1,0. 497 -16 A,L.J. 
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A I R. 1921 Allahabad 64. 

Walsh and Ewes, jj. 

Rama Nand Bharti— Defendant-Appel¬ 
lant 

v. 

Sheo Dass —Plaintiff-Respondent. 

First Appeal No. 35 of 1920, decided on 
19th November, 1920, from an order of the 
2nd Addl. Sub-J„ Basti. 

Transfer c( Proptrly Act, S. 55 14) (6)—Part of 
sale consideration le/tuith the vendee to be paid to 
vender's mortgagee— Vender has charge on the pro¬ 
perly enforaalle against transferees with notice. 

Where a portico o( the sale consideration is lelt 
in the hands o( the vendee to be paid to the 
vendor’s mortgagee, the vendor has a lien for the 
unpaid pnrobaee money, and be can enforce the 
oharge against a transferee with notice. 

Iswar Saran—ior Appellant. 

Peary Lai Banerji —for Respondent. 

Facts On 6th June 1912, plaintiff 
exeouted a sale deed for Rs. 999 in favour 
of the ancestors of defendants. Rs. 201 
out of the sale consideration was left in the 
hands of the purchasers for payment to 
defendant third party on aooountofa mort¬ 
gage dated 28th July 1909. Defendants 
aoquired the property in suit by right of 
pre-emption through court filing a suit 
against defendants second party. Neither 
the origiuel purchasers nor the pre-emptora 
paid the money due to defendant third party 
on acoount of bis mortgage referred to 
above. Defendant third party therefore 
sued the plaintiff and obtained a deoree for 
sale of the mortgaged property on foot of 
his mortgage. Thereupon plaintiff exe¬ 
cuted a mortgage dated 20th Deoember 
1918 for Rs. 406 15-0 in favour of defen¬ 
dant third party and satisfied the deoree. 
He then broughb suit for reoovery of the 
said amount by sale of the property whiob 
had been sold to the ancestors of defen¬ 
dants seoond party, and whioh was nowin 
the hands of defendants first party. 

Plaintiff olaimed to be entitled to a oharge 
on the property sold under seotion 55, 
clause (4) ( b ) of the Transfer of Property 
Aob for the amount.in question. The learn¬ 
ed Munsif relying on Gur Dayal Singh v. 
Karem Singh (l) and Abdualla Beary v. 
Mammali Beary (2) held that there was an 
agreement between the vendor and the 
vendees for payment of a po rtion of the 

n) (1916) 38 All, 251-36 I.C. 289-14 A.L.J. 

304. 

(2) (1910) 83 Mad, 446-6 I.O. 87, 


consideration to a creditor of the vendor,, 
that the defendants (vendees and the pre- 
emptors) having failed to pay the said 
money, there was a braaoh of oontraot on 
the part of defendants for whioh plaintiff 
could sue them for damages, and that the- 
amount in question nob being payable to- 
the plaintiff there could be no oharge in 
his favour. He therefore dismissed the 
suit; plaintiff appealed. 

Following the rulmgs in Webb v, Mac- 
pherson (3) and Earchand v. Kishore 
Singh (41 the lower appellate Court was 
of opinion that there was a oharge in favour 
of the plaintiff for the money remaining 
unpaid by the defendants. He distinguish¬ 
ed the ruling in Gur Dayal Singh v. Karem 
Singh (1) in that the subsequent trans¬ 
ferees in that case were held to have had 
no notioe of the unpaid purohase money. 
As the lower Court had dismissed the suib 
on a preliminary point the decree of the 
lower Court was reversed and the suit was 
remanded with direction to readmit the 
suit on its original number and to proceed 
to determine it aooording to law. Defend¬ 
ant appealed against this order. 

Walsh, J.:—This order was olearlyrighb. 
We oannot improve upon the admirable 
judgment of the lower Court. There is 
obviously a serious question as to whether 
the plaintiff oan establish a oharge for more 
than Rs. 201 ; the only ground upon whioh 
he suggests it in his plaint being an allega¬ 
tion of negligence on the parb of the defend¬ 
ants, in paragraph 6. But in this oase 
notice is dearly found, and in the autho¬ 
rities relied upon there was no notioe. 
Great relianoe has been placed upon the 
decision in the case of Gur Dayal Singh v. 
Karam Singh (1). in whioh oase there was. 
no notioe, and particularly upon the dictum- 
contained on page 260 of the judgment, 
where it was said that in a case whereby 
an agreement part of the consideration 18 
left in the bands of the vendee to pay a 
oreditor, suoh agreement and the money 
payable thereunder is nob "unpaid purohase 
money”. That diotum was not necessary 
for the deoision of that oase, and we think 
that probably at some future date lb will 
require farther consideration. The appeal 
must be dismissed with oosts. 

Appeal dismissed. 


181 i aSSrSiu E£ »-»» 

664 (P.O.) 

(4) (1910) 7 I.C. 639. 
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AIR. 1821 Allahabad 66 <1). 
Mears, oj. 


S. M. Sulaiman -for Petitioner. 

M . L. Agarwala —for Opposite Party. 


Qanpatji —Applicant 

v. 

Emptier— Opposite Party. 

Criminal Revision No. 724 of 1920, 
deoided on 20tb November, 1920, from an 
order of tfce Diet. Magt., Panda. 

Criminal P.C., S, iW—Essentials. 

Notice to aocoeed wbo bee been dieobarged, i 8 
neoesBary before directing further ir quay or re trial 
under B. 437. 

Sotya Chandra Muketji —lor Applicant. 

B. Malccmton— for the CrowD. 

Facts; —A case under seotion 411,1,P. 
C., was tried by a First Class Magistrate, 
The accused was discharged. Tbe District 
Magistrate calling for the record of tbe 
case and revising the order of discharge 
ordered a re-trial under seotion 437 of the 
Criminal P,C„ without issuing notioe to 
the aooused. Tbe acoused applied to the 
High Court in revision against this order. 

Meara, C. J.:—In this case the order 
made by the District Magistrate must be 
set aside and the oase remitted to him in 
order that be may give notioe to Seth 
Ganpaiji in aooordanoe with whot appears 
to be the settled praotice of this Court, even 
though eootion 437 doe B nob in terms 
provide that notioe should go. My atten- 
tion baa been called to the oase of the 
Queen-Empress v. Ajuihia il). That oase 
saems to me consistent with the proper 
principles by whioh section 437 should be 
administered and that tbe accused should 
have notice. 


_ Order set aside. 

(1) (1898) 30 All, 839-1998 A.W.N. 60. 


AIR. 1021 Allahabad 66 (2). 

PiGGOTT AND WaLSH, JJ. 

Sant Prasad — Petition er 


Bhawani Prasad 
Party. 


v. 

and another— Opposite 


First Appeal No. 177 of 1919 a 

5 ?r? b0r ' «20, lt oml bo d 

of the Sub-J., Jaunpur. 
OW?P.O,fs°* 7 . fl ' 1QO ~ Ex ‘^ion Pressed 

iU,S , r il, . D0 ‘ “• *“ »e 

Um» adt Itaelf. [p, a.p^ D °‘ b * TB 1 


Piggott, J. :—A preliminary objection 
is taken to tbe effect that no appeal lies. 
UnderOrder 43,Rule 1 (w)anappealfrom an 
order remanding a cas8 will only lie where 
an appeal would lie from the decree of the 
appellate Court. We have therefore to 
determine whether in the case before u& 
an appeal would lie from a deoree by the 
lower appellate Court. Tbe suit was one of 
a Small Cause Court nature and in the suit 
itself no eeoond appeal would have lain, 
by reason of seotion 102 of tbe Oode of 
Civil Procedure. There baa been a con¬ 
sensus of authority in three High Courta, 
vide Sri Bullov Bhattacharji v. Baburam 
Chattopadhya (1), as also Shyama Charan 
v. Debendra Nath (2), Mavula Animal v, 
Mavula hlaracoir (3*, and Narayan Parma • 
nand v. Nagindas Bhaidas (4), to tbe effect 
that a seoond appeal will not lie in an 
exeoution matter, if a s cood appeal would 
not have lain in the suit itself, This 
deoision seems to us a reasonable one 
and, in tbe absenoe of authority to the 
oontrary in this Court, we are prepared 
to follow it. Holding that no appeal lies, 
we diemies this appeal with ooata. 

Appeal dismissed. 

(1) (1886) 11 Gal. 169. 

(2) (1900) 97 Cal 484 - 4 C. W. N. 969. 

(9) (1906) 80 Mad. 919- 17 M L. J. 376. 

(4) (1906) 80 Boro, 119-7 Bern. L. R. 641, 


A.I.R. 1021 Allahabad 66 (3). 

Lindsay, j. 


Muhammad Daraz Khan— Applicant 


v. 

Emperor —Opposite Party. 

Criminal Miso. No. 216 of 
on 28th September, 1921. 


1921, deoided 


ifc. Vj.7hT: « ' » »/ a toss 

,0 " - 

wKfi/LV 0 " 8 at tbB o,ob it ® cffioi 

ilK In concerned in the dlapo.al 

iUdl nSw 7 W* P'cceediog and ii I 


Saiya Ohandra Mukerji—lor Applicant. 
Laht Mohan Banerji— for the Grown. 
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Lindsay, J. :—This is an application 
made on behalf of one Mohamad Daraz 
whose case has been committed to the Court 
of Session at Farrukhabad. I have perused 
the affidavit and the reply which has been 
reoeived from the learned Sessions Judge. 
One of the grounds on which the transfer 
has been sought is that the Civil Surgeon 
of Fatebgarh has been disoussing this case 
at the looal club with the officers of the 
station including the learned Sessions 
Judge. The learned Sessions Judge in his 
explanation admits that he had heard one 
or two disoussions of the case at the olub. 
That fact by itself is, in my opinion, 
suffioieDt to justify an order for transfer. 
Discussion of a oase like this at the olub 
by the Civil Surgeon or any of the other 
offioers who are likely to be oonoerned in 
the disposal of it is an extremely improper 
proceeding. The learned Sessions Judge 
suggests that it would be inoonvenient on 
the soore of oost to transfer the oase 
to some other district. The answer to 
this is that this cannot be helped. He sug¬ 
gests that a Speoial Officer should be depu¬ 
ted to hear the oase. This is beyond 
my power. I have no authority to depute 
a Speoial Judge to bear this oase. The 
oase will therefore be transferred for dis¬ 
posal to the file of the Sessions Judge of 
Oawnpore. 

Application transferred. 


AIR. 1921 Allahabad 66. 

Banerji and Gokul Prasad, jj. 

Gyan Singh andothers —Plaintiffs-Appel¬ 
lants 

v. 

Ata Husain and others —Dafendants-Res- 
pondents. 

First Appeal No. 174 of 1918, decided on 
8 bh Daoember, 1920, from a deoree of the 
Sub-J., Oawnpore. 

(a) Civil P.G., 0 41, Rr. 4 ani 33-Djcres 
passed on grouni osmmsn I j all defendants—Some 
defendants appealing against part ot decree alone 
—Appellate Court cannot set aside decree against 
other defendants. 

The appellate Court in the appeal preferred by 
some ol the defendants in rospeot of only a part of 
the deoree oannot by virtue of the provisions of 
R. 33, dismiss the suit against those defendants 
who have in faot submitted to it. There being a 
dietinot provision as to the power of an appellate 
Court to interfere with the deoision ot the Court 


of first instanoe upon an appeal preferred by Bome 
of the defendants in oertain oases, in, 0. 41, R, 4 
the provisions of R. 33 oannot apply to oases for 
whioh dear provision is made in the Order or to 
oaseB whioh would not come within the purview 
of the epeoifio rule. 34 All. 32 F.B. Foil. [P, 67, 
0. 2, P. 58, 0. 1.] 

(6) Cirii P.C., 0 34, B. 7 —Mortgage suit— 
Preliminary decree directing mortgage to pay of 
prior mortgage—No period fixed for such payment 
—Period is six months- 

The preliminary deoree in a mortgage suit con¬ 
tained a provision that the deoree-boldet would 
not be entitled to bring tbe property to sale unless 
he paid the amount of a prior mortgage. No time 
limit was fixed for the payment of tbii amount, 

Held, that limitation (or an application for final 
deoree would run from tbe expiry of six months 
from the preliminary deoree. Although no period 
was fixed in the preliminarydeoree for the payment 
of the amount of the prior mortgage, that period 
oould not be anything more than that prescribed 
in 0. 34, R, 7, for the payment ol the amount 
under a deoree for redemption. [P. 58, C, 2.] 

Satya Ohandra Mukerji and Peary Lai 
Banerji —for Appellants. 

S. M. Sulaiman and Surendra Nath Sen¬ 
ior Respondents. 

Banerji, J.This appeal arises out of 
an application for a final decree in a mort¬ 
gage euib. The application whioh is now 
the subject matter of controversy was 
presented on the 12th of June 1917. The 
question is whether this application was 
time-barred. The preliminary decree in 
the 6uit was made on the 30th of April 
1912. The suit was brought to enforoe a 
mortgage against some of tbe properties 
comprised iD the mortgage, on the ground 
that the other properties had been purchas¬ 
ed by the mortgagees themselves. The 
Court in making its deoree deolared the 
liability of each ol the properties against 
which tbe mortgage was sought to be enfor¬ 
ced and it also deolared in its deoree that 
eaoh of those properties would be liable for 
a proportionate part of the amount found 
to be due upon the mortgage. Those 
amounts were spooified in the decree and 
the property whioh was to be liable for 
those amounts was also speoified. Six 
months was granted to the mortgagors for 
payment of those amounts. There was a 
further provision in the deoree that the 
deoree-holders would not be entitled to 
bring the property to sale unless they paid 
the amount of a prior mortgage. The 
deoree however did not fix any time within 
whioh the amount lasb mentioned was to 
be paid. It may be noted bhat the suit 
was brought upon a oopy of the original 
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mortgage, whiob was alleged to have been 
lost. Three of the defendants appealed 
against this decree and their contention was 
that the loss of the original bad not been 
accounted for and that the debt had been 
discharged. This appeal was preferred 
only in respeot of the amount wbioh the 
three appellants had been ordered to pay 
-on aocount of the ownership of tbepropercy 
which was held to be liable for that amount. 
The appellate Court, whioh was the High 
Court, held that the loss of the original 
had not been accounted for and that the 
suit was therefore not maintainable, and on 
this ground dismissed the suit as against 
the appellants. As against the other 
defendants to the suit, who were no parties 
to the appeal to the High Court and who 
themselves bad preferred no appeal, the 
High Court made no order. The deoree of 
the High Court was passed on the 6th of 
July 1914. An application for a final deoree 
was made on the 7th of April, 1915, by all 
the deoree-holders except the Court of 
Wards. The Court of Wards however 
was named as an opposite party to the 
application. That application was dismiss¬ 
ed for default and subsequent applications 
made with the object of having the appli¬ 
cation of the 7th of April 1915 restored 
and revived were also dismissed. After 
these proceedings had taken plaoe the pre¬ 
sent application of the 12th of June 1917 


was presented by all tbe deoree-holder 
The Court below has dismissed the appl 
cation and we have to consider wheth( 
the deoision of that Court is right. It 
not disputed that the limitation appliaab! 
to an application of this kind is that prc 
vided by Arbiole 181 of the first sohedul 
to the Limitation Aot, and the period < 
limitation is three years from the date o 
whioh the right to apply aoorued. W 
have therefore to determine when tb 
«gbb of the present decree-holders tomafe 
application for a final deoree in th 
cause arose. It may be taken as settle 
4 aw that the right to apply for a final'deore 
aoorued to the deoree-holders when the pri 
4i mm ary deoree became conclusive betwee 
the parties. We have therefore to oonside 
in this case when the decree of the oourtc 
iireti metanoabQoamQ ooooluaive as bafcwea 

£K^ dflOte0 : boldQra and thQ iadgcnent 
fiSSfr* t BBln8b whom P^sant applio 
rr«Hmi 8 bB0n J mada - to contended that th 

^ 0t6 l OOQld noi hava becom 
final as between the parlies to the presen 

Mil A/a 


appeal until the deoision of the High 
Court in the appeal whioh was preferred 
by the three judgment-debtors wfio obtain¬ 
ed a deoree in the High Coart. This con¬ 
tention is based mainly upon the provisions 
of Order 41, Rule 33 of the Code of Civil 
Procedure. It is urged that since some of 
the judgment-debtors preferred an appeal 
to tbe High Court the whole of the deoree 
beoame sub judice and that it was compe¬ 
tent to the High Oonrt to dismiss the whole 
suites against all the defendants, and un¬ 
til the final deoision of the High Court it 
oould not be said that tbe deoree against 
those defendants who bad not appealed bad 
beoome final. We are unable to agree with 
this contention. Under Order 41, Rule 4 
tbe appellate oourt oould, upon the appeal 
of some of tbe parties, reverse the deci¬ 
sion of tbe lower oourt if tbe appeal bad 
been preferred against tbe whole deoree 
and if tbe oourt had proceeded upon a 
ground oommon to all tbe parties. In 
the present case the appeal whioh was 
preferred by three of the defendants 
was limited to that part of the deoree 
whioh directed their property to boar a 
proportionate part of the dooretal amount, 
and it was nob an appeal agaiuat the whole 
deoree. Therefore, although the oourb of 
first instance had proceeded upon a 
ground oommon to all the defendants, 
the appellate oourt oould not have 
reversed the deoree under Order 41, 
Rule 4. Mr. Peary Lai Banerji, who 
has ably argued this oase on behalf of 
the appellants, oonoedes that rule 4 of 
Order 41 would not apply, bub he rests his 
contention upou the provisions of rule 33 
of than Order. We think that he oannob 
avail himself of the provisions of that 
rule, and that the appellate oourt in the 
appeal preferred by some of the defend¬ 
ants in respeot of only a part of the deoree 
could nob, by virtue of the provisions of 
rule 38, have dismissed the suit against 
those defendants who had in faob submit¬ 
ted bo it. The prinoiple of tbe Full 
Benoh ruling In Rangam Lai v. Chandu (1) 
applies bo this ease. There beiDg a 
distinob provision as to the power of an 
appellate oourt to interfere with the deci¬ 
sion of the oourt of first instance upon an 
appeal preferred by some of the defendants 
in oerbain oases, the provisions of rule 33 

(1> ( Tb 8 5 A1, ‘ 8a “ u I,c - 640 * 8 A ' LJ > HI 
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could Dot apply to oases for whioh dear 
provision is made in the Order or to cases 
whioh would not oome within the purview 
of the specifio rule. We are therefore of 
opinion that the decree of the oourt of 
first instance did not become sub-judice 
when an appeal was preferred to this oourt 
by some of the defendants only. The 
appellants were consequently not entitled 
to reckon limitation from the date of the 
decision of the High Court. The deoree 
of the oourt of first instance was in faot a 
decree whioh was aoombination of several 
decrees against separate sets of defendants 
for separate amounts. As regards those 
of the defendants who did not appeal that 
deorao became conclusive upon the expiry 
of the period of limitation for an appeal 
from that decree. In the present oase the 
deoree allowed six months to the judgment- 
debtors to pay the amount deoreed against 
eaohofthem. That amount was payable 
on the 30th of October 1912. The deoree 
therefore against the defendants who did 
not appeal beoame a final and conclusive 
deoree as between the deoree-holders and 
them on that date, tbo period of limitation 
for an appeal having expired before that 
date. As the present application was 
presented more than three years after the 
day on whioh the preliminary deoree 
beoame couclusivo against the respondents 
ib Is beyond time. 

Another contention whioh was put 
forward on behalf of the appellants was 
that the decree in directing the appellants 
to discharge the amount of a prior mortgage 
did not presoribe a particular period within 
whioh the prior mortgage was to be dis¬ 
charged, and therefore,as the deoree-holders 
could not bring the mortgaged property to 
sale without payment of the amount of the 
prior mortgage, their right to apply for a 
final decree for the sale of the mortgaged 
property ODly accrued when they paid or 
tendered the amount of the prior mortgage, 
If this contention be carried to its 
legitimate length the deoree-holders might 
wait for any number of years before they 
paid the amount of the prior mortgage. 
But Mr. Banerji fairly oonoedes that 
although no date was fixed in the deoree 
for payment of the amount of the prior 
mortgage it ought to have been paid or 
tendered within a reasonable time. It is 
clear that the deoree, in so far as it direct¬ 
ed payment of the amount of the prior 
mortgage, was a deoree for the redemption 


of that mortgage. The period within whioh 
the amount of the mortgage could be paid 
for redemption, as prescribed in Order 
34, Rule 7, is a period within six months 
of tbe decree, so tbat the maximum ’ 
period within whioh the amount of the 
prior mortgage could be paid for redemp¬ 
tion of that mortgage was six months. If 
we adopt Mr. Pearoy Lai Banerji's conten¬ 
tion that the period should be a reasonable 
period we are unable to hold that that 
period should be anything more than the 
period mentioned in Rule 7. Order 
34, i. e., a period of six months. If 
limitation be computed from tbe expiry of 
tbat period tbe presenb application would 
be beyond time. For these reasons we hold 
that the oourt below was right in dismiss¬ 
ing the application made by the deoree- 
holders and this appeal must fail. Wa 
dismiss it with oosts. 

Appeal dismissed. 


AIR. 1021 Allahabad 68. 

Banerji and Gokul Prasad, jj. 

Bhauni— Defendant- Appellant 

v. 

Bam Dayal— Plaintiff-Respondent. 

Seoond Appeal No. 912 of 1918, derided 
on 9th July, 1921, from a deoree of the- 
Disb. J., Farrukhabad. 

Agra Tenancy Act (II ot 1901), 8s 202 and 
197—Defendant pleading that he is tenant not ol 
the plaintiff alone but of entire proprietary body 
—8 202 applies. 

If a defendant raises the plea that ho is a tenant 
ol tbe plaintiff, it is the duty ol tbe Court under 
8. 202 to refer the defendant to tbe Revenae 
Court and to deoide the oase in aooordanee with 
the deoision of the Revenue Court, 8. 197 cannot 
apply to suoh a oase. The faot that in suob a oaso 
tbe tonant pleads that ho is the tenant not of the 
plaintiff alone but of the wbols proprietary body,, 
doss not sffeot the applicability of 8, 202. [P. 69, 
O. 1 .] 

Vishnu Nath —for Appellant. 

Gulzari Lai —for Respondent. 

Banerji, J.: —We think that this appeal 
must prevail. Tbe faots are these:—The 
appellant owned a 1 biswa, 5 biswansi 
zamindari share. He sold 1 biswa out 
of that share together with oertain sir plots 
of land to three personB. The presenb 
plaintiff brought a suit for pre-emption in 
respeot of that sale and obtained a deoree. 
Subsequently the plaintiff instituted the> 
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present 9uib for reoovery of possession 
of the sir plots. His allegation was that 
the defendant bad by a deed of relinquish¬ 
ment, executed on the same date on whioh 
the sale-deed had bean executed, given np 
his exproprietary rights in regard to the sir 
land; that the original vendees had obtained 
possession of the land and let it to third 
parties; that the plaintiff after his decree 
for pre-emption was also in possession but 
that the defendant had dispossessed him. 
On this allegation the plaintiff claimed to 
recover possession- Amongst the pleas raised 
by the defendant was a plea to the effect 
that he was the exproprietary tenant of the 
land in question; that he was the 
tenant of the plaintiff and other co-sharers 
and that the Buit was not maintainable in 
the Oivil Court and was not maintainable 
at the instance of the plaintiff alone. He 
relied upon the provisions of section 202 of 
the Tenanoy Aot. The Court of first in¬ 
stance overruled this plea and so did the 
lower appellate Court. The lower appellate 
Court in its judgment observed that the plea 
of Beobion 202 was probably sound but that 
in view of the provisions of seotion 197 the 
Court oould dispose of the appeal, as all the 
materials were before it. The view of the 
learned Judge as to the applicability of sec¬ 
tion 197 is in our opinion not oorreot. That 
seotion could not apply to the present oase. 
There was no deoision by a Revenue Court 
from whioh an appeal oould be preferred to 
the Distriot Judge. Seotion 202 lays down 
a certain procedure in regard to suits re¬ 
lating to agricultural land in whioh the 
defendant olaima to be a tenant of the 
plaintiff. If a defendant raises the plea 
that he is a tenant of the plaintiff, it is the 
duty of the Court under seotion 202 to 
refer the defendant to the Revenue 
Court and to decide the case in ao- 
oordanoe with the deoision of the Revenue 
Court. In the present suit the Court 
of first instanoe did not follow that 
proaednre. Mr. Gulzari Lai on behalf 
of the respondent has not adopted the 
reasoning of the learned Distriot Judge 
and he praotioally concedes that sec¬ 
tion 197 would not apply to the present 
oase. He, however, contends that aB the 
defendant’s plea, was that he was the 
tenant of the whole of the proprietary body, 
seotion 202 oonld nob apply. This oon- 
tentlon does not oommend itself to ns. 
Thedefendant m asserting that he was 
the tenant of the whole of the proprietary 


body including the plaintiff, asserts that he 
is the tenant of the plaintiff also, If he is a 
tenant of the plaintiff, and as his allegation 
is that bs is suob a tenant, it was the duty 
of the Court of first instance to epply the 
procedure prescribed in seotion 202 and refer 
the defendant to the Revenue Court. The 
fact that the defendant asserted that more 
persons than the plaintiff were bis landlords 
did not, in ouropinioD, make any difference 
as to the application of seotion 202. We 
think that this is a case in whioh the 
procedure laid down iD seotion 202 ought 
to have been adopted. We accordingly 
set aside the decrees of the Courts below 
and remand the oase to the Court of 
first instanoe with directions to readmit 
the oase on its file and to adopt the 
procedure prescribed in seotion 202. 
Costs here and hitherto will be costs in 
the cause. •. 

Case remanded. 


A.I B 1921 Allahabad 60. 

Ryvjbs and Gokul Prasad, jj. 

Murtaza Husain and others— Plaintiffs- 
Appellants 


v. 

Zia-ul Hasan —Defendant-Respondent. 

First Appeal No. 247 of 1918, deoided 
on 1st February 1921, from a decree of 
the Addl. Sub-J., Meerut. 


Agra Tenanty Aet, 8s. 201 and 99-Bevenue 
Oourt itself deciding guasfton of title in suit for 
profits—Civil suit to re-open gursfion is barred. 

The only olronmstanoa under whioh a oivil suit 
oan be brought to question the oorreotneea of a 
Revenue Oourt’e deoision on title iu a suit lor 
profits is oue in whioh the Revenue Oonrt proceeds 
upon an eDtry of a oertain person’s name in the 
revenue papers as oonolueive on the question of 
title. Bat where the Rsvenae Oonrt prooeeds to 
deotde the question of title itself, no enoh right is 
given. 18 A.L.J. 1030 (F. B.), Poll. [P. 60,0. 1.] 

Raza Ali —for Appellants. 

S. M. Sulaiman —for Respondent. 


Gokul Prasad, J.:—The olroumstanoes 
under whioh this appeal arises are briefly 
as follows:—One Mohammad Ali died 
about thirty years ago, leaving as his heirs 
a son Zia-nl-Hasan, four daughters, one of 
whom was Nathia Begam, and a widow. 
He was a Shia by persuasion and Nathia 
Begam, became entitled to 7 ont of 48 
SmarnB in hia estate and her name wae 
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entered over bhab share. Musammat 
Nabhia Begam, died in November 1915, 
leaving the plaintiffs as her heirs. The plain¬ 
tiffs applied for mutation of names over 
the share recorded in her name but were 
met with an objection of Zia-ul Hasan 
her brother and lambardar of the mahal. 
The plaintiffs also brought a suit for profits 
for the years 1321 and 1322 Fasli against 
the said lambardar. The Revenue Court dis¬ 
allowed the applioatiou on the ground that 
the plaintiffs were notin possession. The suit 
for profits was also dismissed on the ground 
that the lambardar had acquired title to the 
property by adverse possession. This 
decree dismissing the suit for profits was 
upheld on appeal by the Additional Distriob 
Judge ol Meerut on the ground that the 
defendant had been in adverse proprietary 
possession for more than twelve years. 
The plaintiffs treating this aobion of the 
Revenue Courb as giving them a cause of 
action for possession have brought this suit 
for possession over 7 out of 48 Sihams in 
the estate of Mohammad Ali. One of the 
pleas raised in defenoe was that the suit 
was barred beoause of section 11 of the 
Code of Civil Procedure, or in any event 
by the general principle of res judicata. 
The Ceurb below has dismissed the suib on 
the ground that it was so barred. The 
plaintiffs ooms here in appeal. We think 
bhab the Courb below was right in it3 
conclusion, The only oiroumstanoe under 
whioh a oivil suib can be brought to 
question the oorreotness of a Revenue 
Court's decision on title in a suit for 
profits is one in which the Revenue Courb 
proceeds upon an entry of a oertain 
person’s (name in the revenue papers as 
conclusive on the question of title. See 
seotion 201, olause (3) and section 99 of 
the Ten-tnoy Aot. In other oases, for 
instanoe in a oase where the Revenue 
Courb proceeds to deoide the question of 
title itself, no suoh right is giveo. In the 
present case the Revenue Court did pro¬ 
ceed bo deoide the question of title. An 
appeal was taken to the Distriot Judge 
under seotion 177 of the Tenanoy Aot and 
the question was decided adversely bo the 
present plaintiffs. Prima facie, having 
regard to the provisions of seotion 201 of 
the Tenanoy Aot referred to above no right 
of suib in the Oivil Courb oould aoorue in 
favour of the plaintiffs. We have been 
referred to a large number of oases bub 
we do nob enter into ihem in detail beoause 


we do not think it neoessary to do so. Ik 
has been laid down in the Fall Bench 
ruling in Mulo v. Bam Lal (1), that a 
plaintiff oannob by framing a suib anew 
get round an order of a Revenue Court 
in a matter which it has jurisdiction to 
deoide. In the present case the Revenue 
Court had jurisdiction to deoide the ques¬ 
tion of title. It has deoided it and we do 
not think that a Civil Court should interfere 
with that order. The result is bhab bhe 
appeal fails and we dismiss it with aosbs. 

Appeal dismissed. 

(1) (1920) 18 A.L.J. 1030-58 I.O, 772 (F.B ). 


* A.I.R. 1921 Allahabad 60. 

Rafiq and Ryves, jj. 

(Bohra) Gajadhar Singh— Plaintiff-Ap- 
pellanb 

v. 

Basant Lal and others —Defendanbs- 
Respondents. 

Seoond Appeal No. 13 of 1918, deoided 
on 22ad December, 1920, from a daorea of 
the Disb, J., Agra. 

• Limitation Act. 8. 5—Amendment ol decree— 
Appeal—Amtndmsnt uneonnected with grounds ol 
appeal—Tmi cannot be extended. 

Every amendment mide in a deoteo does not 
neoesearil? entitle a party win prefers au appeal 
against the deoree to claim an extension of time 
under the eeoond paragraph of 8. 6. It the 
amsndment has no relation to the grounds upon 
wbioh the validity of the daorae is sought to be 
challenged in appeal, an admission of the appeal 
out of time oannot be olaimed merely on the 
ground that an amendment has baen made in the 
decree. [P. 61, 0. 1.], 

Narain Prasad Asthana —for Appallaub, 

Shiam Krishna Dhar —for Respondents. 

Rafiq, J.—This appeal arises out of a 
suit brought by bhe plaintiff-appellant as 
lambardar for the rooovory of arrears of 
rent or revenue against the defendant- 
respondent, a oo sharer. The olaim was 
laid at Rs. 456, for three years immediately 
preceding bhe institution of the suib. The 
olaim was resisted on various pleas. The 
Assistant Oolleotor deoreed the olaim for 
Rs. 125 12 2 on bhe 30th of May 1917. On 
bhe 8tb of Augusb 1917 the plaintiff made 
an application to bhe Court of bhe Assistant 
Oolleotor for amendment of bhe deoree on 
the ground bhab the evidenoe of the Patwari 
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showed that the money dne to the plaintiff 
from the defendant for revenne for the 
years in suit was Rs. 374-2-5. The Assis¬ 
tant Collector without issuing notice to the 
opposite party amended the decree then 
and there. On the 11th of September 1917 
the plaintiff preferred an appeal to the 
Court of the District Judge complaining of 
the dieallowanoe of interest to him in the 
deoree of the first court. The appeal was 
rejeoted by the learned Judge on the ground 
of limitation. The plaintiff came up in 
seoond appeal to this Court, and the appeal 
was heard by a learned Judge of this Court 
who referred the case to a Bench of two 
Judges, as he was of opinion that the 
point raised was one that was not oovered 
by any authority of this Court. The learned 
Vakil for the appellant relies in support of 
his argument on two oases, namely, Amar 
Ohandra Eundu v. Asad Ali Khan (1) and 
BrojoLalRai Chowdhuip v. Tara Prasanna 
Bhattacharji (2). In the former oase no 
reason is given for the view enunoiated 
therein, In the latter oase a reasoned 
judgment is given for holding that in 
aertain oases when an appeal is preferred 
from an amended deoree, time will be 
allowed under seotion 5 of the Limitation 
Aot. Mr. Justioe Muherji has explain¬ 
ed the law on the point thus:—“ We 
desire however to make it dear that every 
amendment made in a deoree under 
seotion 206, Civil Procedure Code, does 
not necessarily entitle a party who prefers 
an appeal against the deoree to claim an 
extension of time under the seoond para¬ 
graph of seotion 5 of the Limitation Aot; 
whether there is soffioient cause for suoh 
extension must depend upon the oiroum- 
itanoesof eaoh individual oase; forinstanoe 
if the amendment has no relation to the 
grounds upon which the validity of the 
J" 8on fi htl be challenged in appeal, 
it is diffioult to see how an admission of 
the appeal out of time may be reasonably 
claimed merely on the ground that tn 
amendment has been made in the deoree. 
°n the other hand, if the grounds on 
whioh the appeal Is based are intimately 
connected with the amendment of the 
deoree or if, as in the oase before us, 
the grounds are direoted against the deoree 
only in so far as it has been amended, an 
appellant may legitimately ask the court to 


g> {*«») 88 Oal. 909. 
(9| ((90S) 8 O.L.J, 188, 


exeroise in his favour the discretion vested 
in it by para. 2 of seotion 5 of the Limitation 
Aot. Any other view might lead to a failure 
of justice in many oases, beoause as pointed 
out in the oase of Kalu v. Latu (3), there is 
no limitation for an application under sec¬ 
tion 206, Civil Procedure Code, whereas a 
short period of time is prescribed within 
whioh an appeal must be filed ; if therefore 
an amendment is obtained on erroneous 
grounds after the period for appealing has 
expired, the party affected by suoh. 
erroneous order would be without remedy 
unless be was allowed to present an appeal 
against the amended decree, and the Court, 
in the exeroise of its powers under seotion 
5 of the Limitation Aot, admitted the 
appeal though presented out of time. ” 
Applying the principle laid down by tbs 
learned Judge to the present oase we find- 
that the appeal of the plaintiff-appellant 
was rightly dismissed by the learned- 
District Judge. The appeal to the learned 
Distriot Judge did not attaok tbe amended 
deoree or raise any question oonneated 
with the amended deoree. The question of 
interest could have been raised on tbs 
original deoree and was connected with tbs 
original deoree. Another argument on. 
behalf of the plaintiff-appellant is that his 
application to tbe oourt below for amend¬ 
ment of tbe deoree was really one for 
review of the deoree. ThiB is a new ground 
whioh was not taken in the oourt below, 
nor in the grounds of appeal before us, nor 
oan we say after examining the languago 
of the application of the plaintiff and the- 
procedure of the first oourt that the appli¬ 
cation of tbe plaintiff was for review. 
The appeal therefore fails and iB dismissed 
with OOBtS. 

Appeal dismissed. 


(9) (1693) 81 Gal. 969, 
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Rafiq and Ryves, jj. 


Nahar Singh —Aooused-Appellant 

v. 

Emperor —Respondent, v 


Criminal Appeal No. 946 of 1920, 
decided on 9th February, 1921, from an 
order of the 8. J., Jhanai. > 
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Criminal P. C., 8. 164—Confession recorded 
outside British India. 

Is is very doubtful whether a Magistrate having 
jurisdiolion in British India and taking down a 
oonfession outside British India is reoording a 
confession within the meaning of S. 161. [P. 63, 

0 , 3 ] 

R. Malcomson —for the Grown. 

Rafiq, J.:—This appeal is against a 
conviction and sentence of transportation 
for life for having taken part in a 
daooity. Toe evidence against the accus¬ 
ed is slight, beyond his own confession, 
but he has been convicted by the Sessions 
Judge and by all the three assessors unani¬ 
mously. We see nothing in the oonfession 
itself to throw doubt upon its veraoity 
except a somewhat familiar attempt 
made by the confessing aoouaed to repre¬ 
sent his own connection as slight as 
possible. The confession has been re¬ 
tracted and at a later stage the 
aooused has suggested that it was ex¬ 
tracted from him by torture. The value of 
this oommon form of repudiation in this 
particular oase is very largely diminished 
by his saying that he did not make the 
oonfession at all. To corroborate the oon¬ 
fession there is the simple faot that he 
admitted in his statement that one of the 
doors of the house was broken open and 
also that three artioles corresponding in des¬ 
cription to artioles lost in the daooity were 
undoubtedly found in his possession. Here 
the value of this evidenoeis largely streog- 
bhened by hisdenial tbatthey were so found. 
He does nob claim them as his property. 
They were found and a search list wagpro- 
perly signed by an independent witness. 
The Assistant Government Advocate has 
properly drawn our attention to a question 
raised in the judgment as bo whether the 
oonfession was reoorded by the Magistrate 
in aooordanoa with the provisions of the 
Code. The point arises in this way, Toe 
Magistrate was a Magistrate having looal 
jurisdiction ioJhansi in these Provinoe3 but 
he took down the statement of the aooused 
under section 164 of the Oriminal Proce¬ 
dure Code in the State of Gwalior. Toe 
learned Sessions Judge has expressed the 
opinion that the faot that the Magistrate 
took down the oonfession outside British 
India does nob make the confession any the 
less reoorded aooording to law under sec¬ 
tion 164 of the Oriminal Procedure Code. 
The point is not really neoessary for the 
deoision of this appeal inasmuch as the 
Magistrate was called and gave sworn 


testimony as to the statements made by the 
acoused whiob as a Magistrate he took 
down, That would be evidence against 
the acoused in any event whether it was a 
formally reoorded oonfession or not, as the 
Magistrate himself identified the acoused 
as the person who made the statement. 
Therefore the point of law strictly does not 
arise. 

In my opinion it is very doubtful whe¬ 
ther a Magistratetaking down a oonfession 
outside British India is reoording a confes¬ 
sion within the meaning of section 164 of 
the Criminal Procedure Code. My reason 
for thinking so is that the status of a 
Magistrate is provided in seotions 10,11 and 
12 (amongst others) of the Criminal Pro¬ 
cedure Code and these sections make pro¬ 
vision for the Looal Government appoint¬ 
ing subordinate Magistrates and defining 
areas within wbioh such persons may 
exeroise all or any of the powers with whioh 
they may respectively be invested under 
this Code, and exoepb as otherwise 
provided by snob definition made by 
the Looal Government. " the jurisdic¬ 
tion and powers of suoh persons shall 
extend throughout suoh distriob." My 
view is that the jurisdiction and powers 
of suoh a person are limited to the 
distriob in whioh he is appointed and that 
this is a power whioh can be exeroised in 
suoh a distriob only. It so happens that 
the aot of a Magistrate in reoording a oon¬ 
fession under section 164 of the Criminal 
Procedure Code is described in tbe mar¬ 
ginal note to seobion 164 as a power to 
record statements or confessions. Were 
it nob for this I should have said it was an 
aot whioh oould have been exeroised at any 
time or plaoe. The appeal is dismissed. 

Ryves, J.:—I agree generally. The 
only difficulty is whether a Magistrate 
of the first class with jurisdiction in 
the Lalitpur district oould record a 
oonfession under seotion 164 of tbe 
Criminal Procedure Code, with all the for¬ 
malities required by that seotion, in a plaoe 
outside British India. It seems to us very 
doubtful. The Code after all only runs 
throughout British India and the powers 
of a Magistrate under seotion 12 of the 
Criminal Procedure Code seem to be limit¬ 
ed to the particular territory in whioh he 
has been appointed. The point, however, 
is of no great importance in this oase 
beoause the Magistrate was examined as a 
witness and stated that the aooused was 
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the person who made the statements be¬ 
fore him, the record of whioh is alearly 
proved and therefore it was clearly admis¬ 
sible under seotion 26 of the Indian Evi¬ 
dence Aot. 

Appeal dismissed. 


A.I.R. 1921 Allahabad 63. 
Tddball, j. 

Sheo Prakash Rai-GanpatRai— Plaint- 
iffs-Applioants 

v. 

Sri Ram-Mahadeo —Defendants-Opposite 
Party. 


Civil Revision No. 4 of 1920, decided on 
21st February, 1921, from an order of the 
Small Cause Court J., Cawnpore. 

Limitation Aet, Art.,M-Amending Aet (XVIII 
0/1919)— Objection to auird fi'.ed before coming 
into f oroe of Aot, but decided after—Amending Aet 
applies. 

The arbitrator filed the awtrd on 37.6-19, On 
39-6-19 the Court paiaed order informing parties 
and calling on them to file objeotions. Objeotione 
were filed on 7 6 19. Oa 19-9-19 Aot XVIII ol 1919 
-came into foroe. Oa 30-8-19 the Court dismieeed 
-the objootion ae being time-barred. [P. 63, 0. 1] 

Seli that the objeolione were not time-barred, 


Peary Lai Banerji— for Applicant. 

M. L. Agarwala—tor Opposite Party. 


. Judgment:—This is an applioatic 
un revision arising out of a suit deoided 
the Small Cause Courb at Cawnpore. 1 
the course of that suit there waa a sul 
mission to arbitration and the Court orde 
ed the arbitrator to submit the award c 
the 29th of May, 1919. As a matter . 
aotual faot the arbitrator filed tbe awai 
m Court on the 27th of May, 19l< 
and on the 29th of May, 1919, an orde 
was passed by the Courb below inforn 
ing and oalliug oa the parties to fil 
any objection they might wish to withi 
the time allowed by the law. The appl 
oant before me filed his objection on tb 
7th of June 1919, that is, within ten day 
[rom the 29th of May 1919. The Ooui 
below rejected his objection as bain 

" ba , r 5o d ' in viaw of th ° language < 
-Jhln A- 16 ? ? f J he Lim iMion Aot, 5hio 

MrTod nf!l i ha6 ? he fclma ,rom whioh th 
d ^ ya bB8ina to rQI > >8 the tin 
•when the award la submitted to the Gour 


This was the language in column 3 of 
Artiole 158 of the Aot on the date when 
the lower Court’s order was passed, that is, 
on the 20th of August 1919. The learned 
Judge of the court below has based his 
order upon certain rulings whioh he has 
quoted, and the application in revision to 
this Courb is based upon oertain other 
rulings which are opposed to those on whioh 
the Court below has relied. As a matter of 
faot, at the time when the lower Court 
passed its order and passed a decree in the 
terms of the award there was an Amending 
Aot upon the anvil which altered the 
language in oolumn 3 against artiole 158. 
I refer to the Amending Aot No. XVIII of 
1919 whioh oame into foroe with effect 
from the 17th of September 1919. Under 
that Aot. the entry in oolnmn 3 against 
artiole 158 was amended and now runs as 
follows: “ when the award is filed in Conrb 
and notioe of tbe filing has been given to 
the parties”. It is olear that the legislature 
took that view of the law whioh is in 
favour of the present applioant, although 
the reason given in the Bill for the alteration 
was to remove the discrepancy between the 
existing entry in arbiole 158 and seotion 10 
of the Seoond Sobedule to the Civil Pro¬ 
cedure Code of 1908. Seotion 10 of the 
Code makes it oompulsory for tbe Court to 
give notioe of the filing to.the parties. Of 
this oompulsory duty of the Gourt artiole 
158, as it originally 9tood, apparently took 
no notioe and the time was made to run 
from the date when the award was filed and 
not from the date when the notioe had been 
given. I think in these oiroumstanoes the 
deoision of the Court below must be upset 
and the opposite view of the law musb be 
held to be good. I therefore allow* the 
application, set aside the deoree of the Courb 
below and return the reoord to that Court 
with directions to re-admit the suit to its 
original number and to prooeed to hear and 
re deo.de it after hearing and deciding the 
objections filed against the award. Costs 

»l? I8 -i! PP u^ at, ? Q wil1 b0 008fcB in tbe 

and will abide the result. 

Application allowod. 
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• Walsh and Ryves, JJ. 

Abdul Shakur —Plaintiff-Appellant. 

v. 

Muhammad Yusuf —Defendant-Respond¬ 
ent. 

First Appeal No. 143 of 1920, deoided on 
3rd February, 1921, from the order of the 
Dist-J., Cawnpore. 

Arbitration Act, 8. 9—Submission to arbitration 
—Number of aibttrotors is not limited—Parties 
ean add new arbitrators—Party acquiescing in 
such addition is estopped from objecting on this 
ground. 

The Aoi does not limit in any way the number 
ol arbitrators nor does it prevent the parties, it 
they ohooee to do eo as a matter o( business by 
oommon consent altering either the number or the 
constitution of the tribunal to euit their own 
needs. Where the original appointment ot the 
arbitrators and the Umpire is in writing a variation 
otit by addition ot more arbitrators oannot be 
enforoed against either party against its will with¬ 
out some writing by oommon oonsent. But a 
party who has oo-operated in and arquieeoedin the 
altered state ot things is estopped trom raising any 
objeotion on this ground subsequently. [P. 64, 
C. 3 and P. 65, 0,1.] 

Iqbal Ahmad —for Appellant. 

Baza Ali and Peary Lai Banerji—ior 
Respondent. 

Walsh, J.:—Id this oase io has been 
found that there was a submission in 
writing. It is quite true that the submis¬ 
sion in writing contained a reference to 
two arbitrators and an umpire, whioh is 
the ordinary normal number, probably be¬ 
cause this is the number contemplated 
by the Legislature, but the faot that 
there was a reference to three specified 
individuals in the submission does not 
make it any the less a written sub¬ 
mission. From that moment the juris- 
diotion'of thee civil Courts was ousted, 
exoepb for the purpose of an application to 
file or set aside an award in acoordanoe 
with the appropriate provisions of the 
Arbitration Aot of 1899. A reference, 
although contained in this oasein thesame 
dooument, need by no means be contained 
inltbe submission and frequently is not, 
but this is a matter wholly independent 
and distinot from the submission to arbi¬ 
tration; for example, if all the three persons 
named inttbe reference or submission died, 
the submission would!still exist as suoh 
although do arbitrator remained. After 


the arbitrators and the umpire bad entered 
upon tbeir duties the present respondent 
Mohammed Yusuf, who objeots now to the 
filing of this award, gave his evidenoe. 
For some reason (probably an exoellenb 
one in the interests of the parties them¬ 
selves, and they are the best Judges in 
such matters ; ib is a matter whioh does 
not concern either the Legislature or the 
Courts), four additional men were appoin¬ 
ted as arbitrators. It has been found by 
the District Judge that the applicant who 
objeots to the award raised no objeotion of 
any eorb or kind to this addition. He 
continued, as before, a party to the refer¬ 
ence and arbitration proceedings, and 
eventually the seven arbitrators proceeded, 
to make their award with his fall consent 
and acquiesoeDoe. In faot they made an 
unanimous award and all of them appended, 
their signatures to the dooument. This 
result, if Dot unparalleled, is probably 
rare in the history of arbitration. The 
other party thereupon applied to the Court 
under seotion 11 of the Arbitration Aot to 
file the award and the present applicant 
appears to have raised a host of objections, 
including alleged misoonduot on the part 
of some of the arbitrators, and further 
took the wholly technical point thabalthough. 
be bad submitted to arbitration and bad 
been a party throughout the proceedings 
and had consented to the award being- 
made, there was in faot no legal reference. 
In our view, the Aot does nob limit in any 
way bbe number of arbitrators nor does it 
prevent the parties, if they ohoose to do so 
as a matter of business by oommon 
oonsent, altering either the number or the 
constitution of the tribunal bo suit tbeir 
own needs. Wbat ib does is to provide that 
the reference may be submitted to one or 
two arbitrators and that in the event of 
the arbitrators failing to agree, they may 
appoint an Umpire and that in oertain- 
oonbingenoies, for example one party 
refusing to appoint any arbitrator at all, 
or the arbitrator who has disagreed with 
the other refusing to appoint an Umpire, 
the aid of the Court may be invoked by 
the party who is thus obstructed, to 
seoure by the order of the Courb bbe 
appointment which the obstructing par 3 
or the arbitrators deoline to oarry out. In 
this oase the original appointment of the 
arbitrators and the Umpire was in writing 
and contained in the original submission ; 
and, therefore, aooording bo the striob 
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I principles of law a variation of it could nob 
be enforoed against either part; against 


the will of the other without some writing 
by common consent, and if Mohammad 
Yusuf had objeoted at any stage before 
the additional four arbitrators entered 
upon their duties, he would undoubtedly 
have been in a strong position and entitled 
to hold the other side to the original 
appointment of the three ; but this he did 
not do and inasmuch as he has oo operated 
in and aoquiesoed in the altered state of 
things, whatever objection might otherwise 
be brought against the tribunal as 

I ultimately constituted, he is absolutely 
estopped ny the well known principle of 
equity from raising the question now that 
the matter has been deoided against him. 
The difficulty appears to have arisen in 
England under oironmsbauoes where an 
effort was made in the shipping world to 
utilise the services of more tban two 
arbitrators. There the obaraoters raised an 
objection and refused to go on and the ship 
owners who were on the other side tried to 
oompel them to do so and went to the 
Court of appeal seeking the aid of the Court 
under the cognate seotions 8 or 9 of Aob 
IX of 1899. The English Courb of Appeal 
held tbab those seotions were not applicable 
to a reference to three arbitrators. That 
is a very different thing from saying that 
a person who has himself beoome a party 
to an arbitration with a number of 
arbitrators, oan after the proceedings have 
been completed, turn round and for the 
first time raiBe an objection. This Court 
has already held that an appeal lies against 
an order refusing to file an award under 
this Act. There is nothing in tbisobjeotion 
to the validity of the award and it will be 
the duty of the Courb below to file ib unless 
ib is satisfied that there is something in the 
other objections wbioh the objeotor still 
desires to raise. The appeal must be 
allowed and the matter remitted to the 
lower appellate Court to restore ib to its 
pending file and to dispose ol the remaining 
Objections according to law. The appellant 
must have his oosts of the appeal and the 
amonnt certified therein. Notice was 
issued by the appellant for some reason or 
another to the Umpire and he is represent- 

& T DS f l b0re ’ Tha respondent 
«o. A is therefore entitled as against the 

JPDeUank t° anoh costs in this appeal as 
*me law allows, ■* 

' ‘ Appeal allowed. 

1931 A/3 
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iPlGGOTT AND WALSH, JJ. 

Ratan Lai and another —Applicants 

v. 

Mohammad Hamidullah Khan —Opposite 
Party. 

Criminal Revision No. 857 of 1919, 
deoided on 16th November, 1920, from an 
order of the Addl. J., Saharanpur. 

(а) Oivil P.C., 0. 33, R. I—Trill Court demist¬ 
ing »uit-Fir it appellate Court can allow plain¬ 
tiff to withdraw wuh liberty to sue again. 

A Oourl of first appeal oan, setting aside the 
deoree o( tha teial Qoutt dismissing the suit, sub¬ 
stitute (or that decree an order under 0 23, R. 1, 
permitting tbs plaintiff to withdraw from the suit 
with liberty to institute a fresh suit in respeot or 
tha eubjeot-mstter ol the same, 37 All. 326, Poll. 
[P. 66. 0. 3.] 

(б) Ciwff P. 0.. 8 . H6— Juiloial di$:retion 
tterdied—High Court will not interfere in 
reunion merely because it might take a different 
eiew-Cioil P C., 0. 33. B. 1. 

Woere a judioial discretion has bean exeroised,. 
the High Ooort will not interfere, m9rely on the 
ground that, had the matter oonn before that 
Qoutt bb a substantive application, or by way of 
appeal; it might not have taken the same view ot 
the (aota of the oase in their applioation to the pro¬ 
visions of 0. 33. R, l. o.v.l p.o., as oommended 
itself to tbs Court below. 

Where the plaintiff's applioation (or leave to 
withdraw had been made in the first instance to 
the trial Court and rejeoted by that Court and the 
snit wsb dismissed but the appellate Court granted 
suoh nave. 

Held that the appellate Court was reconsidering 
a matter upon whiah the trial Court had prononno- 
ed a jaaioial opinion. Aa tbs Jndge had teoordeff 
hie opinion that there was a formal defect in the 
lrame of the suit and that there were otherwise 
snffioieot grounds in law for allowing the plaintiff 
to withdraw and to institute a fresh suit on the 
Bame eubjiot-matter. a judicial discretion was 
undoubtedly exeroieed and that it was not for the 
High Court in revision to pursue Ihs mattes 
further, [P. 66, Os. I and 8,] 

S. A. Haidar and Surendro Nath Sen¬ 
ior Applicants. 

S. M. Sulaiman —for Opposite Party. 

Piggott, J.:—This is an applioation in 
revision againab an order by which a 
Courb of first appeal, setting aside the de- 
oree of the trial oourt dismissing the auit, 
subsMutea for that deoree an order under 
Order 23, Rule 1 of the Code of Civil Pro¬ 
cedure, permitting the plaintiff to with¬ 
draw from the suit with liberty to institute 
a fresh suit in respeot of the subjeok-matkar 
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of the same. The jurisdiction of an ap¬ 
pellate Ocurt to pa98 auoh an order has not 
been challenged, at apy rate aince the deoi- 
eion of a Bench of this Court in the case 
of Afzal Began v. Akban Khanam (1). Ib 
is contended that the lower appellate Court 
in the present instance acted in theexeroise 
of its jurisdiction illegally and with 
material irregularity because it has not 
given any reasons for granting the plaintiff 
permission to withdraw, suoh as to satisfy 
the requirements of Order 23, Rule 1, clause 
(2) of the Code of Civil Procedure. The 
oa9e has been referred to a Benoh of two 
judges beoause of a presumed oonflictof 
authority es to the limits of the revisions! 
jurisdiction of this Court in suoh a matter, 
If we oonfine our attention to oases deci¬ 
ded by a Benoh of two Judges, there are 
only three oases oalling for nobioe. These 
are Radha Rawav v. Tula Ram, 12), Afzal 
Begam v. Akbars Khanam (1), JhunkuLal 
v. Bisheshar Das (3). These oases are 
nob irreoonoilable, and in our opinion they 
were all three rightly deoided. The first 
lays down the proposition that, where in 
the judgment of a subordinate oourb there 
i9 nothing to show that that court, when 
granting a plaintiff permission to withdraw 
from his suit with liberty to institute a 
fresh suit, applied its mind to the provi¬ 
sions of the legislature on this point, or 
oame to any judicial deoision as to whether 
or not the plaintiff bad made out an ade¬ 
quate case for the granting of suoh per¬ 
mission, this oourt will interfere in revi¬ 
sion. It is worth notioing that in the case 
of Radho Rawan v. Tula Ram <2), this 
oourt merely ordered the oourb below to 
take the oase back on to its regieberof pend¬ 
ing oases and to dispose of it aooording to 
law. The order of this oourb does not 
preclude the court below, upon a proper 
application based upon valid grounds, from 
reoonsidering the question whether the 
plaintiff in that partioularlitigation ought or 
ought nob to have boeo allowed the permission 
whioh he sought. The other two oases are 
authority for this proposition that, where 
a judicial discretion has been exeroised, 
this oourb will not interfere, merely on the 
ground that, bad the matter oome before 
this oourt as a substantive application, or 


(1) (1916) 37 All. 326 = 28 I.O. 867 = 13 A.L.J. 
444. 

(91 (1912) 10 A.L J 393 = 17 I.O. 647. 

(3) (1918) 40 All, 612-46 1,0. 71-16 A.L.J. 

196. 


by way of appeal, it might not have taken 
the same view of the facts of the oase in 
their application to the provisions of Order 
23, Rule 1 of the Code of Civil Procedure as 
oommended itself to the oourb below. 
Applying this proposition of law to the 
faots before us, we think that in this oase 
the lower appellate Court did apply its 
mind judicially to the question properly in 
issue before it. As a matter of faob the 
plaintiff's application for leave to withdraw 
had been made in the first instance to the 
trial oourt and rejeoted by that oourb, so 
that the appellate oourt was reconsidering 
a matter upon whioh the trial oourt had 
pronounced a judioial opinion. The learned 
District Judge has reoorded his opinion 
that there was a formal defect in the frame 
of the 6uib and bhat there were otherwise 
suffioienb grounds in law for allowing the 
plaintiff to withdraw and to institute a 
fresh suit on the same subjeot-matter. We 
think that in this case a judioial discretion 
was undoubtedly exeroised and that it is 
not for us in revision to pursue the matter 
further. We dismiss this application 
with oosts. 

Application dismissed. 
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Walsh and Ryves, jj. 
Lachha Ram— Plaintiff-Appellant 


v. 

Virji and others —Defendants-Respond¬ 
ents. 

First Appeal No. 36 of 1920, deoiced on 
2nd February, 1921, from an order of the 
Diat. J., Agra. 

Civil P.C., S. 21 — Whole of the merits in the 
suit ought lo be gone in o to find out if there has 
been a conseqwnt failure ol ju'.tiee. 

I(the fl'st Court, even although it bad no terri¬ 
torial juriediotion. baa tried oQt the eaee upon the 
merits in suoh a way, that all the available evidence 
which eithor party wanted to call has been oalled, 
tho hearing and trial was satisfactory as a matter 
of procedure, and the dedieion appears to be right 
in faot, the question of the territorial jarisdiotion 
is relegated to obeourity. (87 P R' 1914, Poll.) 

Amongst other things to be taken intoaoocnnt in 
appeal in oonsidoring whether there has been a 
consequent failure of jnetioe. is the oonduot of one 
party or other daring the suit itself. These 
matters must be considered as thoroughly as 
though the appeal is being heard upon the merit* 
[P. 67, 0. 2; P. 68, 0. 1.] 
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■Lalit Mohan Banerji &ai Narain Prasad 
■ Asthana —for Appellant. 

Baleshwiri Prasadt nd Bhagwati Prasad 
Vatina —for Respondent. 

Walsh, J. :—Tim is an appeal from an 
order retarding a plaint to the proper Court 
for want of jurisdiotion in the Court of the 
Subordinate Judge in whiob the suit was 
brought. A preliminary cbjeotion was 
raised against the hearing of this appeal on 
. bhe ground that no appeal lies, but it has 
been settled by authorities of this Court 
that an appeal lies. 

Tbfl suit was brought for damages for 
• non delivery of ashes. It was brought in 
"the Court at Agra. An objection was raised 
to the jurisdiction of that Court on the 
' ground that the oontraot was neither made 
nor performed in Agra. The oase was 
heard on the merits and the plaintiff was 
c given a deoree for Rs. 1,100 odd. Tae 
plaintiff being dissatisfied with the amount 
of the award, appealed from that decision 

■ and the defendant also filed oross-objeotions 
objecting to tbeamount of the deoree passed 
against him to the extent of Rs. 800. Sub¬ 
sequently, by Weave of the Court, the 
defendant added a ground of objection 

■ founded upon tha want of jurisdiction in the 
first court whiob went to the root of the 
matter. The learned Judge has disposed 
of that question, namely the question of 
the jurisdiotion of the Agra Court, in the 
order that is before ua, holding that there 
was no jurisdiotion, andio is that judgment 
which is challenged in appeal before ua. 
The oase is one which dearly oomes within 
Beot.on 21 of the Code. This section is new. 
It proceeds on the lines of tha Suits Valua¬ 
tion Act No. VII of 1887. and sc far as we 
know it has not been the subject of deoi- 
aion by any of the High Courts. It 
provides that no objection as to the plaoe 
in which the suit is brought shall be allowed 

® PP ® u Ua ‘ e a °a rt «nlas3 the objeotion 
is taken in the Court of first instance (which 
this was, and this la the question whiob is 
raised in this appeal), unleaa there has been 

? ° rt °“ 80q r 6 faUura ° f i U8ti09 - Obviously 
in Order to ascertain whether there hfs 
been a consequent failure of justioa or, i Q 

wro 0 n O W ° r » da, ( . a u daOi8loa wbiob ia certainly 
wrong m faob because it was tried in the 

flume decision on the merits. This has nnf, 

baan oonsidemd by the learned Judge J 
all in the judgment before ua. It ia * 


question which involves a consideration of 
the whole of the merits in the suit and 
without going into the merits and forming 
some opinion upon the justice or otherwise 
of the deoision of the first Court, it is 
impossible for the appellate Court to con¬ 
form to the provision of this seotion. Thera 
is, in other words, a clear provisions of the 
law with reservations that if the first Court, 
even although it had no territorial juris¬ 
diction, has tried out the oase upon the 
merits in suob a way, (l) that all the . 
available evidenoe whiob either party! 
wanted to call has been called, (2) that the 
hearing and trial was satigfetory as a matter 
of procedure, and (3) that tha decision' 
appears to be right in faofc, the question of 
bhe territorial jurisdiobiou is relegated to 
obsourioy. This view has been oaken on 
the sole authority to whioh we have beau 
referred. This is the oase of Haiti Ram v. 
Kundan Lai (1), and we entirely agree with 
bhe view taken thereio. We propose to 
quote as part of our judgment tha following 
passage:— The objeob of the Legislature 
in enaoting this salutary principle of law 
is that when bhe Court of first iosbauoe 
after giving an affirmative finding on 
jurisdiction takas proceedings oa the merits 
of the case, the labtar should nob ba 
rendered aborbive and all the time and 
labour spent thereon should not be wasted 
simply by reason of the fact that the higher 
Court oomes to a oondrary finding on bhe 
preliminary point of jurisdiotion." The oase 

[f beO9U80 the learned Judges 

held that there was no jurisdiotion, but they 
than went on to point out bbat the appellants 
who were objecting in the appellate Court 
o the jurisdiotion and were resisting 

b P * 1Q f a 0 >' m iQ bh9 Court of first 
instance had indulged in every form of 

ob 3 tr Uofcloa aQd dQliy 80 ag tQ 

n the opinion of the Punjab Chief Court, 

They ^ U " tb9 prooea8 of the Court. 
J.Q6y go oq to say 

.no 0 ";,:T t i‘T' 3 ' s r*,*“ ° ,a »' 

-■■» “•’** 'kV.Vi.srb, ssas? 

thaS * mo “S 9 ‘ other 

conaideriog whotU«“ there h w'baL 
consequent failure of j a96 | 09 J 91 5 “ * 

st* t“ ir y or *-*• s 

■Bwi MBir. These are m attam wh i 0 h bhe 
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learned Judge must oousider as thoroughly 
as though he was hearing the appeal 
upon the merits. We therefore allow 
the appeal and remand the oase to 
the lower appellate Court to re hear it on 
the merits and to deoide this question 
under seotion 21 and also to reconsider 
whether the deoision of the first Court is 
right or wrong upon the merits and to 
what extent he agrees with it. The 
appellant must have his oosts. 

Case remanded. 
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Lindsay and Kanhaiya Lal, jj, 

Bechai —Defendant-Appellant 

v. 

Badri Narain and another —plaintiffs- 
Respondents. 

Second Appeal No. 802 of 1919, deoided 
on 23rd May, 1921, from a deoree of the 
Addl. Sub-J., Benares. 

(a) Provincial Small Cause Courts Act (1887), 
Bch. 9, Art. 13 —Scope. 

A suit (or a haq chaharum is not oogoizable by 
fcBmall Oause Court. [F. G9, C. 1-] 

(b) Wajib-ul-arz —Earlitr wajib-ul-aiz record¬ 
ing to custom—Lattr Hala Dehi is incapatlso/ 
abrogating theiustim. 

Where an earlier wajib-ul-at t reoorded a custom 
of haq chaharum payable to the zamindars but a 
subsequent Balat Dth* declared that theoocupiers 
ot the houees were their owners. 

Held, that the later Halat Dehi oould not be 
held to abrogate tbe oustom reoorded in the earlier 
wajib-ul art, [P. 68, C. 9.] 

Earnandan Prasad— for Appellant. 

Badri Narain—lor Respondents. 

Lindsay, J.:—Both these appeals have 
arisen out of suits brought by the plaintiffs 
respondents for the reoovery of what is 
described as zar chaharum In eaoh oase 
tbe olaim was based upon the sale of a 
bouse situated in a patti oalled Deo 
Narain Singh of which the plaintiffs are 
admittedly zemindars. It is not disputed 
that in this patti of Deo Narain Singh 
are inoluded a number of houses whioh 
fall within tbe Municipal boundary of 
the oity of Benares and in that particular 
portion of the oity whioh is‘known 
as mohalla Jaitpura. Tbe plaintiffs based 


their oase upon a oustom whioh was re¬ 
corded in the wajibul-arz prepared in thei 
year 1866. The defendants, on the other 
hand, denied that they were liable to bs < 
sued for these sums. They denied that • 
there was any oustom of the kind alleged i 
by the plaintiffs and they further relied > 
upon a later statement of custom whioh .it-, 
was said was prepared at the time of the ,\ 
last settlement of Benares. This later. *j 
statement of oustom has been desoribed in- ;| 
tbe evidence and in the judgmeDts-as the 
Halat Dehi. Both tbe Charts Halow found k 
in favour of the plaintiffs. The Court of 
first instance based its judgment upon 
what was reoorded in tbe wajib ul-arz of 
1866 and also upon oertain other evidenoe- 
showing that there had been oases brought 
to the notioe of tbe Courts, in whioh the-- 
existence of this oustom bad been recognised 
and enforced. Those instanoes for the 
most part relate to the years prior to the 
year 1883, but there are instanoes also - 
whioh relate to years subsequent to that 
date. In the seoond appeals now before US- 
tbe defendants come forward and assert- 
that no Buoh oustom was proved and that as - 
a matter of faot tbe present oustom is that 
all persons who oooupy houses in this 
patti are the owners of both the houses and < 
tbe bouse sites and are entitled to dispose 
of them as if they are their full owners. 

A preliminary objeotion was taken to the - 
hearing of these appeals, based upon the 
provisions of seotion-102 of tbe Code of 
Civil Prooedure. It was argued that the 
suits were of the nature of Small Cause 
Court suits and tbab as tbe amounts in • 
dispute were under Rs. 500, no seoond* 
appeal lay. After bearing counsel on 
this point we deoided that tbe preliminary • 
objeotion could nob be sustained and that 
the hearing of the appeals must prooeed, 

In this oonneotion we need only refer to ■ 
olause 13 of tbe Seoond Sohedule of the 
Provincial Small Oause Courts Aot (IX • 
of 1887). That olause exempts from the 
jurisdiction of Small Cause Courts all suits 
to enforce payment of tbe allowance or 
fees respectively oalled ‘ malikana’ and 
' haq. ’ The concluding portion of the olause 
relates to claims for cesses and other dues • 
with whioh we are nob concerned here. It 
is perfeotly obvious that what tbe plaintiffs - 
are olaiming in these suits are what is 
desoribed as " haq" in tbe olause just 
referred to. There was oited before us a 
deoision of a single Judge of this Court, . 
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-.Bohra Bhoj Raj v. Ram Ohandra (1). All 
we need say is that if the learned Judge in 
that decision meant to lay down that a 
' suit of this kind, that is to say a suit for a 
hag, was cognizable by a Small Cause 
Court, we are unable to agree with him. 
To oome to the merits of the oass. We 
have already mentioned that in support of 
; the custom under which they were claiming, 
the plaintiffs relied upon the wijib ul-arz of 
1 1866. That dooument, whioh professes to 
be a record of oustom, lays down that in 
the oase of persons who are desoribed as 
.parjotdars selling the materials of their 
houses, the zamindars are entitled by way 
of hag chaharum to a one-fourth share of 
the sale prooseds, That the declaration 

• contained in this dooument was inteaded 
■ to be a declaration of oustom appears to ub 
to be clear from the oonoluding words, in 
whioh the zamindars said that they)would 
realise all their zemindari haqs " in accor¬ 
dance with too custom We have also 
•been referred to the evidenoe whioh was 
(produced before-the first Court showing 
Instances in whioh the oustom had been 

• observed and enforoed. 

To turn now to the main argument 
•whioh was put forward on behalf of the 
"defendants, namely the argument based 
upon the dooument known as the Halat 
■Dehi, We ware referred in this connection 
to paragraphs 46 and 47 of the Offioial 
'Report on the Sarvey and Revision of 
/Records of the Benares Distriot. This 
’report whioh was compiled at the last 
-settlement of Benares was printed in the 
'year 1887. In dealing with the reoord 
prepared at this revision ol settlement the 
Settlement Officer, at page 46 of the report, 
•States that the prinoipal papers in the reoord 
are the map, the khasra, tb ojamabindi, the 
thewat and the Halat Dehi. In paragraph 
47 referring to the Halat Dehi he describes 
'it as being of the least importance. He 
•mentions how this dooument was direoted 
■to be prepared by way of a substitute for 

r’f ulan and eho ’'= bow 

•the first intention was that the wajib-ul-arz 

I 45 60 ba don ® away with entirely. He 
thep goes on to describe the nature of the 
•entries contained in the Halat Dehi, 

“J. fch - a(i 16 m0DtioQa method by 
-whioh the instalments of the Government 

•revenue are to be paid, and the rents 
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collected, how cesses are takeD, and other 
matters of local interest such as the rights 
of irrigation. In short bbe paper is 
desoribed as being a memorandum of the 
existing customs as ascertained by the 
settlement officials during the progress of 
the settlement arrangements. Aooording 
to what is stated in the Halat Dehi, 
in these oases (Exhibit 24) we find from 
olause 10 of the dooument that in the area 
of patti Deo Narain Singh, in respeob of 
whioh thedooument was prepared, thegene- 
ral rale observed was that the zemindars 
were entered as the owners, and the house 
owners were entered as tenants of the 
zemindars. These entries profees to have 
hose made in accordance with oertain 
instructions given by the Settlement 
Offioer prior to the year 1885. We have, 
unfortunately, no oopy of these instructions 
before us and are unable to Bay for whab 
purpose or in what ciroumstanoes they 
were issued. After this reference to the 
manner in whioh the entries were made 
the dooument goes on to say that persons 
who are in oooupation of houses are the 
owners both of sites and of the bouses and 
that they have powers of transfer just as 
the zemindars have, and that the zemindars 
have no oonneotion with the houses. 

We are asked to hold on the basis of this 
document that any oustom whioh found a 
plaoe in the reoord prepared in 1866 haB 
been abrogated. Ib would be very difficult 
in our opinion to oome to any such 
conclusion on evidenoe of this kind. There 
is nob a word in this Halat Dehi about the 
existence or non-existence of the oustom 
of hag chaharum. All that oan be said 
is that the provision by whioh the 
oooupants of houses are deolared to be 
the owners is inoo.usistenb with the 
existence of any suoh oustom as was 
reoognized in the t oajib ul-arz of 1866. 

The courts below found in these oases 
that the defendants are parjotdars, in other 
words that they are persons who oooupy 
house-sites on land whioh belongs to the 
zemindars. We have been referred to the 
jamabandi whioh was prepared at the 
reoenb settlement, and from this it is 
evident that at that time the plots with 
which we are now oonoerned were 
reoorded as bila lagan, that is to say 
not assessed to rent. In the column of 
remarks we find two entries showing 
*“ amB Bs. 2 8 and Rs. 2*4 reapaoki- 
vely> We are unable to say what thesa 
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figures are intended to represent. 
L>e> ond the hare figures there is DotbiDg 
else in the column of remarks. It is a fair 
inference Irom the document as it stands 
that these lands with which we are now 
ooDcerned were recorded at the time of the 
last settlement as not liable for payment of 
any rent. The lower Courts’ however have 
agreed in bolding that these lands are never¬ 
theless parjauti lands, and it has been urged 
that this is a finding of (act with which we 
are not entitled to interfered second appeal. 
We do nod propose to interfere with it and 
we must proceed on the assumption that 
the lands are in faot par j anti lands. 

In this connection we might usefully 
refer to paragraph 86 of the settlement 
report. In this it is stated that over and 
above the various kinds of oultivatory hold¬ 
ings desciibed in the preceding portion of 
the report there is an area of 322 acres 
reoorded in the jamabandi as parjauti hold¬ 
ings. The settlement officer said that all 
this land is in the immediate vioinity of the 
city of Benares and consists of small plots 
cultivated and assessed to rent at the last 
settlement aDd on which, subsequent tc the 
preparation of the 1840 reoord, houses and 
buildings bad been ereoted. The report 
goes on to eav that ground rent amounting 
to Ra, 5,278 is still collected on some of 
these plots aggregating in all 184 acre9. 
In these oases rent had been assessed by 
the oonsent cf the landlord and tenant and 
bad been entered in the column of remarks 
in the jamabandi and in the Ealat Dehi in 
oomplianoe with the previsions of sec¬ 
tion 66of Aot No. XIX of 1873. It is further 
stated that the 134 aores entered as rent- 
free iDolude all parjauti plots on which rent 
was entered in the former jamabandi but 
on which rent is now either admittedly not 
collected or its realisation disputed 

All we are entitled to infer from this is 
that at the time the settlement was beiDg 
revised a portion of the land wbioh had 
previously beeD reoorded as parjauti land 
was reoorded a9 rent-free, either because 
of an admission that no rent was paid or 
beoause there was some dispute as to 
whether the reDt was payable. 

This plea does not appear to us to touoh 
the question wbioh is raised in this case, 
namely the existence of a oustom. It is 
obvious from what has been stated in para¬ 
graph 86 that the land may be parjauti 
land although it is Dot reoorded as paying 
any rent. We have no doubt therefore 


that the Courts below were, on the evi¬ 
dence before them, entitled to say that the 
laDd iD dispnle was parjauti land. On this 
point we need only further observe that in 
the jamabandi these lands are shown as 
beiDg held by persons described as parjotdars 
and wemightfurtberadd thatab leastin the 
saledeeds with wbioh we are concerned the 
lands were described as parjauti lands. 

That beiDg so, we are not disposed to 
interfere with the decision of the court 
below on the question of oustom. It would 
in our opinion not be reasonable to say 
that the record of oustom which was made 
in the year 1866 ha9 been abrogated by the 
preparation of a condensed wajib ul-arz 
which now goes by the Dame of Ealat Dehi 
and regarding which we have very little 
information. We do rot see how the 
settlement officer ocnductiDg the settlement 
operation could by the preparation of a 
document of this kind abrogate aD existing 
custom wbioh be found reoorded in docu¬ 
ments prepared at an earlier settlement. 

We are asked to say that this Court had 
decided in ODe oase, Damely S. A. No. 7 of 
1914 deoided on the 17th of May 1915, 
that the Ealat Dehi had wiped out the 
wajib-ulare which had been prepared 
in earlier times and that it was there¬ 
fore to be considered a3 the only 
reliable reoord of existing custom. In 
this ooDnecticn it is to be observed that 
the oase wbioh was before the court on that 
occasion was Dot a case in wbioh haq 
chaharum was beiDg olaimed on the basis 
of oustom. That was a oase in whioh the 
suit bad been brought to reoover rent from 
persons on the ground that they were par¬ 
jotdars. Aoy observation to be found in 
the Ealat Dehi wbioh is relevant to a case 
in whioh ground rent i9 beiDg olaimed must 
Dot necessarily be treated as relevant when 
we are dealing with the question of custom 
by whioh zamindars claim to realise haq 
chaharum. We cannot therefore treat this 
case as an authority for the proposition whioh 
has been advaDoed on behalf of the appel¬ 
lants. On the evidence we are Batiefied 
that the courts belov.- were right in 
holding that so far as the plots in dispute 
are oocooroed fche zemiodars have by 
ouBtom good right to olaim haq chaharum. 
Before ooncludiDg the judgment we think 
that it may fairly be observed that the 
document described as Ealat Dehi, prepar¬ 
ed for the patti Dao Narain Singh, must- 
neoessarily refer to lande other than. 
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parjauti lands, because we find that there is 
a provision made for the instalments in 
whiob land revenue is to be paid ; in other 
words it is olear that in this patti there are 
revenue paying lands whiob must be 
distinguished from parjauti lands. Conse¬ 
quently it cannot, we think, be oontended 
that the provision of the document whiob 
lays down that the oooupaatE of the bouses 
are the owners of the houses and the sites 
and have full power of transfer necessarily 
relates exclusively to parjauti lands. The 
result of all this is that both appeals fail 
and are dismissed with ooste. 

Appeal dismissed. 


A IE. 1021 Allahabad 71 (1). 
Wallaoh, j, 

Girdhari Lai —Aooused-Applioant 

v. 

Emperor —Opposite Party. 


Sessions Judge says that "itappears that 
the 6urety and Banwari were brothers; 
that being the case, Banwari and others 
were as muoh owners of the money as 
Girdhari, so I think the Court was right in 
deducting the fine from the amount of 
seourity. ” There is nothing to show that 
the money whioh the applicant deposited 
was not his own and there is no justifica¬ 
tion for seizing the money whiob had been 
deposited by Girdhari Lai as seourity for 
his brother’s appearance, in order to levy 
the fine direoted to be paid by the brother. 

I fail to see why the Sessions Judge 
thinks that wbat belongs to Girdharii Lai 
also belongs to Banwari Lai. I have grave 
doubts GV 0 D assuming that the brothers 
were members of a joint Hindu family, 
whether moDey deposited in the above 
oiroumstanoes oould be attaobed. 1 con¬ 
sider the action of the lower Courts un¬ 
justified in law and direct that the money 
be returned to the applioant. 


Criminal Revision No. 416 of 1921, deci¬ 
ded on 30lh July, 1921, from an order of 
the S. J., Mainpuri, 

Criminal P. C„ 8. 386 —Money deposited by 
surety for accused's appearance casnot oi attached 
to realise fine payable by accused. 

Money deposited to Court by a surety for tbe 
appaaranoe ot an aooused cannot be sen id in levy 
ol the fine imposed on the aoeueed, even aienming 
that tbe aooused and the surety were brothers and 
were members ot a joint Hindu family, [P.71, 
Col, a.] 

Bileshwiri Prasad —for Applioant. 

B. Malcomson —for the Crown. 

Wallach, J :—The deoision of the Court 
below cannot stand. The applioant, as 
surety for his brother’s appearance in a 
criminal oase, deposited a certain sum of 
money. The applicant’s brother was fined 
in that oase, and to levy the fine the money 
which the applioant had deposited as 
seourity for his brother's appearance has 
been attaobed. The applioant thereupon 
applied that his property should not be at¬ 
tached and that his brother's fine should 
not be levied from bis property and that 
the money be returned to him. Tbe Magis¬ 
trate says that he got the Sub-Inspector to 

investigate the matter and that the appli- 

u b0flD '“formed at the time of the 
attachment. He gives no other reason for 
dismissing the application.. - The learned 
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Ryvks and Gokul Prasad, jj. 

Ahmad Beg and others —Plaintiffa-Ap- 
pellants 


v. 

Dharman Bai and others— Defendants- 
Respondents. 


Second Appeal No. 1351 of 1917, deoided 
on 21et January, 1921, from a deoree of 
the Addl. Sub. J., Ghazipur. 


Transfer ot Properly Act, 8s. 60 and 83—Suit 
hr redemption—Deposit und.r 8. b3 is unnecus- 
sarti -Honey duesoi'.hm particular moniJidepoaif.d 
in Court on list day of that monib and hsnce there 
was no time for notice of deposit ao be served on 
mortgagee—Decree can be parsed from the month 
fixed for redemption mxt following the month ol 
deposit* 


A suit foe redemption oan lie even without a 
■» squired bj T. P. Act, 8. 88 US A.LJ* 
947, Foil.) At whatever lime the sail might be 
instituted in such a oase the deoree (or redemption 
would only take eflsot from the time fixed in the 
aeocee or, io oase of mortgages where any patllon- 
lar period of the year ie fixed from whioh a movl- 
gtgee ib to give np posseettoQ, (rem euoh a date 
next following the deoree. [p. fg, Col. 2.] 

Where under a ninfruolnary mortgage the money 
waa to be paid on the last day of Jeth in any year, 
5“ to Court on the lilt 

■UL°«! ,eih Kwaa argued that, aa the 

mortgagee! could not ba lervad with notlot of thl* 
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deposit in Court in the month of Jeth, the tenter 
was not a valid one, 

Held l bat this ground was not euffnient for the 
dismissal o( the suit lor redemption, even il this 
tender was not enough to warrant theoourt in pass¬ 
ing the deoree for redemption from the date ol 
the deposit it was certainly proper and legal for 
the Court to have passed a deoree from the last 
day of Jeth next succeeding the date of the deposit. 

S. M. Sulaiman, Iqbal Ahmad and 
Mukhtar Ahmad—lor Appellants. 

il/. L. Agarwala —for Respondents. 

Gokul Prasad, J.:-Tbis is an appeal 
by the plaintiffs in a suit for redemption. 
The faots are not at all complicated and 
are, shortly, these The predecessors-in- 
title of the plaintiffs made a usufruotuary 
mortgage of oertain property on the 15th 
of July 1862. On the 22nd of June 1910, 
the last date of Jetb, the plaintiffs deposited 
in oourt the requisite amount of the mort¬ 
gage money for payment to the mortgagees- 
defendants. That being the last date of 
Jeth, as stated above, notice oould uot be 
served on the mortgagees within the month 
of Jeth. The mortgagees did not appear 
and those proceedings fell through. The 
money, however, remained in oourt all 
along. The plaintiffs-mortgagors broughb 
a suit in the year 1915 for redemption of 
the mortgage and they olaim damages for 
the last three years preceding the institu¬ 
tion of the present suit. The defendants 
contended inter alia that the amount of the 
tender in the proceedings under seotion 83 
of the Transfer of Property Aot was not 
enough and they further contended that the 
tender was not made at the proper time. 
The first oourt oame to the oonolusion that 
the tender was a right one, both as regards 
the amount and the time. It aooordingly 
decreed the suit for redemption and for 
three years’ mesne profits preceding the 
institution of the present suit. The 
mortgagees went up in appeal. The learned 
Judge of the lower oourt, without entering 
into the question whether the amount 
tendered by the mortgagors was sufficient 
or not, oame to the conclusion that beoause 
notioe of the deposit made hy the mort¬ 
gagors in oourt on the last day of the month 
of Jeth oould not have been given to the 
mortgagees in the month of Jetb, therefore, 
the tender was not a valid tender and being 
as suoh inoperative, he dismissed the suit. 
The plaintiffs-mortgagors oome here in 
«eoond appeal and their contention is that 


the tender on the last day of Jeth by 
deposit in oourt was a valid tender and that 
the suit has been wrongly dismissed. It 
was further contended on their behalf in 
argument that in any event they should 
have been allowed a deoree for redemption 
from the beginning of the year succeeding 
the next month of Jetb. Before deoiding 
this point we asked the oourt below to 
submit to us a finding on the question 
whether the amount tendered by the 
mortgagors-plaintiffs by deposit in oourt 
was sufficient or not, inasmuoh as the lower 
appellate Court bad failed to deoide this 
particular point. The finding has now oome 
baok and is to the effeob that the amount 
deposited by the plaintiffs in court was 
sufficient to discharge the mortgage. The 
only point whioh now remains for us to 
oonsider is whether the amount deposited 
by the plaintiffs-mortgagors in oourt on the 
last day of Jeth was or was not a sufficient 
tender, within the meaning of seotion 83 
of the Transfer of Property Aot, to enable 
them to obtain possession "of the property 
and damages up to next Jeth. A large 
number of oases have been oited to us bub 
we do nob think it necessary to disouss all 
of them as they are nob strictly in point. 
There is no doubt that a suit for redemption 
oan lie even without a tender as required 
by seotion 83 of the Transfer of Property 
Aot: see Haith Singh v. Bchari Lai (1). 
Of oourse. at whatever time the suit mighb 
be instituted in suoh a case the deoree for 
redemption would only take effeob from the 
time fixed in the deoree or, io oase of 
mortgages where any particular period of 
the year is fixed from whioh a mortgagee 
is to give up possession, from suoh a date 
next following the decree. In the present 
oase, however, the money was to be paid 
on the last day of the month of Jeth in any 
year. The money, as we have stated 
above, was deposited on the last day of 
Jeth 1910. The argument plaoed before 
us is that as the mortgagees oould not be 
served with notioe .of this deposit in oourt 
in the month of Jeth, therefore the tender 
was not a valid one and therefore the suit 
for redemption was to fail. This is the 
ground on whioh the oourt below has dis¬ 
missed tbe suit. In our opinion this 
grount was not sufficient for the dismissal 
of the suit. As we have stated above, 
even if this tender was not enough to 

(1) (19JO) 43 All. 96-59 1.0. 93-18 A.L.J- 947. 
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W arranb tbe oourb in passing the decree 
(or redemption from the date of the de¬ 
posit ib was oertainly proper and legal for 
the court to have passed a deoree from the 
last day of Jeth next suoceediDg the date 
of the deposit. In tbe present oase, having 
regard to tbe fact thab the plaintiffs have 
olaimed damages for the three years next 
preoediog the institution of the present 
anib only and not from the date of the 
-deposit it is nob necessary for us to deoide 
•this point. The plaintiffs would in either 
view be entitled to a deoree for possession 
as olaimed and damages for 3 years pre¬ 
ceding suit. As the suit has been dismissed 
■by bhe court below on a preliminary point 
this oase must gobaok for the trial accord¬ 
ing to law of tbe issues left undeoided. Wo 
therefore set aside tbe deoree of the lower 
appellate Oourb, romand this oase to that 
oourb under Order 41, Rule 23 of tbe Oivil 
Procedure Code with directions to readmit 
the appeal bo its original number on the 
register and to dispose of it according to 
law. Costs of this appeal will be oosts in 
.tbe oause. 

Appeal decreed. 
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Gokul Prasad and Lindsay, jj. 

Ham Kamir— Plaintiff-Appellant 

v. 

Nem Chmd and others— Dafeudants- 
Respondents. 


Seoond Appeal No. 1081 of 1919, deoided 
on 6th July, 1921, from a deoree of the 
Second Addl. J. t Aligarh. 


Limfcalwn dot, 8. 38—Companies Aot (18831 
8. 4 —Unregistered business association of more 
than 30 -Suit 6u on* mipsbir tor refund of oaoital 
—Cause of aolion a-.erues from nsynenl and is not 
continuous. 


An unregistered basioem association ot more 
than 30 parsons wss formsd in oontraventian of 
B. 4 of ths Companies Aot of 183a-Ahoat 30 
years later, the heirs of one of the numbers 
brought a suit for a declaration that the partner¬ 
ship was illegal and tor the reoovety of the share 
of the ospit* 1 contributed by their ancestor. 
They alleged that they had been pressing tbe other 
partnere to gat the pirtaerahip registered but that 
they bad retosed to do ao, 


■Held that the oause of action for return 61 the 

" lha moae * w *'HW and 

m" “"’KVa*. 01 10 


1931 A/10 


Peary Lai Banerji —for Appellant. 

Surendra Nath Sen and Sital Prasad 
Ghosh —for Respondents. 

Lindsay, J.:—The plaintiff is tbe ap¬ 
pellant here and his suit had failed in both 
the courts below on the ground that it was 
barred by limitation. In our opinion the 
finding of the oonrts below on tbe question 
of limitation is oorreot. We think the suit 
was time-barred. The suit was one of a 
somewhat peculiar nature. Tbe plaintiff 
oame into oourb alleging thatbis grandfather 
and a number of other persons, exceeding 
20, had in the year 1898 oombined together 
for the purpose of starting a Cotton Press 
and Ginning Faotory. All the persons 
who book part in tbe formabion of this 
business contributed capital to the under¬ 
taking, and in substanoe the suib of the 
plaintiff now is for the return of the capital 
whioh was subscribed by his grandfather 
who appears to have taken a priooipal pari 
in launching this business. The plaintiff 
founds his oase on tbe plea that the namber 
of persons who joined in starting this busi¬ 
ness being in exoess of 20 the association 
was an illegal one, with reference to 
SQotion 4 of the old Companies’ Aot of 
1882. The law is the same under the 
present Companies' Aot of 1913. Ib was 
alleged that the plaintiff had been pressing 
the other partners in the business to geb 
theOompany registered and as they refused, 
the plaintiff brought this suib in whioh he 
asked for bhe following reliefs :— 

(1) A declaration that the partnership 
now being carried on is illegal; aod 

(2) an order that the property belonging 
to the partnership should be brought to 
sale and out of the sale prooeads the plain¬ 
tiff should be paid the oapital whioh hia 
grandfather put into the business. 

There was a good deal of disoussion in 
both the courts below as to whether a suit 
°f. this kind was maintainable. Clearly, 
with referenoe to seotion 4 of the Com¬ 
panies’ Aob referred to above, the assooi-' 
ation ia ooa whioh is prohibited by law. 
Both the teamed Judges of the oourfcg below 
seemed to think that a suit for bhe return 
of tbe oapital subscribed by the plaintiff 
was not one whioh oould be maintained. 
It is, however, not neoessary for us to 
decide this question. We will assume in 
favour of the plaintiff that suah a suit is 
maintainable, The question arises then ae 
to what period of limitation is to be applied 
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to cases of this kind. In substanoe, the 
oause of aotion for the suit is the fact that 
the plaiotid’s grandfather parted with 
certain money in order to form a sooiety 
or business whioh is prohibited under the 
Companies' Aot. The return of that money 
is sought on the ground that the money 
was paid for an illegal object. In this view 
of the case itseems to us the oause of aotion 
for return of the money must have aoorued 
as soon as the money was paid aud we 
cannot aooede to the argument that there 
was a oontinuing oauee of aotion in plain¬ 
tiff’s favour. The limitation, in our 
opinion, must be taken to have run from 
the date on whioh tbo plaintiffs grand¬ 
father parted with this money and as that 
was about twenty years before the suit was 
brought, the bar of limitation applies. The 
appeal fails and is dismissed with costs. 

Appeal dismissed. 


A.I.R. 1921 Allahabad 74 (1). 

Piggott and Walsh, jj. 

Munna Singh —Applicant 

v. 

Dighijai Singh and others —Opposite 
Parties. 

First Appeal No. 150 of 1920, deoided 
on 31st January 1921, from an order of 
the Addl. J.. Moradabad. 

Provincial Insolvency Act (19301. 8. 10 (l) (a) 
—Monty dm under deoree cl Rent Court is "debt”, 
Money due under a rent deoroe iaa"debl” 
within 8 6 (3) of the Provincial Insolveooy Aot 
(8 of 1907) and ol 8. 10 (1) (a) of Aot V of 1920. 
[P. 74, O. 3.] 

R'm% Kant Malaviya —for Applioant. 
Rizi Ali —for Opposite Parties. 

Piggott, J.:—The question fordetermina- 
tion in the oourt below was whetheroertain 
money due from the appellant Manna 
Singh under the deoree of a ReDt OoHrb was 
or was not a “debt” within the meaning of 
seobion 6 (3) of the Provincial Insolvency 
Aob, No. 3 of 1907, or seotion 10 (1) (a) 
of the present Act, No. 5 of 1920. The 
learned Additional Judge, without giving 
any reasons, has said that he does not 
think that a deoree passed by a Rent Oourt 
oan be considered as a " debt ” for the 
purposes of the Insolvency Aob. We oan- 
cotconoeive of any definition of the word 
"debt” whioh would exolude the deoree in 


question from the operation of the provi-1 
sionsoftheProvinoiallnsolvenoy Aot above* 
referred to. The respondent apparently relies 
on section 193 of the Looal Tenanoy Aob, 
No. II of 1901, read with seotion 56 (2), the 
repealing section of the Provinoial Insol¬ 
vency Aob No. 3 of 1907. A qaestion might 
ooocoivably arise, as for instjnoe upon an 
application by tbs holder of theRant Oourt 
deoree for the ejectment oftheteuant under 
seotion 57 (a) of the Tenanoy Aob, as to 
whether or not the leave of the loeolvenoy 
Court was neoeesary before suoh an appli¬ 
cation oould be made. Tbat question, 
however, is oot before us. The debtor has 
brought his oase within the provisions of 
tbe Provinoial Insolvency Aot: he has 
oommibted an act of bankruptcy by present¬ 
ing his petition aud he has proved the 
existence of a " debt ”, namely this Rent 
Courbdeoree, far in exoess of the presoribed 
minimum of Rs. 500. He was entitled to 
bis order of adjudication, the legal conse¬ 
quences of the same to be loft to work 
themselves out. 

Walsh, J.:—I entirely agree. I think I 
oan understand the learned Judge’s reason. 
I thick he regarded tbe InsolveDoy Aot as 
a method of exeoution. As a matter of faob 
it is a method of evading exeoution 

By the CourtWe set aside tbo order 
of the oourt below aDd adjudicate tbo appel¬ 
lant an insolvent. We return the reoord to 
that oourt in order that proper proceedings 
in the insolvency may be baken. 

Order set aside. 
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Tudball and Rapiq, jj. 


Bashir Ahmad Khan — Defendant- 
Appellant 

v. 

Nazir Ahmad Khan and others —Plain- 
tiffs-Respondents. 


Saocnd Appeal No. 1460 of 1918, deoided 
on 16th Maroh 1921, from a deoree of Diet. 
J., Ghazipur, 


’ransfer of Property Act, 8. 68 (41 (b)-Vende, 
!f sale, executing agreement lor payment of 
xnce o/\purchate-money by instalments-Chatge 
ot necessarily foregone . 

tier tbe exeoationof the sale deed, the vendee 
auted a simple agreement under whioh he 
aed to pay the balance of the purohaee money 
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in monthly instalments and further agreed that if 
two instalments in enooesBion remained unp»id 
the vendor ehonld be entitled to reoover the stole 
at onoe. [P.76. 0. 1 ] 

Held that there w»9 nothing in the wording of 
the two doonments to show that there was any 
contrast between the parties under whioh it was 
olearly uodereiood or even implied that the oharge 
granted by 8. 66 of the Transfer of Property Aot 
was abandoned. The taking of the bond was not 
an indioalion that it was taken by the vendor in 
lien of his right under 3. 55. [P 75, 0. 3.] 

M. Ishaq Khan —for Appellant. 

S. M. Suhiman— for Respondents. 

Tudball, J.:—The only point pressed 
in the Coari below was the question of law 
which has been also raised before us. 

On the lOoh of February 1905 the plaint¬ 
iffs-respondents’ predeoessor-iD-title sold 
oertainzamindarito the defendant-appellant 
for the sum of R 9 . 799; Rs. 300 were paid 
in oaeh and in respeot to Rs 499 the sale- 
deed set out that it would in oortain oiroum- 
slanoes be not paid by the vendee to the 
vendor. Three day6 afterwards, i.e. on the 
13th of February 1905 the vendee exeouted 
a simple agreement under wbioh he agreed 
60 pay Rs. 499, the balanae of the purohase 
money io monthly instalments of Rs. 50 
eaoh, and further agreed that if two instal¬ 
ments in euooessioo remained unpaid the 
vendor should be entitled to reoover the 
whole at onoe. The present suit was 
brought on the 10th of February 1917 to 
reoover the unpaid balance of the purohase 
money by sale of the property sold, in other 
words, to enforoe the charge wbioh is given 
to a vendor under section 55 (4) (6) of the 
Transfer of Property Aot. Tho plea taken 
in defenoe with wbioh we are ooncerned is 
that the suit was barred by limitation be¬ 
cause no suit bad been brought witbin six 
years of the bond of the 13th of February 
1905, wbioh bond, we may note, was duly 
registered. The Court below held that the 
execution of the bond was in no way 
inconsistent with the provisions of sec¬ 
tion 66 and as the period of limitation for 
a suit to enforoe the obarge given by that 
section was twelve years, and the suit had 
been brought witbin twelve years of the 
exeootion of the sale-deed thert was no bar 
of limitation against ib. In the memo¬ 
randum of appeal to this oourb the same 
point is raised. There is also a plea that 
there waiino covenant to pay interest and 
that the plaintiffs were not entitled to any 
interest on this amount olaimed. So far aa 


the first point is concerned, we have exa¬ 
mined the sale deed aod the bond Seo- 
tion 55 of the Transfer of Property Aot 
distinctly says that in the absence oi a 
oontraot to the oontrary where the owner¬ 
ship of a property has passed to the buyer 
before payment of the whole of tho purohase 
money the seller is entitled to a oharge on 
the property in tbe hands of the buyer for 
the amount or any part of tbe purohase 
money remaining unpaid and for interest 
on such amount. There is nothing in the 
wordingof the two documents to show that 
there was any oontraot between the partieB 
under wbioh it was olearly understood or 
even implied that the charge granted by 
section 55 of the Transfer of Property Aot 
was abandoned. It is argued before us 
that tbe taking of tbe bond itself was an 
indication that it was taken by the vendor 
in lieu of bis right uuder section 55 of the 
Transfer of Property Aot. With this it is 
impossible to agree. A6 a matter of (aot the 
oase is parallel in every respeot with that of 
Webb v. Macpherson (1). That oase was 
deoided by their Lordships of the Privy 
Counoil and in it they showed olearly the- 
difference between tbe English law as to a 
vendor’s lieu and the oharge granted by 
seotioD 55 of tbe Transfer of Property Aot. 
In that oase as in the present oase after the 
execution of the sale-deed a simple agree¬ 
ment was taken by tbe vendor from the' 
vendee under which the latter agreed to pay 
tbe balanoe of the purohase money by 
instalments. Our attention was oilled to a 
decision in Krishnaswami Iyengar v. Subra- 
mania QanapalUqal (2). That oase does 
Dot help the appellants, for the facts are 
not similar to those of the oase bofore us 
nor to those of Webb v. Maopherson (1). We 
are satisfied in the present oase that the 
vendor bad no intention whatsoever of 
relinquishing her oharge under seotion 65 
of the Transfer of Property Aot. As to 
interest, the plea has equally no force in 
view of the language of seotion 65 t4) (6) 
of the Transfer of Property Aot. 
There is therefore no force in the appeal 
and we dismiss it with oostB. 

Appeal dismissed. 


(1) (1904) 81 Cal. 67-80 1. 4. S88-9 OWN. il — 

Lu‘7£ , /, L . R ’ 839 " 13 369-8 Bar. 

554 (P.UiJ, 

(8) »918) 1 L.W 910-1918 M.W,N. 931-44 1.0> 
083-35 804. 
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AIR. 1921 Allahabad 78. 

Stuart, j. 

Pahalwan Singh —Applioant 

v. 

Sahib Singh —Opposite Party. 

Criminal Revision No. 33 of 1921,deoided 
on 18th Febraary 1921, from an order of 
the 1st Class Magt., Moradabad. 

Criminal P C.S. M9-Acquittal-Revision by 
High Court—Private person may apply but High 
Court will not interfere except in oases of grave 
miscarriage of justice. 

A High Cjutt has power under 8. 439 to revise 
an order of aoquittal, though not to oonvert a 
finding of acquittal into one of oonviotion. (9 All 
134 F.B., Full.) But this power should be used 
very sparingly. High Court will interfere in 
revision at the instanoe of a private individual 
only in the most serious oases and in the event of 
grave misoarriages of justice. [P. 76, Cs. 1 & 3.] 

S. B. Johri —for Applioant. 

Stuart, J.:—This is an application in 
revision against an order of aoquittal passed 
by an appellate oourt. The acquittal is a 
good order of aoquittal in so far that it 
contains no inherent defeota. Whether 
the appellate oourt did or did not arrive at 
a oorreot conclusion is a question into whioh 
I do not propose to go, for th9 following 
reasons. There oan he no doubt as to the 
faot that a High Court has power under 
seotion 439 of the Criminal Prooedure 
Code to revise an order of aoquittal, 
though not to oonvert a fioding of aoquittal 
into one of oonviotion. In referenoe to 
orders of aoquittal pas9od by a oourt of 
session or any other appellate oourb in 
appeal the High Oourt may under seo¬ 
tion 439 reverse suoh an order and direot a 
re-trial of the appeal. This is the interpreta¬ 
tion of the law whioh prevails in this Court, 
for bhis is the pronouncement of Full Benoh 
of this Court in the case of Queen Empress 
v. Balioant (1). But on many oooasions ib 
has since been laid down in this and other 
oourts that this power of interference with 
aoquittals in revision is a power that should 
be used very sparingly. The principle that 
should underlie the matter is this. Criminal 
Prooedure in India is founded on Criminal 
Prooedure in England. One of the ele¬ 
mentary principles in the English law is 
that onoe a man is aoquitted he oannot be 
re tried, muob less oonvioted. In India 
(presumably owing to speoial reasons) the 


immunity from re-trial and oonviotion has 
been somewhat modified and it is open to 
the Looal Government to present an appeal 
against an aoquittal So in India a man’s 
immunity from re trial and oonviotion is 
subjeot to the faot that the Looal Govern¬ 
ment can institute an appeal against his 
acquittal. But it has always been held 
and it always should be held that this 
power to appeal is a power vested in the 
Looal Government and that no right to 
appeal is possessed by a private person. 
While this High Oourb has laid down 
that an order of acquittal oannot be ohanged 
into an order of oonviotion in revision it is 
to be noted that in so far as the aooused 
person is oonoerned it is diffioult to see how 
he is better off if at the instanoe of a private 
proseoutor his order of acquittal i9 quashed, 
a re-trial is ordered, and he is subsequently 
oonvioted, When this prooedure is adopted, 
and a man who has been legally aoquitted 
is re-tried by an order in revision and then 
oonvioted, the private individual has 
gained by another method the privilege to 
whioh he is not entitled under the law, 
He has appealed against the aoquittal and 
appealed againsb it successfully. He un¬ 
doubtedly oau do so under the authority 
of the Full Benoh ruling bub in subsequent 
oases the effeot of the Full Benoh ruling 
has been greatly diminished owing to the 
oiroumstanoe that ib is laid down as a 
general rule and binding rule that exoept 
in the most serious oases and in the event 
of grave misoarriages of justioe no High 
Court shall interfere in revision in suoh 
matters. The oase before me is of the 
mo3t trivial. Whether the deoision was 
right or wrong, it is idle to suggest that 
there has been a misoarriage of justioe. As 
far as law and order are oonoerned, as far 
as the peaoe of the district is oonoerned and 
as far as the interests of the people are 
oonoerned, it is absolutely immaterial 
whether the aocused person was oonvioted 
or aoquitted. If he had been oonvioted he 
would presumably have beeu sentenoed to 
a nominal fine. He has already been 
punished exoessively by having to undergo 
the expense of appearance in this oourt in 
a matter of suoh a naturo. Baoause I find 
the oase trivial to a degree and beoause I 
think that an order of re-trial would 
infringe the privileges of the subjects, 
possessed by the aooused, I rejaob this 
application. 

Application rejected. 


(1) (1886) 9 All. 184-1886 A.W.N. 832 (F.B.), 
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AI.R. 1981 Allahabad 77. 

TCDBALL AND RaPIQ. JJ. 

Radhi Maiho Plaintiff-Appellant) 

v. 

Ram Sewak and others —Defendants- 
Respondents. 

Seooad Appeal No. 597 of 1918, deoided 
on 18th January 1921, from a decree of 
the Disk J.. Allahabad, 

(ah O, P . Land Revenue Act, 8 j. 56 and 86— 
Scope • 

89 . 66 and 86 have no application to the oaee 
o[ a permanently settled village (or whioh no 
Settlement record or reaord of rights had ever been 
drawn up. 

(b). Lmdlorl and Tenant—Customary due for 
tillage tzpmscs, noi part of contract of rent, cannot 
bi rtcmred through Revenue Coutt. 

A ocHtamary due whioh residents of the village 
have been psyiog, bat whioh is not part and 
paroel o! the ooutraot of rent, ia not recoverable in 
the Revenoe Court. 

Where the tenants of a village had been paying 
for many years, a dae koowa as 41 Gaon Kharoh ” 
or village expenses, and where in the Patwari's 
reootd, against eaob amount of rent, a figure was 
entered for 44 Gaon Kharoh,” 

Held that the 44 Gaon Kharoh M might be a 
customary due whioh the tenants had been paying 
the zammdar for many yeare but that it was not 
part and paroel of the contract of rent so as to be 
recoverable through a Revenue Court. [P. 77. 

o. a] 

B/dri Narain — for Appellant 

Nawal Kishore —for Respondents. 

Tudball, J.:—This appeal ariees out 
of a suit for rent and the dispute before us 
relates to wbat is known in the oase as 
" Gaon Kharoh. ” The parbies bo this 
appeal are the zamindar and oertain agri¬ 
cultural tenants. The plaintiff who is the 
appellant before us brought a suit in the 
Revenue Court seeking to reoover arrears 
of rent from the defendants on aooounb of 
their holdings of onllivabory land. In 
his statement of aooounb, the plaintiff 
pub down the rent of the land at a 
oertain figure and added to that amount 
another figure under the bead of village 
expenses, whioh is sometimes oaloulated at 
the /ate of three pies and sometimes at the 
rate of four pies a rupee on the rental of 
the land. There was also a olaim for 
acreage oess with whioh we are not oon- 
oernea in this appeal. The oourb of first 
instance gave the plaintiff a deoree for rent 
and also for the Gaon Kharoh. On appeal, 


the learned District Jndge has held thab it 
has not been established before him that 
the Gaon Kharch is in faot part of the 1 
oontraot of rent. He found that the Gaon 
Kharoh was a cess. It was therefore not 
recoverable in the Revenue Court. In 
addition to thi3 he also held thab sections 56 
and 86 of the Land Revenue Aot applied 
and as there bad been no record made by 
any Settlement Offioer, therefore the oess 
was nob recoverable. The villages in 
quesbion lie in pargana Saktishgarh in the 
Diatriob of Mirzapur and are under 
permanent settlement. It is an admitted 
faot that no settlement reoord has been 
drawn up by any Settlement Offioer nor 
has any reoord offioer ever been deputed by , 
Government to draw up the reaord of 
rights. The result is that eeotious 56 and 
86 of the Land Revenue Aob do not 
operate or apply to the present village. Ib 
is urged before us that the evidence on the 
reoord dearly establishes the faot that the 
tenants of this village have for the last 
forty-five or 'fifty years been regularly 
paying this Gaon Kharoh, and that this 
faot dearly establishes that ib was part of 
the oontraot of rent that they should pay 
this item. AtbentioD has been oalled to the 
entry of rent in the patwari’s reoord. Against 
eaoh field of the tenants a rent is enbered 
and under the total of these roots there is 
entered a figure for ' Gaon Kharoh.' The 
reoord, in our opinion, does not establish , 
the faot that the Gaon Kharoh was part . 
and paroel of the oontraot of rent. Ib may . 
be a oustomary due whioh residents of the 
village have been paying, but as far ^s wa 
oan judge ib is nob part and paroel of the 
oontraob of rent and'as suob is nob recover¬ 
able in the Revenue Oourb. We express no 
opinion as to whether or nob it is recover¬ 
able in a Civil Court, bub oertainly it is no 
part and paroel of the oontraob of rent, and 
is nob reooverable as rent in the Revenue 
Court. In this view, the appeal must fail 
and we dismiss ib with costs. 

Appeal dismissed. 


1921 


79 Allahabad kandhai pande v. dachchina misrain (Tudball, J.) 


* A I R 1921 Allahabad 78 

Tudball and Lindsay, jj. 

Kandhai Pande —Defendant-Appellant 

v. 

Dachchina Misrain and another —Plaint- 
iffs-RespondenGs. 

Seoond Appeal No. 646 of 1918, deoidod 
no 25th January 1921, from a deoree of 
the Dist. J., Gorakhpur. 

"Specific Reltef Act (I of 1877). S 42, Proviso— 
Declaratory suit—Contesting defendant not in 
possession-Defendants in possession not contesting 
suit—Further relief for possession need not be 
asked. 

The widows of a Hindu exeouted a gift of 
part, of the property in favour of the daughters. 
The daughters’ application for mutation of names 
was refuted on the opposition cf tbo next rever¬ 
sioner. Thereupon they instituted a suit for a de¬ 
claration that they were the owners in possession of 
the sharee speoified in the deed of gift Ths widows 
were made p ro formi defendants but the only 
opposing defendant was the reversioner, by whom 
was raised inter alia the plea that the suit was 
barred by 8. 42 of the 8psoiflo Rejief Aot. 

Held that inasmuoh as the plaintiffs oould only 
obtain a declaration as against the reversioner, 
who was the only opposing defendant, and oould not 
have asked lor any farther relief as against him, 
the suit was not barred by 8. 42. [P. 78, 0. Q.j 

Jang Bahadur Lai —for Appellant. 

Surenira Nath Sen —for Respondents - 

Tudball, J. :—This is a defendant’s ap¬ 
peal. The two plaintiffs are the daughters of 
one Jagdeo Pande who died leaving two 
widows Mu8ammat Phul Kunwar and 
MusammntHauarani. After his death, these 
two widows on the 2nd of September 1913 
made a gift of part of their estate in favour 
of the two daughters of Jagdeo, conditional 
on the two daughters agreeing to support 
them, the two widows. There was a con¬ 
dition in the gift that if the widows were 
not sunported they would have a right to 
set aBidG the gift aod to take possession of 
the gifted property. Ttie two daughters 
applied to the Revenue Court for mutation 
of their names. They were opposed by 
Mandeo, the first oousin of Jagdeo Pande, 
and the mutation wasiofused. Thereupon 
the plaintiffs brought a suit out of wbioh 
this appeal has arisen, for a declaration that 
they were the owners in possession of the 
shares speoified in the deed of gift. Maudeo 
resisted the suit. He pleaded that Jagdeo 
had left a sou Jamua who died two years 
after him, thab the deed of gift was a con¬ 


ditional gifb, thab there bad been no total 
surrender of the estate and thab therefore 
the title to the estate had nob passed to the 
donees. He also pleaded that section 42 
of the Speoifio Relief Act was a bar to the 
suit as brought The oourt of first instance 
granted a modified declaration It held 
thab Jagdeo was entirely separate from 
Mandeo, also that the gift was not a gift 
of the total estate and thab the gift was 
also conditional. But it held that the 
plaintiffs were entitled to possession of the 
estate during the lifetime of the widows.' 
The widows were made pro forma defen¬ 
dants to the suit but the real refendant 
was Mandeo alone. He has sinoe died and 
he is now represented by the present 
appellant Kandhai Pande. On appeal the 
deoree was upheld by the District Judge. 
Three points have been taken before us. 

(1) That seotion 42 of the Speoifio 
Relief Aot is a bar to the suib; (2) that there 
has been no total surrender of the estate 
and thab therefore the plaintiffs are nob 
entitled to a deoree at all; and (3) that the 
gift was conditional, void and not binding. 

So far as seotion 42 of the Speoifio Relief 
Aot is oonoerned, Mandeo, it is olear, was 
the only opposing defendant in the suit 
and as against Maodeo the plaintiffs oould 
only obtain a deolaration. In these oir- 
oumstanoes they oould have asked for no 
further relief as against him. It is olear 
therefore that there is no foroe in this plea. 
So far as the other points are oonoerned, 
the declaration granted by the Oourbs below 
is a deolaration thab the plaintiffs are enti¬ 
tled to possession of the property gifted so 
long as the two widows remain alive. 
Whatever the nature of the gifb may be, it 
is quite olear that bhe widows at least were 
entitled to part with their own rights a3 
such widows and Mandeo bad no ground 
whatsoever to take any exoeption to such 
a transfer. The widows do oot oppose the 
plaintiffs' olaim and Mandeo is nob in a 
position to oonte3t the deolaration thab 
has been granted. The transfer by the 
widows of their rights as suoh was a 
valid transfer. It is olear therefore thab 
there is no foroe in this appeal. We dismiss 
it with oosts. 

Appeal dismissed. 
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•A.I.R. 1921 Allahabad 79. 

GOKUL PftASAD AND LINDSAY, JJ. 
Agha Sultan Z/jan—Defendant-Appellant 

v. 

Mohabbat Khan and another— Plaintiffs- 
Respondents. 

Second Appeal No. 1190 of 1918, 
decided on 21sb February 1921, from a 
deoree of the Sub-J., Cawnpore, 

• Oivil P 0., 0. 91, R, 66 —Mortgage notified in 
proclamation—Austion-purehaser can never thele si 
question the mortgage. 

A parohaaer at aaotioo who has purohaBed 
certain property is entitled to dispute the validity 
ol a mortgage vrhioh was notified in the sale pro¬ 
clamation prepared under 0. 91, R. 66. (38 All. 
418 and 36 All. 967, Appr.l [P. 79. 0. 1.] 

K. f7. Kitju —for Appel lanb. 

Oulaari Lai —for Respondents. 

Gokul Prasad, J.:—The prinoipal 
question raised in this appeal is 
whether a parohaaer at auotion who has 
purchased oertain property is entitled to 
dispute the validity of a mortgage which 
was notified in the sale proolamatiop 
prepared under Order 21, rale 66 of 
the Code of Civil Proaedare (Aot 
No. V of 1908). It appears thab one 
Musammat Hingan Bibi was in possession 
of a certain bouse. As assigns from one 
Nurjahan Begam the plaintiffs sued Musa- 
mmab Hingan for possession of the house 
and on the 25th of January 1917 they 
obtained a deoree for possession of a ten 
annas share out of the 16 annas of the 
house. Costs were also decreed to them 
to the extent of about Rs. 80. It appears 
that the plaintiffs took out execution of the 
decree for costs and in execution thereof 
they applied for attachment and sale of the 
remaining six annas share of the house. Be¬ 
fore, however, the order for attachment 
oouldbeoarriedout, Musammat HinganBibi 
made a ueufruotuary mortgage of the whole 
house for Rs. 1,000 in favour of the defen¬ 
dant-appellant. It might be mentioned 
here that MuBammat Hingan. Bibi had 
appealed from the deoree for possession 
given by the first Court and during the 
pendenoy of the appeal the exeoutiou pro* 
ceedings above referred to were taken and 
the mortgage mentioned above exeouted. 
It appears that daring tho course of the exe¬ 
cution proceedings a sale proclamation was 


prepared under the provisions of Order 21, 
rale 66, C.PC. and the mortgage of the 
2od of March 1917, whioh had been effect¬ 
ed after the application for execution had 
been made, was also mentioned as a charge 
for wbioh the property was liable. The 
property was Bold on the 28th of July 1917 
and Puran purchased it. On the 18th of 
September 1917 he sold it to the present 
plaintiffs. The present 3uit has been 
brought by them for possession of the 
house so purchased, on the ground that the 
defendant-appellant has obstructed them 
in taking aotual possession of the house. 
The first Court decreed the plaintiffs’ olaim 
unconditionally as to the 10 annas share for 
whioh they had gob a deoree against 
Musammat Hingan, but as to the remain¬ 
ing six annas share whioh they had purcha¬ 
sed at auotion it attached a condition to the 
effeot that they must redeem the mortgage 
for Rs. 1,000 in favour of the defendant- 
appellant which had been notified at the 
time of the sale at wbioh their predeoessor- 
in-bitle, Puran, purchased the property. On 
appeal by the plaintiffs the learned Sub¬ 
ordinate Judge modified the deoree of the 
Court of first insbanoe by decreeing the 
plaintiffs' suit unconditionally. The defen¬ 
dant-appellant who bad taken the mort¬ 
gage from Hingan on the 2nd of Marah 
1917 during the continuation of the execu¬ 
tion proceedings as mentioned above, comes 
here in seoond appeal. The first oonten- 
bion raised on his behalf is thab having 
regard to the provisions of Order 21, rule 
66 of the Code of Civil Procedure (Act 
No. V of 1908), the auotionpurohaser is 
precluded from challenging the validity or 
oorreotness of the mortgage in his favour, 
It is contended that there has now been a 
ohange in the procedure to be followed in 
execution proceedings in this matter and 
that the oase of Shib Knnwar Singh v. Sheo 
Prasad Singh',1), is no longer good law. The 
present oase is governed by Order 21, rule 
66. ItoorresDonda to seobion 287 of the 
Code of Civil Procedure of 1882 and the 
only ohange whioh i) is necessary to consi¬ 
der for the purpose of dooiding the question 
raised in this appeal is thab the words “ be 
drawn up after notioe to the deoree-holder 
and the judgment-debtor ” have been added. 
Ib is contended on the strength of the 
addition of these words that the proceedings 


(1) (1906) 98 All. 418*3 A.L.J, 900-1906 A.W. 
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under Order 21, rule 66 are of the same 
nature as those contemplated by Order 21, 
rule 62 of the same Code and have the same 
result. We do not think that the effect of 
this amendment has in any way altered 
the result or the nature of the enquiry 
under eeotion 287 of the old Code of Civil 
Procedure. The words here, as they stand, 
are not the same as in rule 62 of the same 
Order. In rule 62 it is expressly laid 
down that where the oourt is satisfied 
that the property is subject to a mortgage 

or charge.then certain oonsequences 

follow. In rule 66 there are no words 
like these from which it might be inferred 
that the Court has satisfied itself that 
suoh a mortgage or oharge exists. It 
only amounts to an enquiry whioh 
apparently is not to be a very detailed one 
and we do not see any reason to oome to 
the conclusion that the result of the pro¬ 
ceedings under rule 66 which culminates 
in the sale proclamation is to be conclu¬ 
sive between the parties or binding upon 
the auotion-purohaser. During the oourse 
of the argument one of us put a question 
to the learned oounsel for the appellant, 
whether in oase notioe had been issued to 
the judgment-debtor and be had taken no 
objection to the preparation of tbe sale 
proclamation, be could in a suit on the 
mortgage dispute the validity of the 
mortgage or plead want of consideration, 
The learned counsel bad to oonoede that 
the judgment-debtor oould do so. We do 
not see why, if the judgment-debtor oculd 
do so, the auotion-purohaser who, it is 
contended, is his representative oould not 
have done the same thing if the suit had 
been brought to enforoe the mortgage. If 
that right is oonoeded to him in a suit 
brought on the basis of the mortgage, there 
seems to be nothing to warrant us in 
holding that be oannot enforoe the same 
when he is suing for possession of the 
property wbioh be has purchased at 
auotion. lu our opinion the rule of law 
laid down in Sahib Kunivar Singh v. Sheo 
Prasad Singh 1), and Jairaj Mai v. 
Badha Eishan (2), still holds good and 
there has been no ohaDge so far as the 
Code of Civil Procedure is concerned. 

Itbaving been held, then, tbattheauotion- 
purobaser oould challenge tbe validity of 
the mortgage in tbe suit, we find that the 
lower appellate Court has rightly entered 


into the question of the binding nature or 
otherwise of the morbgage. On this question 
it has found in favour of the plaintiff. We 
therefore dismiss the appeal with oosts. 

Appeal dismissed. 


AIR, 1921 Allahabad 80, 
Tqdball, j. 

Nihal Chand and others —Plaiotiffs-Ap- 
plicants 

v. 

Kanhai and others— Defendante-Opposite 
Parties. 

Civil Revision No. 164 of 1919, deoided 
on 18th February 1921, from an order of 
the Addl- J., Mainpuri. 

Agriculturists Loans dot (1884), 8. 6 — U.P. 
Land Revenue Act (1901), 3. 299 (m )—Civil and 
Revenue Courts— Jurisdiction. 

A claim arising out ol a reoovery ot money due 
under the Agriculturists Loans Aot (1884) is oog- 
nizable by the Revenue and not the Civil Oourt, 
[P. 80, 0. 2 ] 

Surendra Nath Sen—lor Applicants. 

* Lalit Mohan Banerji —for Opposite 
Parties, 

Tudball, J.:—The order of the oourt 
below is dearly correct. The olaina is one' 
arising out of the collection of a sum of 
money whioh is under eeotion 5 of Agri¬ 
culturists Loans Aot of 1884 realisable as 
revenue. It arises out of a reoovery of 
money due under that Aot, eeotion 5 ot 
whioh says:—“Every loan made inaooord- 
anoe with suoh rules, all interest oharge- 
able tbereon, and oosts incurred in making 
or recovering the same shall be recover¬ 
able as if they were arrears of land 
revenue or oosts incurred in recovering the 
same. " Seotion 233 (to) dearly debars the 
institution of any suit or other proceeding 
in a Civil Oourt with respeoh to any olaim 
arising out of oolleotion of any sum whiob 
is realisable as revenue. 

There is no foroe in the application. It' 
is therefore dismissed with oosts. 

Application rejected. 


(2) (1918) 86 All, 267-201.0. 182-11 A.L.J. 867. 
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A.I.R. 1921 Allahabad 81 (1), 
Tudball, j. 

Habibur Rahman— Plaintiff-Applicant 


v. 

Rasul Bandi and another —Defendants- 
Opposite Parties. 

Civil Revision No. 62 of 1920, deoided 
on 10th February 1921, from an order of 
the Small Cause Court J., Deoria. 

Transfer of Proper tv Act , S. 59— Mortgage for 
less than R$. 100— No registration is necessary . 

In the oaso of a mortgage hr less than Rg. 100 
the mere faot that the property is delivered to 
the mortgagee as eeonrity for the money and he is 
plaoed in possession thereof and continues to 
enjoy the profits thereof, will constitute the 
mortgage, whether there is a document or not. 
The mere faot of the dooument having been written 
and not having been registered does not destroy 
the mortgage so created. [P. 81, Ce. 1 and 3.] 

Iswar Saran —for Applioant, 

Uma Shankar Bajpai —for Opposite 
Parties. 

Tudball, J.:—This application arises 
out of a suit brought by the plaintiff* 
applioant to recover his mortgage money. 
Aooording to him he took a mortgage from 
the defendant of a oertain plot of land for 
a sum less than Rs. 100. Possession was 
delivered to him and he continued in 
receipt of tbe profits of the mortgaged pro¬ 
perty until reoently when the defendant 
unlawfully ejeoted him and he is now seeking 
toreooverhia mortgage money. He pat for¬ 
ward a bond whioh was unregistered. The 
court below framed five issues, of whioh 
the fourth was"Is the suit barred by 
limitation ? ” The defendant did not admit 
the allegations of faot in the plaintiff's 
plaint. Tie oourt did not go into the 
question of faot. It held that the doou¬ 
ment being unregistered, there was no 
mortgage and therefore seotion 20 of the 
Limitation Aot did not help the plaintiff 
and therefore the suit, No. 36. having been 
brought in 1920 was barred by time. The 
Munsif is olearly wrong beoause the faot 
that the dooument was unregistered does 
not affeob the oase at all. If the plaintiff's 
^legations of faot be oorreot then the mere 
faot that the property was delivered to him 
bb seourity for the money and he was 
plaoed in possession thereof and oontinoed 
to enjoy the profits thereof, would con- 
stlbute the mortgage whether there waB a 
dooument or whether there was nob; the 
1931 A/u 


mere faot of the dooument having been 
written and not having been registered, did 
notdestroy tbe mortgage whioh was oreated 
by the payment of the money and by the 
delivery of the property. Therefore the 
ground on whioh the court below has 
deoided the fourth issue, is inoorreot. I 
therefore allow the application and set 
aside tbe deoree of the court below. The 
oase will be returned to thab oourb for re¬ 
admission and for decision of all the facts 
of the oase and of tbe issue of limitation 
after it has fonnd tbe faots. I do not hold 
that the suit is not barred by limitation, 
If it is found that as a matter of faot pos¬ 
session was not given to the plaintiff and 
he has not been in tbe enjoyment of the 
profits, his suit will olearly be long barred 
by time, bub the deoision of the point 
depends wholly and solely on the faots. 
The oosts of this application will be costa 
in the oause and will abide the result. 

Application allowed. 
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Mahadeo Prasad— Defendant-Appellant 

v. 

Dirgbijai Singh— Plaintiff-Respondsnt. 

Seoond Appeal No. 1399 of il917 
deoided on 26th Ootober 1920. from tbe 
deoree of the Diet. J., Allahabad. 

*{a) Contract Act, 8.12-Soopt, 

‘ h u th « money was not really dua 
to the person to whom It was paid, [P. 84 a O. 1.] 

(b) CiriJ P.C., 0. 31. R. 46 (3)—Principle], 

46 <8 * °P erateB quite independent of 

°? a9 10 tho oiroa ®8^noeB under whioh 
tho payment was made, or the motive whioh may 
have influenced the making of it, [p, 95 , Q, 1 ,] 
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foots out of whioh 
these two connected seoond appeals arise 
may conveniently be stated as follow?- 
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in oonsequenoe of the performance of this 
oontraob, bub bhere was a V6ry decided 
difference of opinion between bbe parbies 
oonoerned as to the amount 30 due. In 
the meantime, Manni Lai seems to have 
gob into financial difficulties. At any rate, 
we know that more than one decree was in 
execution against him and that he was nob 
prepared to payupevon the small amounts 
involved in the two decrees which will be 
presently referred to The holder of one of 
these deorees was Mahadeo Praaad the 
appellant in Seoond Appeal No. 1399 of 
1917. He took out execution and applied 
to the execution Court, that of the Munsif 
of Allahabad, to attach for his benefit any 
debt whiob might be due to Manni Lai 
from Baja Dirgbijai Singh. This attach¬ 
ment was made under the provisions of 
Order 21, rule 46 of the Civil Procedure 
Code, and so far the proceedings of the 
execution Court were admittedly oorreob. 
The learned Munsif, however, went on to 
pass an order directing the Baja to pay into 
Courb a sum of money, apparently Bs. 1,000 
for the benefit of the deoree-holder, 
Mahadeo Prasad. Ib is not denied now 
that under the Code of Civil Procedure the 
Munsif had no right bo make any suoh 
order. The Baja presented a petition of 
objection on the 11th of February 1914 in 
which he put forward various reasons why 
the execution Courb should nob require him 
to pay in this money ; bub in this petibion 
be made the important admission that, 
although the acoounts between himself and 
Manni Lai were still unsettled, he had no 
doubt that a sum of, at any rate, Bs. 1,000 
or thereabouts, would be found due from 
him to Manni Lai upon proper settlement. 
The learned Munsif, aoting on this admis¬ 
sion, overruled all the objections preferred 
by the Baja and passed a positive order 
that the money should be paid into Court 
by a fixed date. This date was postponed 
from time to time and, in the month of 
July 1914, we find the Baja petitioning the 
Court for two months’ further time within 
whioh to make the required payment. 
Finally, in the month of January 1915, 
the Munsif passed an order that a house 
belonging to Baja Dirgbijai Singh should 
be attaohed and sold unless the required 
deposit of Bs. 1,000 were made. Here 
again ib is admitted that the execution Courb 
was wrong, the learned Munsif not having 
power under any provision of the Code of 
Civil Procedure to pass euob an order. 


Under pressure of this order the Baja 
finally paid into Courb a sum of Bs. 975. 
This wa3 aooepted as sufficient and was 
eventually divided between Mahadeo Pra¬ 
sad, the original attaching oredibor, and 
one Sheikh Habibullah, the holder of 
another deoree against Lila Manni Lai, 
who applied for rateable distribubicn. The 
present suit was originally brought by 
Baja Dirgbijai Singh against Mahadeo 
Prasad only ; but Sheikh Habibullah was 
subsequently added as a defendant, and the 
claim was to recover from eaoh of these 
defendants, with interest, the money whioh 
he had taken out of the Munsif’s Courb 
from the deposit of Bs. 975. The suit was 
resisted on various grounds and disposed of 
by the learned Subordinate Judge in a very 
brief and summary judgment. The trial 
Court seem3 to have held that ib was quite 
suffioienb to give the plaintiff a cause of 
aobion that he had paid in the sum of 
Bs. 975 under pressure of an attaohmenb 
order whioh the execution Courb ought nob 
to have passed. In dealing with the 
merits of the oase, he disoussed one point 
only, and that was in oonneotion with a 
plea taken by the defendants. It appears 
that Manni Lai made an assignment of 
whatever money mighb be due to him from 
the Baja bo two persons, Bisheshar Das 
and Paras Bam, the latter of whom was 
bis sister’s husband. These persons 
brought a suit againsb the Baja as assign¬ 
ees, limiting their olaim to a sum of 
Bs. 15,000. In his written statement 
Baja Dirgbijai Singh distinctly pleaded 
that the sum of Bs. 975 deposited by him 
in the Court of the Munsif of Allahabad 
was a good and valid discharge of bis debt 
to Manni Lai pro tanto and that this pay¬ 
ment should be taken into aooounb in 
settling the amount, if any, due to the 
plaintiffs. As it happened, this suit was 
not tried out, but the Baja compromised 
with the plaintiffs for a sum of Bs. 4,250 
and a consent deoree was passed aooord- 
ingly. In the suit out of whioh the two 
appeals now before us arise, the defendants 
made it part of their case, that, in setbling 
the terms of this compromise, the Baja 
had in faot reoeived oredib for this sum of 
Bs. 975, so that he was no loser by reason 
of the deposit made by him in the execu¬ 
tion Court. The learned Subordinate Judge 
held that ib was nob proved by oonvinoing 
evidenoe bhab oredib had been given for 
this item to the Baja in setbling bhe terms 
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of the compromise and he seems to have 
accepted Raja Dirgbijai Singh's statement, 
to the effeot that oredit was not given him. 
Upon this finding the suit was deoreed 
against both defendants in proportion to 
their liabilities as set forth in the amended 
plaint. Both defendants appealed to the 
District Judge. In the memorandum of 
appeal filed by Mahadeo Prasad the 
point is distinctly taken that the plaintiff 
had faiied to show that he had suffered 
any loss or damage and, further, that 
be had admitted his liability as debtor 
'to Lala Manni Lai, to the oxtent 
of at least Rs. 1,000, before he made tha 
payment of Rs. 975 into the execution 
Court. These pleas obviously go direot to 
the merits of the case; connected wibh 
them was a further plea of a legal nature, 
to the effeot that the deposit in the execu¬ 
tion Court was made under the provisions 
of Order 2t, rule 46 of the Code of Civil 
Procedure, without any condition whatever, 
and that no suit would lie to recover any 
£um of money bo paid. The learned 
District Judge disposed of the two appeals 
dn a careful judgment, the greater part of 
■whioh however is devoted to a disoussion 
of the supposed legal difficulties in the way 
•of the plaintiff’s maintaining the suit. On 
the merits of the oase he says exceedingly 
'little and what he does say is distinctly leas 
•favourable to the plaintiff than is the 
£nding of the trial Court. In dealing with 
the question of the oompromise under 
whioh the Raja paid Rs. 4,250 to Bisheshar 
Das and Paras Ram as assignees of Manni 
Lai, the learned Distriat Judge says that 
■he is not prepared to find on the evidenoe 
•before him, affirmatively,that this item was 
taken into aooount in settling the terms of 
•the oompromise. Ha does not say that 
•the plaintiff had satisfied him, either by 
his own statement or by any other evidenoe 
■on the Reoord, that the item in question 
•was not so taken into aooount. On the 
appeal of Habibullah the learned Distriob 
Judge had to deal with one plea peouliarbo 
this defendant. Ib was contended that 
even h any tort had been oommibted 
entitling the plaintiff to relief, the respon- 
sibility for the same lay wholly on the 
shoulders of Mahadeo Prasad, Habibullah 
having had nothing to do with obtaining 
from the execution Otwrb any of the orders 
the validity of whioh was impeached in the 

merely appHfld tor 
rateable distribution m respeot of & sum 


of Rs. 975 whioh was lying to the oredit of 
the judgment-debtor Lila Manni Lai in the 
Court of the Munsif of Allahabad. With 
regard to this plea the learned Distriob 
Judge contents himself wibh saying that 
Habibullah had got hold of money of the 
Raja's which the Raja was under no legal 
obligation to pay, and that (or this reason 
alone the Raja was entitled bo get ib back 
from him. Mahadeo Prasad and Sheik 
Habibullah have died separate appeals in 
this Court; but except as regards the last 
point above noticed, these appeals proceed 
upon oommon grounds. There has been a 
good deal of argument before us with 
regard to certain questions of law supposed 
to be raised by the pleadings. On behalf 
of the plaintiff-respondent we have been 
referred to a number of oases, of which it is 
sufficient bo mention that relied upon by the 
Distriot Judge, the oase of Kanhaya Lai y. 
National Bank of India (1). The principle 
involved in these rulings I understand to 
fas this, that if a decree-holder obtains an 
order for attachment of property belonging 
bo a third person, representing the same as 
the property of his judgment-debtor, it is 
open to the third person so aggrieved to 
proteot himself by paying into Court under 
protest the amount of thedeoree, and sub¬ 
sequently maintaining a suit to raoover the 
same from the decree-holder. It does nob 
seem to me that this principle has any real 
application to bhe faots of the present oase 
Broadly speaking, my opinion regarding 
these two appeals is that the Courts below 
have assumed in favour of bhe plaintiff that 
he is entitled to equitable relief and 
have then prooeeded to hold that there is 
nothing in law to prevent him from obbain- 
.ng that relief by means of a suit against 
the two deoree-holders who divided between 
them the money deposited by him in the 
execution court. The real question however 
is whether the plaintiff, on whom the 
burden of proof lay, has made out any case 
for equitable relief. J n argument before 
us it has beau sought to support the claim 
with reference to rules 58 and 63 of Order 
21 of the Code of Civil Procedure, and also 

T .'i®* 01 ; 0000 fc0 6 be equitable prinoiple 
embodied m seobion 72 of the Indian Con 

1 «>l ®welf think ?hatii 

would be possible, without violent strain¬ 
ing of language, to bring this oase within 
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the provisions of rule 58 abovementioned ; 
but even if it wereso.the only effeot would 
be to give rise to an objection absolutely 
fatal to the plaintiff’s suit. The order of 
the execution court whioh really prejudices 
the rights of Eaja Dirgbijai Singh, was the 
order of the 11th of February 1914, over¬ 
ruling his objection and directing him posi¬ 
tively to deposit in Court a sum of Rs. 1,000 
for the benefit of Mahadeo Prasad, decree- 
holder. If any cauee of action did aocrue 
to the Raja under the rules to which re¬ 
ference has been made, it accrued to him 
on that date, and the present suit having 
been filed cn the 21st of February 1916 is 
well beyond limitation frcm the date of the 
said order. It is even beyond limitation if 
reference fce made to the date of the 
attachment of Raja Dirgbijai Singh's 
bouse, having been brought a little over a 
year after th c date of the said attachment. 
The plaintiff’s suit can only suoceed if at 
all, with reference to the equitable princi¬ 
ple embodied in section 72 of Act No. IX 
of 1872 to which reference has already been 
made. That section lays down that a 
person to whom money has been paid by 
mistake or under ooeroion must repay or 
return it. Obviously the section implies 
that tbe money was not really due to 
the person to whom it was paid, and this 
is made clear by the illustrations. 
Tbe whole point in thie case is, in my 
opinion, that Raja Dirgbijai Singh, 
when he made his deposit of Rs. 975 in the 
court of tbe Munsif, did so under an admis¬ 
sion that be was in fact indebted to Lala 
Manni Lai at least to this extent, 

When this point was made clear in the 
course of argument in this Court, tbe 
learnedCounsel for tbe plaintiff-respondent, 
who argued bis client's case throughout 
with great keenness and ability, fell back 
upon a contention to which no reference 
whatever is to be found in either of the 
udgments of the Courts below. 

He called attention to tbe faot from tbe 
documentary evidence on tbe record it 
would appear, that tbe assignment made by 
Lala Manni Lai of the debt due to him by 
Raja Dirgbijai Singh in favour of Bisheshar 
Das and Paras Ram, had been made in the 
month of September, 1913, that is to say, 
before the order of tbe Munsif of Allahabad 
directing bim to pay money into his Court 
for tbe benefit of Mahadeo Prasad, and long 
before that payment was aotually made. 
On this we were asked to hold that, as a 


matter of fact, no debt was due from Raja. 
Dirgbijai Singh to Manni Lai at the time 
when Mahadeo Prasad obtained his order 
of attachment and brought pressure to bear 
through tbe Court on Raja Dirgbijai Singh 
to pay this sum of Rs. 975 for his benefit.. 
The only difficulty I have felt is, whether 
this contention ought to be allowed to 
prevail. It involves a very definite shift¬ 
ing of position on tbe part of Raja Dirg¬ 
bijai Singh from that taken up by him in 
the execution Court. It is quite true that, 
in one of bis petitions of objection addressed 
to tbe Munsif of Allahabad, he mentions 
tbe faot that Bisheshar Das, as assignee of 
some part at any rate of tbe debt due to 
Manni Lai was pressing him with notioes 
to pay the same. He puts this forward as- 
one of tbe reasons why the Court should, 
not order him to make any deposit on- 
account of that debt. This plea is, in my 
opinion, obviously controlled and governed, 
by tbe Raja's express admission that, upon 
a settlement of accounts, a sum of at least 
Rs. 1,000 would be found due from him to 
Manni Lai, and in view of what took place 
in tbe execution Court, I very muoh doubt 
whether, in any event, Raja Dirgbijai 
Singb oould bave been allowed to maintain 
a suit for recovery of the money upon a plea- 
wholly inconsistent with this admission- 
My principal point against him, however,, 
is that there is no indication of suoh a plea, 
in his plaint. He nowhere makes it a 
ground for relief that he was not indebted 
to Manni Lai at all at tbe time when 
he paid tbe sum of Rs. 975 into 
tbe Munsif’s Court. He bases his olaim 
to relief purely and simply on the ground 
upon which it has been deoreed by tho 
Courts below, namely, that be bad paid the 
money under compulsion of a process of- 
attaobment issued against bim by tbe 
execution Court wbieh was oontrary to 
Law and wholly outside tbe powers of suob 
Court to issue. On tbe faots of tbe oase 
as a whole, having regard to wbat is 
apparent from tbe reoord as to Manni Lal'a 
oiroumslanoes, and taking in to consideration 
tbe faot that the olaim brought against Raje 
Dirgbijai Singh by Manni Lai's transferees 
was compromised for less than a one-third 
of its amount, I have formed a very poor 
opinion of tbe plaintiff’s oase on equit¬ 
able grounds. I oertainly do not think, 
that he ought to be allowed to sucoeed in 
this Court upon a plea to whioh no reference- 
is to be found in his plaint, or in either of. 
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-the judgments of the Courts below. If the de¬ 
fendants, Mabadeo Prasad and Habibullah, 
'had definitely been put on their guard by 
the pleadings that the plaintiff's oase was 
that Mahadeo Prasad bad misled tbe Court 
upon a question of faot when he alleged 
that there was a debt due from Baja Dirg 
bijai Singh to Lala Manni Lai and sought 
an attachment of tbe same for bis benefit, 
obviously these defendants would have been 
■entitled to ask tbe Court to go into tbe 
whole question of the alleged transfer of 
that debt by Manni Lai and they would 
have been in no way bound by tbe fact 
•that Raja Dirgbijai Singh had seen fit to 
deal wiih the transferees on the basis of 
there being a valid transfer in their favour. 

As the record stands. I think tbe defen¬ 
dants are clearly entitled to hold the Raja 
to the admission made by him in his plead¬ 
ing before the execution Court, to the effeot 
that there was a debt of at least Rs, 1,000 
due from him to Manni Lai, and to no one 
else. If this view is correct, it follows 
■beyond all question, that the 3rd olause of 
rule 46 of Order 21 of the Code of Civil 
Procedure oame into operation and that 
the payment made into Court by Raja 
Dirgbijai Singh disoharged him from lia¬ 
bility towards Manni Lai to the extent of 
Bs. 975, as effectively as if he had made 
the payment direct to Manni Lai and ob¬ 
tained areoeipt from the latter. The Courts 
below seem to me to have wholly over¬ 
looked bhe effeot of this provision. It oper¬ 
ates quite independently of any question 
as to the oiroumstanoes under which the 
payment was made,'or bhe motive which 
may have influenced Raja Dirgbijai Singh 
in making it. If he really owed Rs. 975 to 
Manni Lai, and paid it into Oourt and there¬ 
by obtained a valid discharge to this extent, 
be has no olaim in equity to recover that 
money from Mahadeo Prasad or Habi¬ 
bullah, who got possession of it under tbe 
orders of a competent Oourt as money 
belonging to their judgment-debtor Manni 

LI n t0 hi8 or0dit in exeou- 

J! Court. I have said enough to dispose of 

these appeals andldo not think it necessary 

to disouss ‘“detail the speoial plea taken 

:^ H ? bi , bnIUh ; ba6 1 fflel boan d to say 
1 do not see what cause of action 
against Habibullah is disolosed by the 
•plaint or made out by the evidence 
woduoed in the two Courts below. For 

ZZVZ'T L woaId al,ow hobb toese 

ppeals, set aside the decrees of both the 


Courts below and dismiss the plaintiff’s 
suit with costs throughout. 

Walah, J.:—I entirely agree* Having 
regard to the way in whioh the case was 
fought, both parties treated Manni Lnl and 
his transferees as being in substance tbe 
same person, aod the transfer as making 
no difference to the real merits whioh had 
to be deoided. 

In my opinion, at the time when the 
compromise was entered into, the Baja 
could not have been ignorant of or have 
forgotten the sum of money which had 
been paid into Court. Either he intended 
to treat it as a good payment to Manni Lai 
or his transferees, or he intended to keep it 
aphis sleeve and, when tbe compromise 
was oarried out to bring a suit to get the 
money baok. He must have known that 
Manni Lai regarded the money as having 
been paid pro tanto as a discharge of his 
debt to Mahadeo Prasad. In my opinion 
the Raja could not in equity enter into tbe 
compromise with the intention of bringing 
a suit to recover this sum of money, with¬ 
out making it one of the terms of tbe 
compromise that the compromise was 
entered into without prejudice to his right 
to recover tbe R 3 . 975. In other words, the 
compromise undoubtedly involved on the 
part of bhe creditors the payment of a sum 
of Rs. 4,975, and the Raja was perfectly 
well aware of that faot when he entered 
into the compromise. That being so, this 
aotion is an abuse of bhe process of the 
Court and therefore ought to be dismissed. 

By the Court:—The order of the court 
is that we allow both these appeals, set 
aside the deoree of both the oourt 9 below 
and dismiss th6 plaintiff's suit with oosts 
throughout. 

Appeal decreed . 
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Jai Prasad— Defendant-Appellant 

v. 

Dalsingar —Plaintiff-Respondent. 

First Appeal No. 93 of 1920, deoided on 
2Ub Daoember 1920, from an order of the 
Diet. J., Allahabad. 


7'“ 111 o/ 1901), 8 . 31—Suit /oi 

tint undir 8. 84—Remand by DJ.lriit Judqa- 
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Agra Tenanoy Aot from the Court of an Aeeistant 
Colleotor. The faot that the euit in the Aeeistant 
Collector's Court was one for rent brought under 
the special provisions of B, 34 does not make any 
difference, [P. 86, C, l.J 

M. L. Agarwala —for Appellant. 

Lakshmi Jfiarain —for Respondent. 

Pigott, J.:—A preliminary objection is 
taken to the bearing of this appeal on tbe 
ground that no appeal lies. Ever sinoe tbe 
case of Vilayat Husen v. Mahendra 
Chandra. (1) it bas been regarded as settled 
law that no appeal is provided to tbis Courb 
from an order of remand passed by a 
District Judge in an appeal preferred to bis 
oourt under tbe provisions of the Agra 
Tenanoy Aot (No. II of 1901) from tbe 
Courtofan AesistantCollector. Tbelearned 
counsel for tbe appellanb bas endeavoured 
to distinguish this case on the ground that 
the suit for arrears of rent in the Assistant 
Collector's courb was brought in this 
instance by tbe plaintiff in virtue of tbe 
special provisions of 6eotion 34 of tbe said 
Act. We do not think that tbis makes any 
difference. We bold that no appeal lies 
and we dismiss this appeal accordingly 
with costs. 

Appeal dismissed. 

(1) 1905) 38 AH., 88™ 1S03 A.W N. 198. 
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Earkhu and another —Aocused-Appel- 
lants 

v. 

Emperor— Respondent. 

Criminal Appeal No. 943 of 1920, deoided 
on 2nd December 1920, from an order of 
the S. J., Gorakhpur. 

Evidence Act. 8. 159—// wifnfss forgets and if 
Court asks him to refresh his memory, he is 
bound to do so. 

If upon aDy question a witness suffers from a 
bona fide lapse of memory, and that failure of 
memory oan be remedied by refereuoe to any 
memorandum or other writing propared by the 
witness at tbe time, and the Court invites the 
witness to refreeh bis memory with referenoe to 
the writing, the witDtis is, under an obvious obli¬ 
gation to do so. [P. 86, C. 3.] 

Narmadeshwar Prasad Upadhya —for 
Appellants. 

W. Wallaoh—tor the Crown. 


Facts.—A Sub-Inspector in the witness 
box, was unable to remember tbe preoise 
nature of the injuries on the persons of the 
two aooused when they were brought before 
him, and on being asked to refresh his 
memory by consulting any memorandum 
on the point whioh he might have made at 
the time in his own diary of the investiga¬ 
tion, refused to do so. 

Piggott, J.:—(After dealing with the- 
faots the most relevant of whioh are given 
above, his Lordship proceeded.) In practice, 
one would not have thought that any 
Sessions Judge would have experienced any 
particular difficulty in getting over a failure 
of memory of this nature on the part of a 
police witness, if only by reading aloud to 
bim the relevant extraot from the diary and 
asking him what he bad to say about it. 
As however tbe Sessions Judge in this- 
oase bas appealed to us to pronounoe an 
opinion on tbe supposed question of law 
involved, we feel no hesitation in saying 
that a witness before a Courb of justioe is 
under an obligation to tell the truth and 
the whole truth, to the very beet of his 
power. If upon any question he suffers 
from a bona fide lapse of memory, and j 
that failure of memory can be remedied 
by referenoe to any memorandum or other 
writing prepared by the witness at the 
time, and the Courb invites the witness to ‘ 
refresh his memory with referenoe to the 
writing, tbe witness is, in our opinion, 
under an obvious obligation to do so. It 
is part of tbe duty under wbioh he lies to 
lay the whole truth before tbe Oourt to the 
best of his ability. (After the other mat¬ 
ters of the oase were dealt with, the. 
appeal was dismissed). 

Appeal dismissed, 


* A I.R, 1921 Allahabad 86 (2),. 

Gokul Prasad, j. 

Abdul Aziz— Applicant 

v, 

Tara Chand— Opposite Party. 

Civil Revision No. 44 of 1920, deoided od< 
25th January, 1921,: from an order of the 
Disb. J., Agra. 

• («) Civil P.O., 8. 116 Sanction to proseouto- 
for false evidence—Judgment in appeal merely 
stating that application is rejected is material 
irregularity and revision lies—Criminal P.C*. 
8. 196. 
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In an appeal againBfc an order of sanction to pro* 
eeonte the applicant for giving falee evidence, the 
only jadgment passed was The application is 
rejected,” 

Held that an order like this passed in a sanction 
for prosecution oaae, amounts to a refnsal to con¬ 
sider the queetion and would amount to a material 
irregularity. [P. 87, 0. 1.] 

•(b) Criminal P.C., 8, 195— No documentary 
evidence—Pure question oj oath against oath — 
Prosecution/or giving false etidt nee must not be 
sanctioned. 

Where there was no documentary evidence on 
the reoord to support the statement ofoneparty as 
against the other, and it was a pare question of 
oath against oath, 

Beld that an order of sanction to proteoute for 
giving false evidenoe was not justified. [P. 87, 
0 . 1 ,] 

Zahur Ahmad —for Applicant. 

Uma Shanker Bajpai —for Opposite Party. 

Judgment:—This is an application in 
revision from the decision of the District 
Judge of Agra, dismissing an appeal 
against an order of sanotion to proseonte 
the applicant for giving false evidenoe. 
The only judgment passed by the learned 
Distriot Judge in appeal is, ' The appli¬ 
cation is rejeoted.” I do not think that an 
order like this should be passed. An order 
like this passed in a sanotion for proseou- 
tion oase amounts to a refusal to consi¬ 
der the question and would in my opinion 
at least amount to a material irregularity 
amounting bo illegality in exercise of its 
jurisdiction by a Oourt. In order to assure 
myself of the correctness of the order 
passed by the first Court, I went through 
the reoord of the case. There is no docu¬ 
mentary evidenoe whatever on the record 
to support the statement of the plaintiff 
aa against the defendant. It is a pure ques¬ 
tion of oath against oath, and in my opi- 
nion the order of sanotion granted by the 
first Court was not justified. I therefore 
accept this application in revision and set 
aside the order of sanotion. 

Order set aside, 
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Qasim Ali —Insolvent-Appellant 

v. 

Emperor —Opposite Party-Responden 

Ap P® al No -122 of 1920, deoided 
11th January, 1921, from an order of 
AJist. J,, Saharanpur. 


Provincial Insolvency Act (V of 1930), S« 69 (c) 
(iij— Insolvent having means to ascertain inhere his 
property has been disposed of t but not using them 
is guilty. 

A man in the position of an insolvent who has 
the means of ascertaining whore property of his 
has been disposed of, even if he has not been 
actually a party to the making away with it, and 
who doee not uee the means, is jaBt as guilty of 
concealment within the meaning of the eeotion aa 
if he actively concealed the locality in which the 
property actually is. [P. 87, 0. 3.] 

Nehal Chand —for Appellant. 

W. Wallach —for Respondent. 

Facts:—A few days after the insol¬ 
vent’s transfer of his land to bis relations 
had been declared null and void by the 
Court, the Receiver met the insolvent in the 
Court oompound and the latter told him 
that he had about 40 maunds of wheat 
which be oould put at the disposal of the 
Receiver. He aooompanied the Reoeiver to 
the village and took him to the fields. 
Near these fields were a number of grain 
dumps belonging to various persons. Two 
of these dumps consisting of threshed 
wheat and chaff were pointed out to the 
Reoeiver as belonging to the insolvent. The 
insolvent then sent for bis 6ona and after 
consulting for a few minutes with them 
told the receiver there was no produoe. 
When the Reoeiver called upon them to 
sign their statements they refused to do 
so. On these faots the learned Distriot 
Judge oame to the conclusion that the 
insolvent oonoealed bis property in order 
to defraud his creditors of their just dues 
and oonvioted him under seotion 69 (o) of 
Aob V of 1920 and sentenced him to 
undergo one month’s simple imprisonment. 
Against this order the insolvent appealed 
to the High Court. 

WaJsh, J.This appeal fails. We 
entirely agree with the finding of the learn¬ 
ed Distriot Judge. Indeed, we oannob eee 
how any other oonolusion oould have been 
arrived at. We agree with the reasons 
which he has given and we have nothing 
to add to them. We would merely say 
that a man in the position of an insolvent 
who has bhe means of asoertainiog where 
property of his has been disposed of, even 
11 h ®, has not bean aotually a party to the 
making away with it, and who does not 
use the means, is just ae guilty of oonoeal- 
ment within the meaning of the seotion as 
if he aotively oonoealed the looality in whloh 
the property aotually is. It is by no 
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means dear from theoonduob of the insol¬ 
vent and his sons that the grain was not 
still in the dump at the time of the 
Receiver's visit, and had not been made 
away with at all. These proceedings ought 
not to deter the Receiver from taking such 
steps as are still open to him under the 
Act to reoover the property from whom¬ 
soever it may be who has reoeived it, either 
by way of sale, or for ou3tody on behalf of 
the insolvent and of his eons. Unfortu¬ 
nately there seems to be no provision in 
the Provincial Insolvency Aot, as there is 
in the English Aot, enabling the Reoeiver 
to oall the sons before him and to oompol 
them to answer questions on oath as to the 
disposition of their father’s property. 
Under these ciroumstanoes, and having 
regard to the undoubted frauds whioh are 
committed against the Bankruptcy Law 
by joint Hindu families, although the 
insolvent here is a Mohammedan, we think 
that the sentenoe passed in this oase was 
an extremely lenient one. He certainly 
would not have got off so lightly if he had 
oome before one of us. It is a very serious 
offenoe and Distriob Judges must realise 
that it ought to be visited with severity 
when discovered. The appeal is dismissed 
with oosts. 

Appeal dismissed. 
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Mears, c. j., and Ryvbs, j. 

Rallu —Acoused-Applicant 

v. 

Emperor —Opposite Party, 

Criminal Revision No. 609 of 1920, 
deoided on 17th November, 1920, from an 
order of the Dist. Magt., Agra. 

Criminal P.O.lActV of 1098), 8 . UO-WIhmms 
having no personal knowledge about ihe accused 
or his circumstances—Order for security is not 
justified. 

Evidenoe of general repute alone, given by 
witnesses having no personal knowledge about the 
aooused person, and entirely ignorant about his 
business and oiroumstanoes, does not justify an 
order to furnish ssourity. [I*. 89, 0. 1.] 

SailaNath Mukerji —for Applicant. 

R, Malcomson —for the Crown. 

Ryves, J.: —In this oase Kalla has been 
ordered to be bound down under seotion 
110 of the Criminal Procedure Code. The 


notioe issued againsb him under seotion 
112 of the Criminal Procedure Code states 
that he is a thief by profession and habitually 
oommits extortion. A large number 
of witnesses for the prosecution were pro¬ 
duced and they generally say that Kallu 
has the reputation of being a harbourer of 
thieves and oommits extortion. They go 
on to say that he has no other means of 
livelihood, and in cross examination most 
of them said that he had no cultivation or 
business. The learned Magistrate has 
aooepted this evidence and on the strength 
of this evidenoe has passed the order under 
section 110 of the Criminal Procedure 
Code whioh was confirmed in appeal, bub 
it is quite evident from the learned Distriob 
Magistrate's order tbatthe evidenoe againsb 
Kallu is extremely slight; indeed, he says 
so himself. The acoused, who is a man of 
sixty years, had apparently never been 
suspeoted by the polioe until early in this 
year when a daooity was committed at the 
house of one Gobardhao Jat. He was 
suspeoted nob of having taken part in the 
daooity but of helping one of the aooused, a 
relation of his, in the daooity toevade arresb. 
It was only after that that a history sheet 
was opened for him. The Distriob Magis¬ 
trate admits that there was no evidenoe of 
his having been suspeoted in any definite 
oase either before or after his hisbory sheet 
was opened and that the oase can only 
suooeed if the evidenoe of general repute 
oan be believed. It is of oourse very easy 
for witnesses bo say that so and so is by 
repute a bad oharaoter. All these wit¬ 
nesses, seventeen in number, who were 
produoed for the proseoution, were tested 
as to their real knowledge of Kallu’s 
oiroumstanoes and they said'thab they knew 
nothing about the aooused personally 
beyond his reputation. The Distriob 
Magistrate has found, as did the trying 
Magistrate, that the witnesses for the de¬ 
fence are bo be believed when they say that 
the aooused has some cultivation, has a 
bullock and a oamel, does a little money 
lending and a little grain dealing business. 
All the proseoution witnesses, although 
they are quite aware that this man has 
suoh an evil reputation, are entirely 
ignorant of the business oarried on by him 
whioh however musb be patent to the 
people of the looality. A man oannot have 
grain dealing and cultivation, and use oxen 
and oamels without it being apparent to 
bis neighbours. I am, therefore, not at 
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all satisfied with the evidenoe for the pro- 
seontion. I note, however, that the 
Distriot Magistrate having held that the 
aooused oarries on cultivation and business 
in a small way, goes on to say that his 
position in life makes it so highly probable 
that he is an associate of thieves and 
daooit9, that he apparently for this reason 
feels justified io supporting the order of 
the Magistrate. It would bo a dangerously 
broad rule to lay down that a small shop 
keeper must therefore be an assooiate of 
daooits and that it is necessary therefore to 
• bind him down, 

In my opinion this is not a oase on 
the Magistrate's own showing, for an order 
under seotion 110 of the Criminal Pro¬ 
cedure Code. 

I seb aside the oonviotion and order 
'that seourity bonds be discharged, 

Order set aside. 


*AIR 1921 Allahabad 80. 

Tddball and Rafiq. jj. 

Binda Prasad— Plaintiff-Appellant 

v. 

Bam Chandar and others —Djfendants- 
Respondents. 

Seoond Appeal No. 864 of 1918, decided 
on 1st February, 1921, from a dooree of 
the Addl. J. of Meerut. 

'Tort —M ilioisui pro:etiingt-~ Ilhgil attach- 
vtint—Ptrsoa at whoso instates attachment fj 
madt tj Uable. 

Whsre property Is illegally attached and k;pt in 
the onitody o( a Raoeivar io ioaolveooy, the owner 
o the property o»n ena the oreditor. at whore in- 
ctanoe the attachment ie made, lor damages and 

“ 88d no ‘ aRai08 ‘ ‘ h ® Offloia > Rsoeiver. 

“0, U lej 


■ Nehal Ohand and Earendra Krishna 
Mukerit —for Appellant. 

Sital Prasad Ghosh and Girdharilal 
Agarwzla —for Rsapoadsata, 


Tudball, J.:— This is a plaintiff's ap 
arising out of a suit for damages.' 
plaintiff 8 oase was that he and one 
flaq baoame partners in a briok 
business in August, 1913, that a dee 
partnership was drawn up on the 16tb 

o ° n b ^ 1913, fchab tha Pontiff supi 
Sa. 2.000 and Abdul Haq Ra. 300 wor 
capital, and that the plaintiff not ha 
4>he necessary teohnioal knowledge A 
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Haq ran the business, but the plaintiff 
discovering that Abdul Haq was heavily 
involved in debi deoided to separate from 
him and on the 26bh of Marob, 1914, a 
deed of dissolution of partnership was 
drawn up, uuder whioh the plaintiff paid to 
Abdul Haq Rs. 300, his share of the 
capital, and Rs. 950, his share of some of 
the produce of the kiln Apparently this 
sum of Rs. 1,250 was distributed to certain 
creditors of Abdnl Haq. Among the creditors 
were the respondents to the present 
appeal. Abdul Haq applied to the Distriob 
Judge to bB deolared an insolvent and 
a receiver was appointed to take possession 
of his property. Aooording to the plaintiff, 
on tbe 20tb of September, 1914, the respon- • 
dents applied to the Distriot Judge statiDg 
that Abdul Hiq owned a half share in the 
briok kiln and asking the Courb to direot 
tbe reoeiver to take possession of the kilo. 
Tbe Distriot Judge ordered tbe reoeiver to 
oomply, and the receiver took oomplete 
possession of tbe kiln on the 26th of 
September, 1914. The plaintiff filed objec¬ 
tions whioh were allowed andon the 2lst of 
January, 1915. tbe reoeiver gave up posses¬ 
sion of the kiln. Oa the 30th of January, 
1915, however, the respondents, according 
to tbe plaintiff himself, made a further 
application for review of tbe order of tbe 
21st of January, 1916, and alleged that the 
whole of the kiln belonged to Abdul Haq 
and asked tbe Court to direot the reoeiver 
to take possession thereof. Tbe Distriot 
Judge apparently passed an ex parte order 
to the reoeiver to oomply and on tbe 10th 
of February, 1915, tbe reoeiver again took 
possession^ the whole of the kiln. An appeal 
was preferred to tbe High Oourb by the 
plaintiff against tha order of the Distriob 
Judge and this Court on appeal set it aside 
and possession of the kiln was restored to 
the plaintiff on the 6th of May, 1915. On 
these allegations of faot.theplaintiffsuedthe 
defendants for damages oaused to him by the 
seizure of the briok kiln by reason of whioh 
he alleged that he had suffered considerable 
Iobs. The defendants put in a long written 
statement denying many faots alleged by 
the plaintiffbut asserted among otherthinga 
that the dissolution of partnership of 26th 
of Maroh, 1914, was a bogus transaction 
made by Abdnl Haq and Binda Prasad in 
oollusion, with a view to defeat the creditors 
of the former. It was also argued io Oourb 
that assuming the faots to be as stated by 
tha plaintiff, bhe defendants ware notlegally 
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liable for any damages that had aoorued to 
the plain bin and that the proper person to 
sue was the receiver who was responsible 
therefor. Both the Courts below have 
deoided only two points. They have held 
that the dissolution of partnership of the 
26th of March, 1914, was a genuine and not 
a bogus transaction. They have then held 
that, on the faots alleged, the respondents 
werenot legally liable for any damages and 
thattbesuitought to bavebeenfiledagainet 
the receiver. In this view the Courts below 
have dismissed the suit without going into 
the other facts or the question of aotual 
damages. It is urged on appeal that the 
deoision of the Court below on the point of 
law whioh is raised is erroneous and should 
be set aside. In view of the deoision of 
this Court in Abdul Rahim v. Sital Prasad 
(1)t it is dear that the deoision of the Court 
below on the question of law is inoorreot. 
The case mentioned above is parallel 
and exactly fits the faots of the present oase. 
It is unnecessary for us to go any further 
into this point, as the matter is covered by 
a deoision of a Divisional Bench of this 
Court. The case must therefore go baok 
for decision on its merits. There are several 
questions of faot into whioh the Court will 
have to go. We therefore allow the appeal, 
set aside thedeoree of the Court below and 
remand the case to theCourt of firstinstance 
through the lower appellate Court with 
directions to re admit the suit on its 
original number and to prooeed to hear 
and decide it according to law. The oosts 
of this appeal and those of the Courts below 
will be costs in the oause and will abide the 
result. 

Appeal allowed . 


(1) (1919) 41 All. 658 = 54 1.0. 792- 17 A.L J. 856. 


A I R. 1921 Allahabad 90. 

Rafiq and Ryves, jj, 

Sakat Mal —Defendant-Appellant 

v. 

Abdul Aziz Khan —Plaintiff-Respondent. 

Seoond Appeal No, 57 of 1918, deoided 
on 16th December, 1920, frcm a deoree 
of the 2nd Addl. Judge, Aligarh. 

Bight to /tie— Diggit g on one's own land for 
making bricks-Defies land consequently made on 
lower level than ilff.'s land-Bains washing mud 


from plff.'s land Uo delta's land—Suit for decree 
authorising plff, to dig on deft.'s land is not main¬ 
tainable , 

The plfl.’e field adjoined the field of the deft. 
The def*. took earth out of his 'field for brick-mak¬ 
ing and in consequence the level of the deft.’s land 
beoame lower than that of the plfl’e, In conse¬ 
quence of heavy rains a quantity of earth was 
washed away from the plfi.’s field iDto the deft.’s 
field. Htld , that if the deft, by digging his 
field had thereby earned damaged to the plff,’* 
field, no doubt the plff., on proof, would be enti¬ 
tled to reoover frcm the deft, as damages, the 
loss whioh he sustained but the plff, would not be 
entitled to file a suit for a deoree authorising him- 
to dig earth from the deft.’s field on the allegation 
that what hi was digging was bis own earth, 
[P. 90, 0. 2 ] 

Panna Lai —for Appellant. 

B . E. O'Conor —for Respondent. 

Rafiq, J.:—The faots out of whioh this- 
appeal arises are somewhat peouliar. 
The plaintiff alleged that his field adjoined 
the field of the defendant; that some 
twelve years ago the defendant took earth 
out of his field for brick-making and that 
in consequence the level of the defendant’s- 
field was lower than that of the plaintiff’s. 
In consequence of the heavy rains, a 
quantity of earth was washed away from 
the plaintiff's field into the defendant’s field. 
After the rains were over, the plaintiff 
tried to recover from the defendant’s field 
the mud, whioh he said belonged to bis 
field and which had been carried away by 
the rains into the defendant’s field. The 
defendant resisted and hence the suit, in 
whioh he prayed for a deoree authorising 
him to take earth from the defendant’s 
field, so as to repair the damage done to bis 
own field, or in the alternative a sum of 
Rs. 200 by way of damages. Both Courts 
have decreed the suit. The defendant in 
seoond appeal urges that tbe relief sought 
is one to whioh the plaintiff is not entitled 
under tbe law. It seems to us that the 
plaintiff really has misconceived the frame 
of the suit. If the defendant by digging 
bis field had thereby caused damage to 
the plaintiff’s field, no doubt the 
plaintiff, on proof, would be entitled • 
to recover from the defendant, as dama¬ 
ges, the loss whioh he sustained; but 
we know of no law or authority under 
whioh tbe plaintiff would be entitled 
to go to the defendant's field and dig earth 
from it on tbe allegation that what he was 
digging was bis own earth. In our opinion 
tbe suit as brought oould not suooeed. The- 
result is that we allow the appeal and* 
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aetbiDg aside fcbedeorees of both Courts, dis¬ 
miss the plaintiff's suit with oosts. 

As there is adefioienoy in Court-fees due 
from-the plaintiff on the plaint in the Court 
of first ioBtanoe to tbeamounb of Re. 64-4-0, 
this amount the plaintiff-respondent should 
pay within a month. In case he fails to pay 
it, the defendant-appellant shall pay the 
amount into Courb. In case this amount is 
nob paid by the defendant-appellant, he will 
not be able to exeoute his deoree. He will 
however be entitled to add this sum to his 
deoree and olaim execution for it. 

Appeal decreed. 


A.I.E. 1921 Allahabad 91. 

PlGGOTT AND WALSH, JJ. 

Mohammad AsAar»--Defendant-Appellant 

, v - 

Nisar Husain and others— Plaintiffs- 
Respondents. 

N 

First Appeal No. 24 of 1920, decided on 
18th November, 1920, from an order of tho 
Sub-J., Basti. 

Civil P » 0., 0. 40, R, 1 —Peteon in poisusion 
beino poor ia no reason lor appointing receiver . 

That the person in actual poafeaeton of the pro¬ 
perty in sail as manager is himeelf a poor man, 
from whom personally a deoree for meene profits, 
in the event of a deoree being passed, might prove 
difflonlt of realisation; is not an adequate reason 
for appointing a reoeiver, [P, 92. 0.1] 

S. A. Haider —for Appellant. 

Mukhtar Ahmad —for Respondents. 

Pfggott, J.Thu suit out of whiob this 
appeal arises, relates to property in theBasti 
District belonging to a lady named Asbra- 
funnissa, who died on the 18bb of May 1917, 
possessed of immoveable property of con¬ 
siderably value, not only in the Basti Dis¬ 
trict bnt also in tbe Gonda Distriob of 
Oudh. Admittedly tbe said lady had been 
on bad terms with her brother Ata Hosain 
and there had been previous litigation be¬ 
tween them in theOndbCourts. On the 28th 
of April 1917, it is alleged that Mnsammab 
Ashrafnnnieaa had exaouted a deed of endow¬ 
ment, settling tbe whole of her immoveable 
property on certain trustees for certain 
JRSoiflo purposes. On her death a dispute 
broke 'out between the present respondents 
and the appellant Mohammad Askari, a 
former gen oral attorney of the deceased lady, 


who was named the principal trustee in 
the deed of endowment. 

The queation of possession over the 
estate of the deoeased lady was fought out 
in tbe first instance upon applications for 
mutation of names in the Revenue Courts, 
both of the Gonda and Basti Districts. In 
the result, Mohammad Askari obtaioed pos¬ 
session as tbe manager on behalf of the 
trust. The present suit was brought in 
tbe Court of tbe Subordinate Judge of Basti 
and the presentation of the plaint was ac¬ 
companied by an application for tbe appoint¬ 
ment of a Receiver. This application was 
supported by a very brief affidavit. The 
statements made in this affidavit are that 
the inoome of tbe property in suit is very 
considerable ; that Mohammad Askari him¬ 
self is a poor man possessed of little or no 
immoveable property and that in tbe event 
of their succeeding in their suit, tbe plaintiffs, 
who olaim as heirs-at-law of Musammab 
Ashrafunnissa, would find it difficult bo 
realise from Mohammad Askari any deoree 
for mesne profits whioh might be passed in 
their favour. 

On the basis of this affidavit, tbe Trial 
Courtpassed an order on the 15th of March 
1919 stating that it proposed to appoint a 
Reoeiver, and called on tbe parties to suggeeb 
tbe names of suitable persons to take charge 
of tbe property in suit in that capacity. 
Mohammad Askari appealed to this Courb 
against that order, but bis appeal failed 
upon a finding that it was premature, inas¬ 
much as a right of appeal only aooruad to 
him upon the actual appointmentof a Re¬ 
oeiver. Theoasa then went baok to the Trial 
Courb and it is not denied that Mohammad 
Askari himself suggested to tbe Court 
that if a Reoeiver were to be appointed, the 
Deputy Commissioner of Gonda. in bis 
offioial oapaoity. would be the moat suitable 
person for auob appointment. The Court 
aooordingly passed an order formally 
appointing the Deputy Commissioner of 
Gonda bo take oharge of the property In 
suit ae Reoeiver, and the appeal before ub 
is against this order, It is not denied that 
an appeal lies. 

A suggestion has been thrown out that 
Mohammad Askari is precluded from 
maintaining this appeal by reason of the 
faob that he had himself suggested the 
Deputy OommisBiouer of Gonda as a 
suitable Reoeiver. Under the oiroum- 
sbanoes whioh have already been set forth 
in this order, we think it olear that 
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Mohammad Askari is entitled to maintain 
this appeal. He has all aloDg protested 
that no case was made out (or the appoint¬ 
ment of a Reoeiver; that it was neither 
just nor convenient to any one that the 
management of the trust property by the 
Trustees should be interrupted, merely by 
the institution of a claim against the 9 aid 
property.. He only suggested the Deputy 
Commissioner of Gonda as a suitable person 
to take oharge of the property as a 
Receiver, if the Court was bent on appoint¬ 
ing one. It would be most unjust, more 
particularly in view of this Court's order 
dismissing his previous appeal, to hold that 
he .is precluded from maintaining the 
present one merely beoause, when the 
appointment of a Reoeiver beoame 
inevitable, he exerted himself toseoure the 
appointment of a suitable person. 

On the merits there is very little to be 
said. The case for the appellant simply is 
that the Court below had before it no 
materials suoh as to justify the appoint¬ 
ment of a Reoeiver, Toe allegation that 
the Trustee in aotual possession of the 
property in suit as manager is himself 
a poor man, from whom personally a 
decree for mesne profits in the!event 
of suoh a decree being passed might 
prove difficult of realisation, is not an 
adequate reason for passing the order 
under appeal. The Trial Court, if it thought 
that steps were neoessary to safeguard 
the interests of the parties pendente lite, 
might have taken upon itself to enquire 
into suoh matters as the inoome of the 
trust property and the expenses neoessarily 
involved in the immediate oarrying out of 
the objeots prescribed for the trust. It is 
quite possible that if this had been done 
the Court might with the oonsent of the 
defendants to the suit, who are the entire 
body of Trustees, have made arrangements 
for the submission of aooounts pendente 
lite and the deposit of surplus profits 
in suoh a manner as fully to safeguard 
the plaintiffs in the event of their 
suocess. The principles which should 
govern the aotion of the Courts in the 
matterof the appointment of aR9oeiver were 
laid down long ago in the case of Srimati 
Prosonnomayi Devi v. Beni Madhab 
Rai (1). We are in full agreement with 
what is there stated as to the need for oare- 
ful enquiry and the exeroise of due oaution 


(1) (1883) 6 All. 656 — 1889 A.W.N. 136. 


before a Trial Court passes an order appoint¬ 
ing a Reoeiver, the effeot of wbioh is to 
dispossess the person orpersons forthe time 
being in the enjoyment of immoveable 
property. It ha9 not been alleged in this 
oase against Mohammad Askari personally 
or any of the Trustees that he or they are 
wasting the corpus of the property, and the 
Court below had before it no allegation that 
the Trustees, or any of them, were mis¬ 
appropriating theinoome of the property for 
purposes other than those laid down in the 
trust deed. On this state of facts it seems 
to us that the order under appeal oannob 
be maintained. We are naturally reluotant 
to interfere with the exeroise of discretion 
in suoh a matter on the part of a Trial Court, 
more especially after a Government offioial 
has been appointed trustee and has 
presumably taken oharge of the property, 
but we do not find it possible to uphold the 
order of the Court below in this oase. 

The result is that this appeal succeeds 
and we set aside the order appointing the 
Deputy Commissioner of Gonda to take 
oharge of the property in suit as Trustee. 
The Court below willreplaoethe defendants, 
the Trustees under the deed of April 28tb, 
1917. in such possession as they were 
previously enjoying. There is nothing 
however to prevent theCourt from receiving 
aooounts from the Deputy Commissioner 
of Gonda regarding his period of manage¬ 
ment and passing suitable orders as to the 
disposal of any balanoe wbioh might have 
aooumulated to the oredit of the estate 
during this period of management. 

We allow the appellant his costs of this 
proceeding here and in the Court below. 

Appeal decreed. 


A.I.R. 1921 Allahabad 02. 

PlGGOTI AND WAL9H, JJ. 

Ganpat Rai —Plaintiff-Appellant 

v. 

Husiani Begam and others —Defendants- 
Rsspondents. 

Seoond Appeal No. 336 of 1919, deoided 
on 18th November, 1920, from a decree of 
the Addl. J., Moradabad. 

Limitation Aol, Art. U-A—Auction purohuer 
resisted—Court deciding against him—Suit by 
him for possession of part—Art. 11-d. appliis. 

-Where the auotioE-purohaeer olaime entire poe* 
session of a house and hie entire olaim ie resisted 
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and (be Oonrt deoides agaicst him, a suit tot pos¬ 
session of only a portion of the house is governed 
by Art, 11-A. [P. 93, C. 2.] 

Priya Nath Banerji —for Appellant. 

Mukhtar Ahmed for S. M. Sulaiman—lor 
Respondents. 


Piggott, J.:—The father of the plaintiff 
in this case held a decree against one 
Mazbar Husain, in execution of whioh he 
brought to sale, as the property of his 
judgment-debtor, one entire bouse and 
bimeelf purchased it at auotion on the 25th 
of February, 1905. On attempting to take 
possession he was resisted by Musammat 
Ishrat Begam, one of the sisters of Mazhar 
Husain, who claimed the entire house as 
her own property, He asked for the 
assistance of the Court, but after an 
investigation of his olaim the Court refused 
to put him in possession. The preeent suit 
was instituted on the 26th of February, 
1917, apparently on the last possible day 
of limitation, assuming that the plaintiff 
was entitled to bring his suit within twelve 
years of the date of the auotion-purobase. 
The plaint is wholly silent as to the 
attempt made to obtain possession through 
the Court in the year 1906. On the faoe 
of it, it is a suit upon title, claiming 
possession by purohase of a 2/5th share in 
the house as the property of Mazbar 
Husain, acquired by the plaintiff's father 
on the 25th of February, 1905. There was 
a long list of defendants, inoluding the 
heirs of Mazhar Husain, and the heirs of 
his sisters. The suit was resisted by the 
latter and the main defence set up was 
one of limitation. This plea involved two 
distinob points. Ib was pleaded thab 
Musammab Isbrab Begam, whatever her 
title to the house in question, had been in 
proprietary and adverse possession of the 
same for a long period and had in faob 
perfected a good title by prescription as 
agatnsb Mazhar Husam, even before the 
date of the auotion-sale. Secondly, the plea 
taken was with referenoe to Artiole 11-A 
of the Firsb Sohedule to the Indian 
Limitation Aot No. IX of 1908, the poinb 
being that the suit should have been 
brought within one year of the adverse 
decision of the execution Court, whioh was 
dated the 21st of July, 1906. The Courts 
below have dealb with this latter point 
only. Both Courts have held thab the suit 

iLn7 w nde 5 fcho artiol e above men- 
turned. -We have before us a seoond 


appeal by the plaintiff. The real question 
is whether the present suib is or is not one 
bo establish the right to present possession 
of the property comprised in the order of 
the 21st of July, 1906, olaimed in thab year 
by the plaintiff’s father. The Court of first 
instance has relied upon a decision of the 
Bombay High Court in the case of 
Bhimappa v. Jrappa (1), in whioh a some¬ 
what similar attempt by a plaintiff to get 
round the provisions of the Limitation Aob 
was defeated. The oase is not entirely on. 
all fours with the present. Indeed ib is 
obvious thab eaoh oase of this sort will re¬ 
quire to be judged with referenoe to its own 
faots, As put before us in argument, the 
plaintiff’s oase is that he is not really 
attacking the decision of July the 
21st, 1906, bub is acquiesoing in thab 
deoieion, inasmuch as he admits that 
Mazhar Husain was, on the date of auotion- 
sale, tho owner of a 2/5th share only in 
the house in question. He asks us to 
interpret the dooision of the oxeoution Court 
as merely affirming tho right of Musammab 
Isbrab Begam to some undivided share in 
the house. Hence he claims that the 
provisions of Artiole 11-A of the Sohedule 
to the Limitation Aot have no bearing oq 
the faots of this oase and that he retained 
his right to sue upon the title acquired by 
his father on the date of the auotion-pur- 
ohase. A good deal necessarily depends on 
the interpretation put upon the exeoution 
Courb’s order of July 21st, 1906. On the 
whole we think that the Courts below have 
proceeded upon a oommon sense view of 
the faots and that their decision is a sound 
one. In 1906 the plaintiff’s father 
olaimed the entire house on the strength 
of the title derived by him at an auotion- 
sale ab whioh the house had been sold as 
the property of Mazbar Husain. He now 
says that he is prepared to admit thab 
Mazhar Husain was the owner of ^ 2/5th 
share only in the house and he askB the 
Court to separate bbab share by metes and 
bounds from the rest of the house and to 
give him possession over the same. On 
the prinoiple that the greater includes the 
less, ib seems reasonable to hold thab the 
right now olaimed to present possession 
over a portion of the house is inoluded in 
the righb olaimed in the year 1906 to present 
possession over the entire house, so aa to 
firing into operation the provisions of 

U) (1901) 26 Bom, 146-8 Bom, L.B, 694, 
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Arbiole 11 A of the Limitation Aot, Soh. I. 
It must be remembered that the plaintiff’s 
father had been met by a claim to the 
entire house on the part of Musammat 
Ishrat Begam and not merely to a portion 
of the same. It i3 not possible to say with 
certainty on what preoise ground the exe¬ 
cution Court’s deoision of July 21st, 1906 
is to be taken to have proceeded. The broad 
faot remains that the Court reoorded its opi¬ 
nion that the auction-purohaser hadfailed to 
make out an adequate case in support of his 
olaim and was not entitled to the assistance 
of the Court by way of delivery of posses¬ 
sion under seobion 335 of the former Code 
of Civil Procedure. The order very defi¬ 
nitely refers the auction-purohaser to his 
remedy by way of a regular suit. On bhe 
face of the reoord there seems something 
fishy about this olaim, held up for suoh a 
long period of years after the adverse 
deoision of July 1906 and finally preferred 
on what, aooording do bhe plaintiff himself, 
was the last possible day of limitation. For 
these reasons we think that the deoision 
of the Courts below was correot and we 
dismiss this appeal with costs. 

Appeal dismissed, 
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Walsh, j. 

Kkadim Alt— Accused-Applioant 

v. 

Emperor—Opposite Party, 

Criminal Miscellaneous Application 
No, 131 of 1921, for bail, decided oa 17Gh 
May, 1921. 

Criminal P.C., 8. 497 —Considerations in grant¬ 
ing bail—Question is whether the person or offence is 
such that accused will prefer expenses of exile in¬ 
volved in absconding rather than face his trial. 

If the ofieaoe is oae, assuming it aot yet to have 
been tried, in which the aooused is oharged with 
some grave aot o( violence like murder or daooity 
or organized riot, or if it is a serious oharge of 
fraud in some oommoroial transaotion, in whioh 
he has made, or is alleged to have made, large 
gains so that he is not an ualikely person to endea¬ 
vour to esoape punishment by ab30onding. bail 
ehould not be granted : a fortiori, where the man 
has already been oonvioted and has only appealed. 
But where the oharge is ono ot an argumentative 
nature, and in the oategory of ordinary orimes 
against sooiety, the man has the right to retain 
his freedom pending his trial, subjeot to a reason¬ 
able guarantee whioh will involve loss upon him¬ 
self and his sureties if he does not present himself, 


the question being whether one has reasonable 
ground for snpposing that the person is suoh or 
the offeooe is suob that he is likely to prefer the 
expense of exile involved in absconding, rather 
than faos his trial and aoospt any punishment 
whioh the law inflicts upon him, [P. 95, G, 1,] 

Saila Nath Makerji —for Applicant. 

Lalit Mohan Banerji —for the Crown, 

Walsh, J.: —This is an unusual oase. 
The applicant who applies for bailisoharged 
under seotion 463 of the Indian Penal Code, 
whioh of oourse is a very serious matter, 
namely committing forgery for the purpose 
of oheating. Aooording to an imperfeob 
affidavit whioh is before me and whioh has 
been filed not striotly in aooordanoe wibh 
the rules of bhe Court but whioh has been 
made by the brother of the applicant and 
substantially sets out the facts so far as is 
necessary for this application, the applioanb 
is aooused of having put forward a nomina¬ 
tion paper for the election of himself as a 
Municipal Commissioner, containing the 
alleged signatures of four persons who did 
not in faot sign the paper or authorise their 
signatures, and whose signatures must 
either have been known to the applicant to 
be forged or have been written by himself. 
It is alleged in the affidavit that the nomi¬ 
nation paper was filed on the 15bh April 
1921 and that on the 18th April the aoous¬ 
ed withdrew his candidature and was 
arrested on the 21st of the same month. 
Apparently there is a division of opinion in 
the Khilafab Committee or in the 
Mahomedan community in whioh he has 
taken a prominent part, having been 
President of tbe Khilafat Committee, from 
whioh he has now retired. No doubt ib is 
a very serious thing for any one particularly 
a prominent member of the community, to 
abbaoh signatures bo a publio dooumenb 
without authority, pretending that they 
are real signatures, when he knows that 
they are not. Ib is an immoral and 
dishonest aot and must oertainly be a 
breaob of bhe Eleotion law, Ibis oaloulated 
to oause inoonvonienoe and loss to bhe 
authorities oonduoting the eleotion, and 
annoyance bo persons who vote for a 
candidate who has no proper qualification, 
bub I feel great difficulty in seeing how 
anybody oan bring ib under seotion 468 of 
the Indian Penal Code or how anybody in 
these oiroumstanoes oan go into bhe box 
and say he haB been oheated by bhe candi¬ 
date, and unless somebody oan swear that 
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ha has been cheated by a forged signature, 
here is no obeating. Whether there are 
any osber seotions in the Oode or sections 
in the eleotion law whioh are applicable it 
is not my business to decide, but it is 
dearly relevant on an application for 
bail that the Conrt should consider 
what are the penal consequences of 
the act when proved, and what is the 
nature of the offenoe charged. It is said 
that seotion 468 of the Indian Penal Code 
is a non-bailable offenoe and ib is clearly 
relevant on an application for bail to con¬ 
sider whether the offenoe oharged is or is 
not a bailable offence. The view whioh I 
always take of applications for bail is 
substantially this If the offenoe is one, 
assuming it not yet to have been tried, in 
whioh the sooused is oharged with some 
grave act of violence like murder or daooity 
or organized riot, or if it is a serious 
oharge of fraud in some oommeroial tran¬ 
saction, in which he has made, or is alleged 
to have made, Urge gains so tbab he is nob 
an unlikely person to ondeavour to esoape 
punishment by absoonding, I do nob grant 
bail. A fortiori, where the man has already 
been oonvioted and has only appealed. 
But where the oharge is one of an argu¬ 
mentative nature, cot in the category of 
ordinary crimes against sooiety, I think 
the man has the right to retain his freedom 
pending bis trial, subjeot to a reasonable 
guarantee whioh will involve loss upon 
himself and his sureties if he does not 
'Present himself, the question being whether 
one has reasonable ground for supposing 
'that the person is suoh or the offenoe is 
euoh that he is likely to prefer the expense 
of exile involved in absoonding, rather than 
iaoe his trial and aooept any punishment 
whioh the law infliots upon him. Ib is 
pressed upon me very strongly by the 
Assistant Government Advooate that three 
people, namely the trying Magistrate and 
two suooeBsive Sessions Judges, have 
already refused him bail. Of oouree if that 
Tvere a ground in itself, there would be no 
reason ho for applying to the High Court 
,n any case. It would be a sufficient 
answer in any oase to say tbab bail had 
already been refused. The applioanb is a 
prominent member of the Muslim oommun- 
»ty in Jhansi. The offenoe was a looal 
offenoe and will be tried looally. He is 
be ? skopfcaeper and it is extremely 

4 my , that he will 

<absoond and run the risk of being sold up 


rather than suffer the penalty in oase of 
a oonviotion, 

I admit him to bail in his own recogni¬ 
zance of R3. 500 with two sureties of 
Rs. 250 eaob, the condition of suoh re¬ 
cognizance being that he appear at the 
Court on the day fixed for trial, and there¬ 
after from day to day during the trial until 
judgment by the Sessions Court. 

Bail granted. 
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Banerji and Gokol Prasad, jj. 

Shaikh Ghafoor Bakhsh and Sons —De¬ 
fendants-Appellants 

v. 

Jwala Prasad Singhal and another — 
Plaintiffs-Raspondeots. 

First Appeal No. 214 of 1919, deoided on 
6th January, 1921, from a decree of the 
Offg. Dist. J., Agra. 

•(a) Copyright—Subject-matter of book arranged 
in a totally new way—Author can get copyright 
—Injunction can be grantid in oase of infringe¬ 
ment—Profits earned by defendants may ba award¬ 
ed as damages, 

Tho author of a boDk, the aubjeot-maUer of 
whioh is arranged in a naw way totally different 
from earlier works on the subjeot, oan get a copy¬ 
right in the book, An injunction oan be granted 
when there has been a olear infringement of the 
oopyright. [P. 96. 0, 3.] 

. Hindu Law—Succession—Copyright can be 
inherited— Copyright, 

Whether a right of survivorship wouli or would 
not apply to a oopyright in books published by 
one oo paroener, the right oan be inherited by the 
heirg of the author who owned the oopyright, 
lit 96, 0* 2.J 

M. L. Agarwala, S. M. Sulaiman and 
Mangal Prasad Bhargava—tor Appellants. 

Peary Lai Banerji—tor Respondents. 

Gokul Prasad, J.:—This is an appeal 
by the defendants arising out of a suit for 
damages for infringement of copyright and 
for an injunotion. The plainbiffa are the 
sons of one Babu Pyara Lai, M. R. A. S„ 
the author of the book styled •English 
Teaoher', both Urdu and Hindi editions 
of whioh were published by the Vidya 
Sagar Depot, Aligarh. The allegation of 
the plaintiffs is that Babu Pyare Lai 
was the owner of the oopyright la the 
said book, and the various editions of 
this book wore registorod under sections 
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18 and 19 of tbe Press aDd Registration 
of Books Aot (No. XXV of 1867), 
the Aot then in force, that their father 
the said Baba Pyare Lai died on the 15th 
of June 1917, that tbe plaintiffs were bis 
heirs and as such entitled to all tbe rights 
that he had in the aforesaid book, that the 
firm of the defendants who are publishers 
of school books oopied largely from the 
' English Teacher ’ referred to above and 
published a book named 1 English Teacher 
with Letter Writer ’ following the same 
arrangement as that of the book published 
by the plaintiffs’ father. The defendants’ 
firm thus infringed tbe copyright, tbe 
plaintiffs sued for a permanent injunction 
restraining the defendants from printing, 
publishing or selling the oopies of the book 
which they have oompiled or in any other 
way infringing the copyright of the plain¬ 
tiffs. The plaintiffs further claimed that 
all the copies of the said book printed by 
the defendants be ordered to be delivered 
to the plaintiffs and in case of default tbe 
plaintiffs might be allowed the prioe thereof 
as damages. The defence raised on behalf 
of the defendants was that the plaintiffs 
had no right of suit as their book was not 
an original book, but it was praotioaliy a 
compilation made of materials found in 
other bocks on grammar. Tbe learned 
Distriot Judge of Agra oame to the conclu¬ 
sion that tbe defendants had slavishly 
oopied almost word for word a large number 
of pages of the plaintiffs’ book. He further 
found that, as the arrangement was tbe 
same as that of the plaintiffs’ book and as 
it was impossible to separate the portions 
slavishly oopied from tbe other parts of the 
work, the injunction should apply to the 
whole book and not to those particular 
pages only. On tbe question of damagep, 
the Court oame to the conclusion that the 
plaintiffs would be entitled to the profits 
made by tbe defendants on the sale of these 
books inasmuch as tbe defendants had not 
offered to deliver any oopy printed by 
them to the plaintiffs as they bad in faot 
sold them. He therefore passed a preli¬ 
minary deoree in favour of the plaintiffs 
for the taking of aooounts and grauted the 
injunotion prayed for. 

The defendants come here in appeal. 
Their first contention is that tbe plaintiffs’ 
book itself being nob an original book, as 
it is a compilation from other works, the 
plaintiffs have no right to sue, and that in 
any event the plaintiffs have no oopyrighb 


in the title of the book. They further 
argue that, as the Court below has found 
that only some pages have been copied 
from the plaintiffs’ book the infringement 
oould be deemed to relate to those pages 
only and the injunction should be confined 
to those parts of the book. Those were the 
two main points argued. As regards the 
first point we have no hesitation in saying 
that the book published by the plaintiffs’ 
father is arranged in a way totally different 
from tbe earlier books on the subjeotwhioh 
have been put before us. The arrangement 
is a novel one and there oan be no doubt 
that Babu Pyare Lai had a real oopyrighb 
in tbe book. The question that the said 
oopyright passed to his sons does not 
seem to admit of any doubt. It was at 
one time argued on behalf of tbe appellants 
that the plaintiffs olaimed a right in the 
copyright by virtue of survivorship, their 
late father and they having been .members 
of a joint Hindu family. It is not neces¬ 
sary for us to deoide whether the right of 
survivorship would apply to suoh properties ■ 
or not. The plaintiffs are the sons of their 
father and as suoh heirs to all the property 
he had, so that the argument regarding the 
want of title in the plaintiffs to sue must, 
fail. 

Now as to the second point, we have 
oompared about sixty pages of the one book 
with the other and we find that the book 
published by the defendants is oopied' 
verbatim so far as those pages are oonoern- 
ed from the book published by the plaintiffs’ 
father. We also find that they have 
followed tbe same arrangement whioh was 
adopted by Babu Pyare Lai in his boob. 
There can be no doubt whatever that, 
except the title whioh is very much like 
that of Babu Pyare Lai’s book, the whole 
work is praotioaliy the same as that of the 
plaintiffs. In some plaoes we find that 
even tbe spelling mistakes found in tbe 
original work are repeated in the book 
published by the defendants' firm. In faot 
the book published by the defendants is 
not the result of any independent labour on 
their part, but is praotioaliy a reproduc¬ 
tion of the book published by the plaintiffs 
father. There has thus been a olear 
infringement of tbe plaintiffs right. The 
points taken in appeal by the defendants 
fail. The plaintiffs are therefore entitled 

to an injunotion as prayed for. 

During tbe course of the argument it 
was admitted by Mr. Peary Lai Banerji,. 
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the learned Vakil for the respondent, that 
the injunction would nob aifeot the title of 
the defendants’ book, viz., English 
Teacher with Latter-Writer. ” This is a 
small matter but we think in order to avoid 
further oomplioations we should make this 
poinb olear in our final order. This disposes 
of the points taken in appeal by the defend¬ 
ants. The plaintiffs put gin an application 
regarding the mode in wbioh damages are 
to be assessed. That application is not 
pressed and it is nob necessary to say any¬ 
thing as regards that application. We 
think that the method adopted by the 
Court below is the right method and for 
oaloulating damagos would simplify the 
assessment of damages and lessen com¬ 
plications. The result is that this appeal 
ails and is dismissed with costs, with this 
modification that the injunction would not 
extend to the name of the book. 

Appeal dismissed. 
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Dal Singh and others —Plaintiffs-Appel- 
lants 

v. 

Khub Chand and others —Defendants- 

Respondents, 

* 

Seoond Appeal No. 787 of 1918, decided 
on 8th July, 1921, from a decree of the 
Diet. J„ Oawnpore. 


•Transfer ot Properly Act, 8 • 10 —Agreement by 
vendee lo transfer only to vendor and for a certain 
sum—Vendor not compellable ti purchase—Res¬ 
traint is void. 


0 sold aertaln proparty to P for Be. 400 aDd on t h 
same day, P, the vendee, exsouted a separate dooc 
meat in which ho made the following agreement 
" I the exeontant promise and exeoute the doou 
ment in proof of my promise that when I th 
pprohaser or my heirs want to transfer the share 
in the two villages, then I will sell them to G o 
hie heira lor the snm of Rs. 400 and will not ael 
them to anybody else. If perohanoe I the par 
ohaBer or my heirs shall sell or mortgage th 
property elsewhere the doooment effecting euoh 
sale or mortgage will be Illegal". [P. 97, G. 9.] 

Held that ^raotioally the two doonmente rea 
together oonatltoled a transfer of property eubiec 
to a limitation absolntely reitraining the tram 
nne from parting with or disposing o! his intent 
is the contract. It nowhere oompelled the tram 
fetor to aocept the property If the transferee wlahe 
to part with it, Practically the effeot of th 
agreement wee.to prevent the transferee from eve 
transferring his property at all to anybody exoeg 
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to the vendor G himself or his heirs and only If 
the latter oared to lake it at the time, and therefore 
euoh a restraint is void. [P 98. C. 1 ] 

Sital Prasad Ghosh— for Appellants. 

Kailas Nath Katju and Saila Nath 
Mukerji —for Respondents. 

Tudball. J.: —The faots of the case outr 
of whioh this appeal has arisen are 
briefly as follows :— 

On the 6bh of June, 1878. Ganga Din, 
father of the plaintiffs appellants before 
us, sold to Pubti Lai, the father of the 
defendants Nos. 1 and 2, respondents, a 
zemindari share in village Dharmangadpur 
and another share in village Raipura in 
the Oawnpore Diatriot for the sum of 
Rs. 400. Aooording to the plaint the price 
was a low price by reason of the 
relationship between the parties. On 
the same date the vendee Futti Lai 
exeouted a separate document in whioh 
he made the following agreement:—“I the 
executant promise and exeoute this docu¬ 
ment in proof of my promise that when I 
the purchaser or my heirs want to transfer 
the shares in the two villages, then I will 
sell them to Ganga Din or his heirs for 
the sum of Rs. 400 aod will nob sell 
them to anybody else. If perobanoe I 
the purchaser or my heirs shall sell or 
mortgage the property elsewhere the 
document effecting suoh a sale or mortgage 
will be illegal. ” 

On the I4th of July, 1915, some 37 year* 
afterwards, defendants 1 and 2, who 
are the sods of Putti Lai, exeouted a 
Bale-deed of the share of mauza Raipura in 
favour of defendants Nos. 3 to 7 for a sum 
of Rs. 1,650. The plaintiffs have now oome 
into Oourb and they seek to enforce the 
agreement of 1878 and demand that 
“both" properties shall bs sold to them 
by the first two defendants for the sum of 
Rs. 400 and they seek to set aside the 
sale in favour of the defendants 3 to 7. It 
is admitted that tha properties whioh 
they seek to obtain are of the value at 
least of Rs. 3,200 aooording to paragraph 7 
of the plaint. The Oourb of first instance 
without taking any farther evidence in the 
oase held that the suit should fail for thren 
reasons. It held that the oovenant was 
bad for remoteness, presumably meaning 
that it was indefinite in point of time. It 
also held that the covenant was oppressive 
and unconscionable and ought not to be 
enforced. It held that the two dooumenta 
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read together could nob constitute a 
mortgage. That was in reference to the 
plea raised by the plaintiffs that they may 
be treated as mortgagors and be allowed to 
redeem. This plea has been subsequently 
dropped and we are no longer concerned 
with it. The lower appellate Court held 
that the covenant oould nob merely on the 
face of it be held to be unreasonable. It 
held that the agreement was nob bad for 
remoteness. It then went on to hold, 
however, that it contravened the terms of 
seotion 14 of the Transfer of Property Aot 
in that it violated the rule against 
perpetuity. On that ground it upheld the 
deoree of the Court of first instance. It 
seems to us that seotion 14 of the Transfer 
of Property Aot laying down the rule of 
perpetuity has nothing to do with the oase. 
A oontraob for sale in this oountry does not 
oonvey any interest in property. It seems 
to us, however, that the suit must fail 
beoause praotioally the two documents 
of 1878 reid together constitute a transfer 
of property subjeob to a limitation 
absolutely restraining the transferee 
from parting with or disposing of his 
interest in the oontraot. If we examine 
the agreement of 1878 it will be seen 
that the transferee of the property was 
absolutely forbidden to mortgage the 
property to anybody. Further, that 
he was forbidden to sell to anybody 
exoepb to the transferor and then only for 
the exaob sum of Rs. 400. Jt nowhere com¬ 
pelled the transferor to aooept the property 
if the transferee wished to part with it. 
Praotioally the effeob of the agreement was 
to prevent the transferse from ever 
transferring his property at all to anybody 
exoepb to the vendor Ganga Din himself or 
bis heirs andonly if thelatter cared to take it 
at the time. In paragraph 2 of the plaint the 
plaintiff said that the meaning of the deed 
was that whenever Putti Lai or his heirs 
wanted to sell any portion of the share of 
the two villages be or his heirs would sell it 
to Ganga Din or his heirs and that when 
Ganga Din or his heirs did not care then 
under suoh oiroumstanoes Putti Lai or his 
heirs will be entitled to mortgage or sell to 
other persons. Asa matter of fact the deed 
does not give the transferee this option at 
all, He is by the agreement tied hand and 
foot. It is impossible for him to transfer 
exoepb at the will of the transferor Ganga 
Din or hiB heirs and then only if the latter 
are willing to take it for Rs. 400 


It may be said that in form the deed does 
not absolutely restrain the transferee from 
parting with or disposing of his interest 
but in substance we think that it does and 
it is to the substance of the agreement that 
we have to look and not so muoh to the 
form. We think that on this ground alone 
the suib should fail and the appeal therefore 
mu3b fail. We aooordingly dismiss it with 
costs. The two sets of defendants will be 
entitled to their separate oosts. 

Appeal dismissed. 
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Ryves, j. 

Lokpal Singh —Aooused-Applicant 

v. 

Emperor —Opposite Party. 

Criminal Revision No. 662 of 1920, decid¬ 
ed on 18th November, 1920, from an order 
of the 1st Class Mag., Mainpuri. 

Criminal P.C., 8. H6—Accused not party to 
previous parent proceedings—Accused is entitled to 
oross examine witnesses. 

Where the acoueed under 8. 476 w»s no party 
to the previous prooeedinge and the evidenoe was 
taken behind his baok, he should be given an 
opportunity to cross examine the witnesses. 
[P. 99. 0. 1.] 

Satga Chandra Mukerji —for Applicant. 

R. Malcomson —for the Crown. 

Ryves, J. :—In the oourse of a murder 
trial before the Committing Magistrate, 
the Magistrate, at the instance of the 
proseoution, issued summons to Lai Lokpal 
Singh to appear in his Courb, apparently to 
give the proseoubion an opportunity to exa¬ 
mine him with reference to a letter pro¬ 
duced by the proseoubion. The summons 
were'issued on three oooasions bub without 
result. The enquiry in the Magistrate’s 
Court was oonoluded without the evidenoe 
of Lai Lokpal Singh having been reoorded 
and the oase was committed to the Ses¬ 
sions. In that Courb also Lai Lokpal 
Singh did nob appear and the oase ended in 
the aoquittal of the aooused. Subsequently 
the learned Magistrate issued nobioe to Lai 
Lokpal Singh under seotion 476 of the 
Criminal Procedure Code bo show oause 
why he should nob be proseouted under 
seobion 174 of the Indian Penal Code for 
intentionally omitting bo attend his Court. 
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Lai Lokpal Singh appeared and pub in an 
applioabion through a vakil to the effeob 
that the witnesses, more particularly the 
Sub-Inspector and the oonstable who had 
deposed as bo the service of one of the sum¬ 
mons in tbs village on Lai Lokpal Singh, 
should be reoalled before the Magistrate, 
and he should be given an opportunity to 
cross-examine them. This seems to be a 
very reasonable request. Lai Lokpal Singh 
was no party to the previous proseoution 
and the evidenoe was taken behind his 
baok. The learned Magistrate, however, 
rejeoted the application, holding that a 
prayer for regular enquiry should be 
rejeoted as it was not oalled for in the 
interests of justioe. 

It is quite true that under seotion 476 of 
the Criminal Procedure Code, as has been 
laid down in many rulings of this Court, a 
preliminary enquiry may be unnecessary, 
that is bo say, it is not absolutely necessary 
to justify an order under that seotion, bub 
in all those oases the person, against whom 
an order was made, had always been 
before the Courb and the evidenoe in the 
proceedings recorded in his presenoe, and 
therefore an opportunity had been provid¬ 
ed be him to test the evidenoe by cross- 
examination. The present oase is very 
differentandl do not understand how the 
Magistrate can oome to any conclusion 
againsb the aoouaed under seotion 476 
without givinghim an opportunity tooross- 
examine the witnesses whose evidence has 
been taken behind bis baok. He should 
oertainly be given an opportunity tooross* 
examine the witnesses. I, therefore, direob 
the record to be returned to the Magistrate 
and he be directed to oall the witnesses 
whom Lai Lokpal Singh may summon, and 
he be given an opportunity to oross exa¬ 
mine them. It will be open to the Magis¬ 
trate after such enquiry to prooeed as he 
may be advised. 
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PlGGOTT AND WALSH, JJ. 

Madho Prasad and others— Daorea* 
holders* Appellants 

v. 

Draupadi Bibi — Judgmeni-debtor-Rea- 
pondent. 

Execution Seoond Appeal No. 565 of 
1920, deoided on 4th January, 1921, from a 
decree of the Addl. J. of Allahabad. 

•(a) Giuil P.C., 0. 39, R . 1 —Temporary in¬ 
junction pending declaratory suit—Fire Court 
refusing—Appellate Coutt granting such injunc¬ 
tion •• pinding final dtoieion of the suit '^Injunc¬ 
tion held to end at decree of trial Court . 

A temporary injunction was asked .for in * 
declaratory suit but the application was refused* 
An appeal was preferred and the appellate Ooart 
granted a temporary injunction 11 pending the final 
deoision of the eoit.” [P. 100, 0. l.J 

Held, Per Piggotr, J. (Walsh, doubting) the 
temporary injunction oime to an end with the 
passing of a deoree by the trial Court in .the 
declaratory suit. [P. 101, 0. 9.] 

(b) Limitation Act, Art . 182 —Execution ttayed 
ftp temporary injunction—Period should be ex¬ 
cluded. 

Where the exeoution of a deoree has been eus- 
pended through no not or default of the deoree* 
holder, the latter has a right to ask the Court to 
revive aud carry through thoexeoution proceedings 
whioh have been thus suspended. [P. 100, 0. 9.J 

(o) Limitation Act, Art, 181—Jfteecufion pro* 
ceedinge. 

Where the exeoution Court suspended the 
exeoution proceedings and ordered that it would 
not prooeed with the exeoution unless an 
application was made. 

Htld % the application would be governed by 
Art. 181. [P, 100, 0. 9.] 

Baldeo Bam Dave aud Damodar Das — 
for Appellants. 

Ladli Prasad Zuishi—tor Respondent. 

Piggott. J.:—This is a seoond appeal by 
a deoree-bolder. There are two oonneoted 
oases, bub it is admitted that the faots are 
identical and that the same deoision will 
govern both appeals. The deoree under 
exeoution is an old one, of the 14th ot 
February, 1911, and it must be oonoeded to 
the appellant that Mb ease is a hard ono 
and that he has been badly obstructed In 
the exeoution of bis decree. Aa long ago no 
the month of May, 1912, heattaohed oertain 
landed property In exeoution of the deoree. 
Objection was taken by one Lsohhml 
Nwain that the property belonged to him 
and not to the judgment-debtor. The 
objeotion was disallowed by an order of Iho 
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28th of September, 1912. On the 16th of 
November, 1912, the objector filed a regular 
suit asking for a declaration that the 
property in question was his and was not 
liable for sale in execution of the decree. 
He asked the trial Court to issue an 
injunction restraining the decree-holder 
from bringing the property to sale pending 
the execution of this deoree, and his 
application to this effeot was disallowed 
by the trial Court. He appealed to the 
High Court against this order and this 
appeal was disposed of by a Banoh of 
this Court in a case whioh may be found 
reported in Lachhmi Narain v. Ram Charan 
Das (1). The decision turned mainly upon 
the question whether an appeal lay against 
the order refusing to issue an injunction. 
Tnis point having been deoided in favour of 
Laohhmi Narain, the learned Judges go on 
to remark that the application for an in¬ 
junction was not strongly opposed on the 
merits and that in their opinion the 
injunction asked for ought to have been 
granted by the Court below. Then follow the 
■words the interpretation of whiob forms 
the real point for decision now before us. 
They are, "We allow the appeal, set aside 
the order of the Court below and grant a 
temporary injunction restraining tbe sale 
pending tbe final deoision of the suit.” 
The filing of tbe appeal in tbe High Court 
bad been immediately followed by tbe 
issue of a temporary injunction exparte, 
restraining tbe deoree-bolder from proceed¬ 
ing with the execution until the deoision 
of the appeal This order having reached 
the execution Court, that Court, on the 28th 
of Marob, 1913, passed an order that the 
pending proceeding in execution should be 
struok off, the attachment however being 
maintained, and the deoree-holder be in¬ 
formed that after the deoision of tbe High 
Court ( ie in the appeal from tbe order 
refusing to grant an injunction) be would 
be at liberty to prooeed with tbe matter 
further b 7 means of a proper application. 
This Court’s deoision granting the injunc¬ 
tion is dated May the 25tb, 1913. Tbe 
declaratory suit was decided on bhe25th of 
November, 1913. The decision was against 
Laohhmi Narain, i e., it affirmed the right of 
the deoree-holder to bring this property to 
sale in execution of his deoree. There was 
an appeal to tbe High Court and this appeal 


(1) (1018) 36 All. 486-90 I.O. 663-11 A.L.J. 
618. 


was not decided until the 2nd of May, 1917. 
when it was dismissed and the deoision of 
the trial Court affirmed. On the 28th of 
May, 1917, the deoree-holder applied to the 
execution Court to take up the execution 
proceedings at the stage where they had 
been left by the order of Maroh 28th, 1913, 
and to prooeed to bring the property to 
sale. Objection was taken that this appli¬ 
cation was time-barred. This objection 
was disallowed by the first Court, but has 
been given effeot to by the lower appellate 
Court; henoe tbe seoond appeal now before 
us. Tbe case of Qamaruddin Ahmad v. 
Jawahir Lai (2) is good authority lor the 
proposition that in a oase of this sort, 
where the execution of a decree has been 
suspended through noaotor default of the 
deoree-holder, tbe latter has a right to 
ask the Court to revive andoarry through 
tbe execution proceedings whioh have 
been thus suspended. He can, however, 
only do this by means of proper application 
to that effeot, and in this particular oase 
the execution Courb's order of Marob the 
28tb, 1913, gave him express warning that 
the Court would not take up the matter 
again, or prooeed further with the execution, 
exoept upon bis application. Tbe appli¬ 
cation in question would be one for whioh 
no period of limitation isexpressly provided 
by the Sohedule to tbe Indian Limitation 
Aot, and would therefore fall uuder Arti¬ 
cle 181 of the Schedule, requiring to be made 
within three years of the date on wbiob 
tbe right to make it aoorued. Tbo con¬ 
tention for the judgment-debtor, whioh has 
found favour with the lower appellate 
Court, is that the right to make this appli¬ 
cation aoorued to the deoree-holder on the 
25th November, 1913, the date on whioh 
tbe declaratory suit brought by Laohhmi 
Narain was dismissed bj the trial Court 
The contention before us in appeal is that 
the injunction issued by this Court was 
intended to enure until the suit instituted 
by Laohhmi Narain should have been 
finally disposed of, in the sense that, either 
the prescribed period of appeal from the 
deoree passed in the same should have ex¬ 
pired, or any appeal actually brought 
against the deoree should have beep deter¬ 
mined. Hence, the decree-holder's con¬ 
tention is that he was restrained by the 
i njunction of the High Court from making 

I qi nans) Q7 All. 894«82 I.A. 102«2 A.L.J. 897 
3 ,19 r! O.L.J. 801—9 O.W.N. 601-16 M.L.J 
968-7 Bom. L.B, 498-8 Bar. 010 (P.O.)-. 
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any application to the ereontion Court 
right up to the Sod of May, 1917, when 
Laohbmi Narain’s appeal to this Court 
from the deoree in the declaratory suit was 
dismissed. la the main, therefore, the 
question before us turns on the interpre¬ 
tation of the words "pendiug the final 
decision of the suit" in the injunction 
order issued bv this Court. In their plain 
and ordinary meaning, as they stand, those 
words Beem io refer to the passing of the 
final deoree in the declaratory suit then 
pending, The intention of this Court, as 
expressed in its judgment, clearly was to 
issue such an injunction as the trial Court 
could have issued; and this Court could 
not have issued an injunction enforceable 
beyond the date of its own final deoree. 
This point seems obvious enough on the 
wording of Order 39, Rule 1, but it is 
also covered by an authority in Shaikh 
Moheeooddeenv. Shaikh Ahmed Hossein (3). 
Indeed, looked at in one way, the point is 
almost beyond argument. The injunction 
directing the deoree-holder to refrain from 
bringing bhis property to sale oould only 
.prooeed upon a finding that there was a 
danger that the property in question might 
.prove to be Laohbmi Narain’s, and might 
•therefore be “ wrongfully ” Bold if brought 
: to sale in exooution of a deoree against 
somebody else. Oooe the trial Court bad 
oome to the oonolnsion that the property 
>was nob Laohhmi Naraio’s bat that of the 
judgment-debtor, it oould nob possibly be 
•of opinion that the property was in danger 
of being wrongfully sold in ex6oubion of 
that deoree and it oould not oonoeivably 
Issue an injunotion restraining the deoree- 
holder from proceeding with the exeontion 

I of his deoree. If therefore the order of this 
Court is to be understood as- amounting 
to nothing more than the issue of suoh 
injunotion as in the opinion of the 
Hon’ble Judges ought to have been issued 
•by the trial Court ibself, then it was an in¬ 
junction whioh only remained in foroe np 
‘to the 25th of November, 1913, and a right 
>to apply for the further exeoution of hie 
deoree by the fixing of a date for the 
*ale of the property under abtaobment 
scorned to the deoree-holder on that date. 
It has been oontended in argument that 
fcherff are reported oases in whioh'the words 
- finaldeoiaion” or "final, determination" 
cave been held to extend up to the oonolu- 

(3) (1870) Y4 W.B. B84, 


sion of a particular litigation by orders of 
the final Court of appeal, and from this it 
is oontended that the learned Judges who 
passed this Court’s order _ were using 
the words "final deoiaion " in this parti¬ 
cular sense, having in their minds the pos¬ 
sibility that any deoree which the trial 
Court might pass in the declaratory suit 
might be challenged in appeal. I oan only 
SBy that taking the order as a whole, that 
is not the impression which it conveys to 
my mind. Moreover, I am much impress¬ 
ed with the argument that this Court’s 
order should, if possible, be interpreted so as 
to make it a legal and proper order, As I 
have already pointed out, the proper time 
limit for any injunotion issued under the 
oiroumsbanoes. was the determination of the 
suit then pending by the passing of a 
deoree in that suit. If the learned Judges 
of this Court really intended to issue an 
injunotion covering the period allowed by 
law for the filing of an appeal from the 
deoree of the trial Court, they would have 
been straining their jurisdiction by passing 
in appeal an order wbioh the Court against 
whose deoiaion the appeal before them was 
pending would have bad no authority to 
pass. There seems to me a stroDg pre¬ 
sumption against the theory that the 
learned Judges of this Court intended to 
pass suoh an order. I feel driven there¬ 
fore to the oonolnsion that the efleob of 
the injunotion issued by this Court came 
to an end with the dismissal of Laohhmi 
Narain’s suit on the 25th of November, 
1913, that a right to apply for an order 
bringing the attaohed property to sale 
acorued to the deoree-holders on that date, 
that time having thus been set running 
against them was not suspended by the 
filing of an appeal to this Court against 
tho deoree in the declaratory suit, and con¬ 
sequently that the applioation wbioh has 
given rise to these oonneoted appeals has 
been rightly held by the lower appellate 
Court to have been made beyond the pre¬ 
scribed period of limitation. I would there¬ 
fore dismiss both these appeals with oosts. 

Walsh, J,;—I concur in the order dis¬ 
missing the appeal, though I do so with 
considerable doubt and hesitation. The 
oase seems to me one of suoh hardship that 
I distrust the view which I am disposed 
to take of the legal merits, finding myself 
In disagreement both with my brother and 
the Judge In the Oonrt below. Bat If I had 
had to deoide this question unobBoured by 
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any other deoision I should, I think, 
have come to the same oonolusion 
as the first Court. My first difficulty 
is one arising out of a long series of 
decisions in this Court on the meaning 
of the word “final”, and particularly the 
Full Bench deoision in Balkaran Rai v. 
Gobind Nath Tiwari (4) where five Judges 
deoided that the ordinary legal sense of 
the,word final ”, and in particular as used 
in the Court Fees Aot, was “unappealable”. 
That view has also been takeD, I think, in 
Shri Vishvambhar Pandit v. Shri Vasudev 
Pandit (5). 

If it were not for the presenoe 
of the word “final” in this order, 
and if the language bad merely been 
" pending the deoision of the suit,” I might 
have had no difficulty in agreeing with 
my learned colleague, but if my opinion 
had been asked, after looking at those 
authorities, I think I should have oome 
to the conclusion that the use of the word 
" final ” by two Judges of this Court must 
have meant the disposal of the suit by a 
final unappealable order. My seoond 
difficulty is this. I agree with the Court 
below that this Court's jurisdiction under 
Order 39, Buie 1 is limited to the powers 
conferred upon the lower Court and that 
it oannot grant an injunction beyond the 
maximum period for whioh the lower Court 
oan grant it, namely the decree in the trial 
Court. That may be so. I ask myself 
first what the order meant, and I will 
assume that if it meant wbat the appellant 
oontends for, it was an order made 
without jurisdiction. I think it oannot 
be denied that these orders for stay of 
execution and for injunctions under Order 
39, Buie 1 are granted by this Court with 
some levity. I am oonsoious that I have 
been a party to 6Uoh orders myself and I 
think they are apt sometimes to go 
even further than the Court below 
could have gone. But the order of the 
Court in puoh a matter being final, it does 
not seem to me to be sufficient to say that 
it was an order whioh this Court 
could nob have thought fit to pass. Ib 
was an order whioh this Court did in faob 
pass, and whether it was or was nob in 
exoess of Its jurisdiction, I feel a difficulty 
in holding that it was not a case in whioh 
the execution of the deoree had been stayed 
bv an injunction. __ 

(4) (1690) 13 All, 139-1690 A.W.N. 89 (F.B.). 

(6) (1693) 16 Bom. 708. 


There are two grounds whioh I desire 
to mention in respeot of whioh ib seems to 
me that this case is one of exceptional 
hardship. It is dear from the order 
under reference that the present appellant 
did nob seriously resist the application for 
an injunction. A question was raised aa 
bo the right of appeal, but on the question, 
of staying his own hand in the matter of 
execution, it is quite dear that he was. 
willing to abide by any view tbe High Court 
took of the matter, and I have not the 
slightest doubt that he bona fide with¬ 
held his hand after the deoree of the 
lower Court, because he thought that, 
that was the view to whioh he had 
aooeded when he appeared before the 
High Court. The second point is that 
this difficulty would never have arisen 
were it not for the lamentable state of the 
business of this Court. It so happens that 
this appellant finds himself by our deoision 
statute barred, simply beoause it has taken 
three years and a half to obtain a deoision 
in appeal from this Court against the- 
deoision of the Court below in the declara¬ 
tory suit, and for that reason alone he is> 
punished by having this application 
dismissed. 

Application rejected. 

AIR. 1021 Allahabad 102. 

Gokcl Prasad, j. 

Brahm Singh and another — Deoree* 
holders-Applioants 

v- 

Bhandu —Judgment • debtor - Opposite’ 
Party. 

Civil Bevision No. 29 of 1920, deoided 
on 14bh January, 1921, from an order of 
the Sub-J., Meerut. 

Civil P C., O. 31, R. 69—Sal* adjourned b^ 
Court—Amin holding sale in ignorance ot thit— 
8ale confirmed—Bale is nullity- 

Where a sale was adjourned by the Court but 
the Court's order wae not oommunioated to tho 
Amin who held the sale and tbe sale was confirmed* 
also, 

Held, that the sale whioh took plaos alterr the- 
order of the Coart postponing it wae a nullity» 
notwithstanding the faot that tbe officer oonduot- 
ing the sale did not reoeive the order in time to 
enable him to aot according to it. [P t 103, C# l.J* 

G. W. Dillon and Kailash Chandra- 
Mital — for Applicants. 

Haribans Sahai—lor Opposite Party. 



1081 


MD. YUNIS v, MD. ishaq khan (Rafiq, J.) Allahabad 103 


Judgment:—This application in revision 
arises under the following oiroumstanoes. 
It appears tbat the auation-purobasers 
deoree-holders applicants obtained a decree 
for about Rs. 215 from a Court of Small 
Causes. They put in an application for 
transfer of the deoree to a Muusif, inasmuoh 
ag they wanted to sell some of the immove¬ 
able property belonging to, the judgment- 
debtor to satisfy the amount due to them. 
After certain proceedings, the 3rd of 
{September, 1918 was the date eventually 
fixed for sale of the property. On the 30th of 
August, 1918 the judgment-debtor deposited 
Rs. 59 in oash and asked for a postponement 
of the sale to enable him to pay up the 
deoretal amount. The deoree-holders' 
pleader received this money and it was 
agreed that the judgment-debtor should 
'have three months’ time to pay up the 
deorotal amount, the sale should be 
postponed and tbat the Amin should be 
informed accordingly. By some mistake 
or other, information oould not be given 
to the Amin and he sold the property on 
the 6th of September, 1918. This sale was 
ultimately confirmed and on the 9th of 
August, 1919, the decree-holders-auotion 
purchasers got possession of the property. 
On the 15th August, 1919, the judgment 
debtor put in an application praying that 
the deoree-holders had committed a fraud 
upon him in obtaining possession. This 
application was dismissed by the Court 
of first instance in rather a summary 
way. It proceeded on the ground that 
the judgment-debtor had been very late in 
making this application. The learned 
Judge of the Court of appeal has however 
flet aside the sale on several grounds which 
i6 is not necessary for me to consider. 
In my opinion the sale whioh took place 
after the order of the Court postponing it 
was a nullity, notwithstanding the faot 
that the officer oonduoting the sale did 
not reoeive the order in time to enable 
him to aat aooording to it. Having regard, 
however, to the oiroumstanoes of this 
oase, the laches of the judgment- 
debtor and to the equitable principle 
wia .down by their Lordships of the 
Privy Counoil in the aaBe of Ganaa 
Saflu V. Gopal Singh (1), I 
think the most proper order in the present 
■case wou ld be to direct thab the judgment- 

il) U8 (P. 0,1 - l86 " n l A - 3*4-4 B«. 678 


debtor-respondent be put in possession of 
the property sold on bis paying to the 
deoree-holders auotion-purobasers the sum 
due on their deoree with interest up to 
the date on which they obtained possession 
of the property sold, minus the sum of 
Rs. 59 admittedly paid on the 30th August, 
1918. The interesb will be at the usual 
rate mentioned in the deoree, that is 6 
per cent, per annum. The judgment- 
debtor-respondent is allowed four months’ 
time from this date within whioh to 
make the payment, and in oase suob 
payment is not made within the time 
mentioned above, the judgment-debtor 
will be debarred of all the rights of 
taking possession of the property. Having 
regard to the oiroumstanoas of this oase I 
make no order as to oosts. 


AIR 1021 Allahabad 103. 

Rafiq and Stuart, jj. 

Muhammad Funis— Plaintiff-Appellant 

v. 

Muhammad Ishaq Khan and others — 
Defendants-Respondents. 

Second Appeal No. 1193 of 1918, deoided 
on 11th February, 1921, from the deolsion 
of the Diet. J„ Aligarh. 

Muhammadan Law — Waql— Banafl law- 
Possession must bt transferred, 

Aooording to the law of Banal Muhammadans, 
it is essential to the validity of at oaqf that the 
v>ai %1 should aotually divest himsolt of possession 
of the waql property. 16 All. 331, Foil. [P, 104, 

Us XiJ 

S. A, Haidar —for Appellants 

Iqbal Ahmad —for Respondents. 

Rafiq, J,:—The suih out of whioh this 
appeal has arisen was instituted by the 
plaintiff-appellant for the reoovery of plot 
No. 611 measuring 16 biswas on the follow¬ 
ing allegations. He stated that one Ab¬ 
dul Malik exeouted a deed of waqf in res¬ 
pect of plot No. 611 in 1905 in favour of 
the eohool oalled Anjuman-i-Sherwanl at 
Aligarh. Subsequent to the creation of the 
Abdul Malik add the whole of hie 
property to the defendants. The latter are 
m possession of the waqf property also and 
resisted the olaim of the eohool. The 
plaintiff as the Seoretary of the eohool sued 
to reoover possession of the waqf property. 
A he olaim waB resisted on various pleas, 
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one of whioh was that no valid waqf bad 
been oreated. Both Courts aooepted the 
pleas in defenoe and dismissed the olaim. 
In seooDd appeal bo this Courb it is oonbend- 
ed that the evidence on the reoord proves a 
valid waqf under the Hanafi law and thab 
the view taken of that law by the Courts 
below is erroneous. According to the case 
for the plaintiff, a deed of waqf was execut¬ 
ed and registered by Abdul Malik but posses¬ 
sion of the waqf property was nob delivered 
totbesohool. The plaintiff oontends that 
the mere exeoullion of the dooument unat¬ 
tended with the possession of th 9 waqf pro¬ 
perty, is sufficient to have oreated the waqf. 
In support of this view relianoe is placed 
upon the fatwa of Kazi Yusuf. Moreover 
it is urged that where under the Hanafi 
law the Imam and bis two disciples differ 
tbe opinion of Kazi Yusuf will prevail. We 
find that tbe contention raised on behalf of 
the plaintiff-appellant in this oase is cover¬ 
ed direotly by authority. The oase of 
Muhammad Aziz-ud-din Ahmad v, Legal 
Remembrancer (1) is direotly in point. It 
was laid down in that oase that according 
to tbe law of Sunni Muhammadans it is 
essential to the validity of a waqf that the 
waqif should actually divest himself of pos¬ 
session of tbe waqf property. This oase 
has never been dissented from in this 
Court. We are bound by it. The appeal 
therefore fails and is dismissed with oost3. 

Appeal dismissed. 

(1. (1893) 15 All. 321-1893 A. W. N. 109. 


AIR. 1921 Allahabad 104 

Gokul Prasad and Stuart, jj. 


Mata Tahal— Plaintiff-Appellant 


v. 

Bhagwan Singh and others -Defendants- 
Respondents. 

Seoond Appeal No. 1274 of 1910, decid¬ 
ed on 24th February. 1921, from a deoree 
of tbe Third Addl. Sub-J., Jaunpur. 


Limitation Act, Art, fb-InUrest payable 
annually and principal al end of 10 tears 
Creditor to have option to sue for whole ^toney » n 
case of default in paying interest-Creditor 
choosing to wail till end of 10 i,«ara-T.m« runs 


from then. 

Where a mortgage-deed provides lor the payment 
ol interest annually and ol the prmoipal at the 
end of 10 years, and oontaiosa oondition that on 
default in payment of interest for any year, the 
mortgagee ha B tbe option of suing for the whole 
of the mortgage money, ha is not bound to sue aa 


soon aa there is default in any year. He oan wait 
for tbe full period of 10 years and if he ohooses to 
do so, time will run only from the expiry of that 
period even as regards the olaim for the personal 
eelief. [P. 104, O. 2,] 

Uma Shankar Bajpai and Earnandan 
Prasad —for Appellant. 

Haribans Sahai —for Respondents. 

Gokul Prasad, J,:—It appears that on 
the 17th of July 1905 Bhagwan and Sumer, 
members of a joint Hindu family, exeouted 
a mortgage-deed in favour of the plaintiff. 
Tbe period fixed in the deed for redemp¬ 
tion was ten years. Interest was to be 
payable annually and in the oase of default 
in payment of interest for aoy year, the 
mortgagee had tbe option of suing for the 
whole of the mortgage money. Although 
there was default in the payment of interest 
in the very first year after the mortgage, 
the plaintiff mortgagee brought bis suit for 
sale after the expiry of tbe ten years. He 
olaimed a relief both against the persons of 
the mortgagors and the mortgaged property, 
To this suit the plaintiff appellant im¬ 
pleaded tbe other members of tbe family of 
the mortgagors. The lower appellate Court 
has held that the plaintiff has failed to prove 
that tbe debt was taken for legitimatefamily 
purposes and it has therefore dismissed the 
suit for sale. As to tbe personal relief, 
the learned Judge has arrived at tbe oon- 
olusion that "the exeoutants are no doubt 
personally liable for the debts but the per¬ 
sonal relief is time barred.” In this we 
think tbe learned Judge of the Court belovr 
was in error. The plaintiff mortgagee was 
not bound to sue for the whole of the 
mortgage money as soon as there was 
failure in payment of instalment of any 
year. It was open to him to do so or not. 
In this be did not oboose to exeroise the 
option and in our opinion he oould wait for 
ten years, the period fixed in the mortgage- 
deed, before bringing bis suit. This period 
expired on the 17th of July, 1916. The 
present suit was brought within three years 
of that date. We are therefore of opinion 
that the Court below erred in saying that 
the olai n against the persons of the mort¬ 
gagors was barred by time. We therefore 
allow the appeal so far that we modify the 
deoree of the Court below by decreeing the 
olaim of the plaintiff-appellant against the 
parson of the mortgagors Bhagwan Singh- 
and Sumer Singh with oosts in all Courbfl. 

Appeal decreed, 



192* 


A8A 81NQH V. NAUBAT (Tudball. J.) 


Allahabad 105 


A.I.B. 1821 Allahabad 106 (1). 
Byves and Gokul Prasad, jj. 

Jeoni —Plaintiff-Appellant 

y. 

Kalloo and others —Defendants-Respond- 
ents. 

8eoond Appeal No. 941 of 1918, dooided 
on 28th January, 1921, from a deorea of the 
Addl, J., Meerut. 

Agra Tenancy Act (II 0 / 1901), 8. 198-Pr»«ci- 
pin. 

Aolual payment in good faith is nooessary for 
applying 8. 198. Payment subsequent to suit is 
notonough. 83 All, 61, Poll. [p. 105, 0. 9.] 

Iqbal Ahmad—lor Appellant. 

Gokul Prasad, J.: : —This appeal arises 
out of the following oiroumsfanoes. A 
Nawab gave a lease of a certain Mahal to 
two persons, the present plaintiff, Musam- 
rnat Jeoni, and one Mubarak Ali. Mubarak 
&U died some time ago leaving a eon and 
a widow Musammat Jannat. The son has 

Thn nSii? Dd 6h ? Wid ° W Jannal1 i0 alive - 
J.he plaintiff as a lessee brought a suit for 

reoovery of the rent for oertain yoars from 

Kalla a tenant. The defence pleaded by 

a k w ® 8 ‘bat be all along paid the 

rent to Mubarak Ali during his life-time 

h«« d n n dealh Ma8anQ mat Jannat has 

been collecting rent from the defendant. 
Up to this day this defendant has bad no 
ooncern with Musammat Jeoni. It will 

Si r fl6a ‘ ia ment of defence above 
referred to, that the defendant nowhere 

faith to Musamma? Jannal The le g °°d 
fhe 8i dUmi 00l l le0 h ° r K 9tQi880d the 

lowi , H baa bsan 0 °nfirmed by the 
hf^ i aPP6l !? be 0oar6, Affcflr be bad filed 

his defenoe the defendant tenant paid off 

ZZ °„V b M e re,rs in eoi ' 

ri£ iS-fw 7 *? 

fluoh ig enfaifiA/i 1388008 and as 

,ao ‘ iM 198 ^ a f£»S‘to r : a L T Z 


the present is clear from the deoision of a 
Benoh of this Court in Sheo Dihal Singh 
v. BadriNarain (1). If that seotion were 
meant to apply to oases in whioh the 
defendant had only to allege that he was 
going to pay rent to a oertain person in 
good faitb there would have been no end , 
of the litigation. He might one day say 
that he was willing to pay the rent to A, 
whom bethought to be the person entitled 
to it, and in another suit by A he might 
plead that sinoe then be has found that 0 
was the real owner and that he was to pay 
to him in good faith. Wo think that the 
view taken by the learned Judges who 
deoidod the case above-mentioned was a 
oorreot view. The result of our observa¬ 
tion is that the plaintiff's olaim was bound 
to suooeed. We therefore set aside the 
deorees of the Courts below and deoreo the 
plaintiff's olaim with oosts in all Courts. 

__ Decree set aside. 

(1) (1910) 33 All. 61-8 I.o. 1098-7 A.L.J. 1198, 

AIR. 1921 Allahabad 106 (8), 
Todball and Bafiq, jj. 

V. 

Naubat Plaintiff-Respondent. 

No ' 506 of 1919 - decided 

SmSS' ,rom 8 01 

W **£*£& mJwTm 

•«5ifs?saf tt&rzstrr? B 

sale oonld not affeot B'b right to lha * lhal 
[P. 106.'0. 1]’ i * Xo taka * h « property. 

L - f» aroa '“-for Appellant,, 

Be“r d fn r r‘ iS,njka,0r7 ' W ^'«—(o, 

>liM9 abi l[vS ln7h T and 8 hl S a °'' ti," 0880 8ra 

12th of April 1917 J' s , mo ‘ h ='M »ha 
stranger° ff tft 88 S f *'• » 'enit 
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RAJJAB SHAH V. TAHIR SHAH (Piggobb, J). 


Asa Ram and Bijay, were related to Lai 
8ingh and bia mother, Asa Ram and Bijay 
being nearer. For the purposes of this 
deoision we may assume that the oloser 
relatives had the prior right of pre-emption. 
Asa and Bijay however took no steps to 
assert their right, so Naubat on the 12tb 
of April, 1918, that is, the extreme limit of 
the period of limitation, brought his suit 
to pre-empt the sale to Jbanda Singh. 
While the suit was pending and prior to 
the deoree, Jbanda Singh transferred the 
property to Asa and Bijay. They were 
made parties to the suit. The Courts below 
have held that the transfer to Asa and 
Bijay pendente lite ha3 not affeoted the 
plaintiff’s right to pre-empt, and have given 
him a deoree. Asa and Bijay come here 
in seoond appeal and it is urged that on the 
date of the deoree the plaintiff had no 
prior right of purohase over the appellants 
Asa and Bijay and, therefore, on the date 
of the decree his right of pre emption no 
longer existed and his olaim should there¬ 
fore have been dismissed. With this 
contention we oannot agree. 

On the 12bh of April, 1918, when Naubab 
brought bis suit, Asa and Bijay who then 
had a prior right of purohase had praotioally 
waived their right in that they bad not 
attempted to enforoe it. On the date of 
the sale in their favour by Jhanda Singh 
they had no righb of pre-emption left in 
them in respect to the sale of the 12th of 
April, 1917, whereas Naubut bad suoh a 
right. Naubab’8 right to pre-empt there¬ 
fore continued right up bo the date of the 
deoree and the transfer pendente lite by 
Jhanda Singh in favour of Asa and Bijay, 
who had losb their right of pre-emption, 
oannot possibly affeot the right of Naubat 
to take the property. The appeal therefore 
has no foroe. We accordingly dismiss it 
with costs. 

Appeal dismissed. 


A.I.K. 1921 Allahabad 108, 

PlGGOTT AND WALSH, JJ. 

Rajjab Shah and others— Plaintiffs- 
Appellants 

v. 

Tahir Shah and offers—Defendants- 
Respondents. 

Seoond Appeal No. 711 of 1918, decided 
on 23rd November, 1920, from a decree of 
the Diet, J., Oawnpur, 


1921 


Civil P.C., 0. 7, r. 7 —Suit for possession by 
partition—Properly found impartible—Declaratory 
decree not asked tor—Joint possession may be 
decreed, 

Where the plaintiff obima possession by parti* 
tion f but the property is found to be impartible^ 
the plaintiff should be given a decree lor joint 
possession and the suit must not be. dismissed 
although he may not have expressly asked for a 
declaratory decree. [P. 107, C. 1.] 

Narmadeshwar Prasad Upadhya—lot 
Appellants. 


S, M. Sulaiman —for Respondents. 


Figgott, J.:— The essential point for 
determination in these two connected 
seoond appeals is a simple one and seems 
to us almost too dear for argument. The 
plaintiffs came into Court alleging in sub- 
stanoe that they were entitled to a frac¬ 
tional share in oertain property by reason 
of inheritance from one Pir or Pira Shah, 
They alleged that the defendants bad 
wholly dispossessed them, were denying 
their title and keeping the entire profits of 
the property to themselves. They asked 
for possession by partition, that is to say 
to have the fraotional share, to whioh they 
olaimed title, separated from the resb by 
motes and bounds and banded over to them, 
The defenoe set up raised a number of 
issues all of which were tried oub by the 
Court of first instanoe. On many questions 
of fact the findings of that Court wore in 
favour of the plaintiffs, but on two points 
the deoision wenb against them. The 
Court held that the property in suit was 


ct susoeptible of division by metes 
id bounds. It held further that the suit 
as barred by the twelve years' rule of 
mitation. On appeal by the plaintiffs 
le lower appellate Court held that the 
lit was within time, but still dismissed 
ie entire suit upon a finding that the 
roperby was not susoepbibleof partition and 
lat the plaintiffs, having sought no other 
ilief, oould obtain no other. It is clear 
lab, in argument at any rate, the point was 
iken on behalf of the plaintiffs that they 
light in the alternative be given re lief by 
^y of a deoree declaring their title, bub 
is lower appellate Court overruled this 
intention, virtually on the ground thab to 
rant it would obange the entire nature ot 

ie suit. 

The plaintiffs filed this appeal against the 
eoision of the lower appellate Court, but 
Iso instituted another suit oub of whioh 
eoond Appeal No, 202 of 1919 has arisen, 
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Id this euib they aeked for a mere declara¬ 
tion of their title; but the question of law 
involved baa now been differently deoided 
in the Courta below, and this second suit 
has been dismissed on tbe ground that 
relief by way of declaration not only might 
have been sought in tbe former suit, but 
neoeasarily should have been olaimed in 
the alternative. It is obviously UDjusb to 
the plaintiffs that both these deoision3 
should stand, and ae a matter of faot we 
think the daoision of the Courts below 
in the first suit was dearly wrong. Even 
before the passing of the Present Code of 
Civil Procedure Act No. V of 1908, it was 
held that upon a suit for aotual possession 
the plaintiff might, in tbe discretion of tbe 
Court, obtain a deoree for a declaration of 
title, if for any reason the Court found it 
impossible to grant relief by way of aotual 
delivery of possession. Aa authority for 
this ib is auffioienb to oite the oase of 
Sri Mahant Govind Rao v. Sita Ram 
Kesho (1). 


Under the presenb Code, however, pro¬ 
vision has been made in Order 21, rule 35, 
clause (2) for the execution of a deoree for 
delivery of joint possession over immove¬ 
able property, an amendment of the law 
which dears up certain difficulties which 
had previouly been felt by the Courts. If 
therefore the only difficulty in the way of 
the plaintiffs in the first suit was the im¬ 
partible nature of the property, it seems 
obvious that the Courts, finding themselves 
unable to. separate fey metes and bounds the 
plaintiffs’ share from tbe rest, should have 
granted as muoh of tbe plaintiffs' prayer as 
they oould and given the plaintiffs a deoree 
for joint possession over suoh share as they 
found lawfully to belong to them. 


There has been some argument before 
aboub the decision of the Courts belc 
regarding one particular item of property 
respeob of whioh the suit seems to ha 
been dismissed upon a different findi, 
which is dearly a finding againBb the plain 
iffs A the question of title. Ib looks like 
finding of faot; but ib is nob neoessary f 
as to go furbher into the matter, beoau 
m our opinion the case will have to go bai 
to the lower Court fordeoisionon tbemeril 
■Che suit has been dismissed in that Cou 
upon the finding that the plaintiffs, 1 
reason of the nature of the relief sought 
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their plaint, must either get a deoree for 
partition by metes and bounds or no deoree 
at all. We reverse that finding, holding 
that the plaintiffs, if their title is esta¬ 
blished, should reoeive a deoree for joint 
possession over such fractional share in 
the property in suit as the Court finds to be 
their rightful due. The oase must now go 
baok to the lower appellate Court in order 
that the defendants respondents may have 
an opportunity, if they wish to do so, of 
supporting the deoree of tba oourb of first 
instance on any of the points which have 
been deoided in favour of the plaintiffs. 
In faot tbe lower appellate Courb will have 
to try the suit on the merits, unless the 
defendants now withdraw any of tbe pleas 
upon whioh issues were framed in tbe Court 
of first instance. Our order therefore on 
Seoond Appeal No. 711 of 1918 is that wo 
set aside tbe deoree of the lower appellate 
Court and remand the ca9e to that Court, 
with orders to readmib the same on to its 
file of pending appeals and to dispose of ib 
on the merits, 

We think that the plaintiffs are olearly 
entitled to their costs of this appeal, and 
we order accordingly. 

Appeal allowed. 


■ AIR. 1921 Allahabad 107. 

Walsh and Ryves, jj, 

The People's Industrial Bank, Limited — 
Petitioner- Appellant 


v, 

Govind Das Dube —Opposite Party- 
Respondent. 


Pirsb Appeal No. 79 of 1920, deoided on 
lObb February, 1921, from an order of tbe 
DIsb, J„ Allahabad. 


"T w Aei I 1 "*”) 8- 169—Literal construe 
Non of tacifon makes ft unworkable im practice. 

If the literal construction c( 8. 169is the nropei 
and neoessary construction, the seotlon la unwork 
able in prackios, beoaafle it ora ?ery seldom happer 
that an appeal can be filed pod notice of it eetvee 
through the Court within three weeks of tbe dati 

ti, b °[p“ wTo. i D ] d8t appeal ‘ 96 P| Rl 1908 • Ref 


A. Sanyal —for Appellanb, 

total Prasad Ghosh and Jang Bahadur 
t/ai—for Respondent 

t., r. ; 

T ?•' J jVT Thi8 ia * n appeal by tba 
Uffioial Ligptfatjo* against *n order passed 



108 Allahabad people’s indl. bank, ltd v. govind das ddbe (Ryves J.) 1021 


by the Disferiob Judge of Allahabad 
allowing Pandib Govind Daa Dube’s 
objeobion bo be inoluded in bbe lisb of 
oontributories. A preliminary objeobion 
has been taken whioh we must notice. 
The judgment of the learned Diebriot Judge 
waa dated the 6bh of February, 1920. The 
formal order was dated the 3rd of March 
1920. The memorandum of appeal waa filed 
in this Court on the 20bh of May, 1920. 
Assuming that time began bo run from the 
6th of February, 1920, this appeal waa 13 
days beyond time under the Indian 
Limitation Aob, unless the 14 days 
required to obtain oopies of judgment and 
formal order are exoluded. Ib is urged that 
under seotion 169 of bbe Indian Companies 
Aob of 1882 the ordinary limit of 90 days 
is neoessarily superseded by the 
requirements of that seotion and that 
according to ib the appeal must be filed 
within three weeks and notice of the same 
must be given in the manner provided by 
the Code of Civil Procedure within three 
weeks. If this seotion is oonstrued 
liberally; the logioal oonolusion seems to be 
that arrived at in the oaae of Daulat Ram 
v. Woollen Mills Co., (1). as stated by 
Mr. Justioe Ohatterji. If that is the pro¬ 
per and neoessary oonstruobion, ib seems 
tons that bhe seotion is unworkable in 
praobioe, beoause it oan very seldotn 
happen that an appeal oan be filed in this 
Court and nobioe of it served through the 
Court within three weeks of the date of 
the judgment under appeal. The judg¬ 
ment of Mr. Justioe Johnstone in that 
same oase shows that he himself 
felt this diffioulty beoause he draws the 
distinction between the giving nobioe of the 
appeal and giving notioe of bhe hearing 
of the appeal. There is no provision 
in the Code of Civil Prooedure that we are 
aware of by whioh notioe of an appeal 
having been filed as distinguished from 
nobioe of bhe hearing of an appeal as laid 
down in form No. VI of Appendix G is 
provided for. There are a number of oases 
whioh have been quoted whioh show that 
to oonstrue the seotion in this sense would 
render an appeal praotioally impossible. 
We may note that the Legislature itself has 
evidently realised this, beoause in the new 
Aot of 1913 bhe provisions of seotion 169 
of the old Aob have been oompletely repealed 
so far as this rule of three weeks is 


oonoerned. It may be noted that in the 
Punjab oase just referred to, the time was 
extended. We find that what happened 
was this. On the very day that the learned 
Judge pronounoed his order bhe Official 
Liquidator aeked for leave to appeal and 
that was granted. That was on the 6th of 
February 1920. On the 16th of February, 
1920, the Official Liquidator sent to the 
respondent a type-written notioe formally 
beaded “ notioe under seotion 169 of the 
Indian Companies Aob, VI of 1882,” 
informing him that an appeal would be filed 
againsb the order of the Distriot Judge, 
dated the 6th of February, 1920, passed 
against the People’s Industrial Bank Ld., 
in liquidation, in upholding his objeotion 
for being put in the list of oontributories 
of the said Bank. That notioe was sent 
to the respondent by registered post on the 
same date. The reoeipt of that notioe is 
before us. It was signed by Govind Das 
Dube on the 18th of February, 1920. He 
therefore in faot had notioe and ib seems 
to us that the Offioial Liquidator did all he 
oould do in reason to oomply with the 
provisions of bhe law. Anyhow we think 
that he has made out a good oase for the 
exeroiso of ourldisorebion, under bhe seotion 
itself, to extend the time and we do so 
aooordingly. The respondent had notioe 
of this appeal for over a year and has oome 
to oourt fully prepared to oontest it. On 
the merits we are oonoluded by the deoision 
given in First Appeal No. 72 of 1920 
deoided by us on the 9th of February 1921. 
The result is that we allow the appeal and 
dismiss the objeotion of Pandit Govind Das 
Dube. We direob him to be plaoed on the 
list of oontributories in respeob of bis share. 
The Offioial Liquidator will have his oosts 
in this Court in the amount certified. 

Appeal decreed. 


(1) (1908)96 PiR. 1908, 
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A.I.R. 1921 Allahabad 109. 

Mears, o.j.. and Walsh, j. 

Qobind Upadhya — Defendant-Appel¬ 
lant!. 

v. 

Lakhrani — Plaintiff-Respondent. 

Letters Patent Appeal No. 116 of 1919, 
deoided on 18tb Maroh, 1921, from a judg- 
ment of Stuart, J. 

Hindu Law-Widow—Alienation—Gift f or 
benefit of husband't soul—Question is one of fact 
—Court need not cornier whether if » 3 a oafid 
trust—Donee need not be expected to confer 
spiritual benefit. 

It Is not the fanotion of the Court in ooneidot- 
iog whether a gift by a Hindu widow out of her 
husband a estate is a valid truat, but the question 
what were the rea! purposes for whioh she made 

{ i et °2 Iy ' K tbe gi,t was mado b y ‘be 

widow lor the benefit of the soul of her dooeased 
husband, it should be upheld. 

noifloesaary that there should be any proof 

d °?. ee 18 B , lpe ?‘ ed °on'er benefit upon 
the dooeased’s soul. [P. 109, Os. 1 & a,] P 

Shiva Prasad Sinha for S. M, Sulaiman 
—for Appellant. 

d6Bb rUSh ° ltam D<lS Tandon -l°**™Von- 

Meara, G. J.This appeal must be 
allowed. As we are differing from the 

1 0t thi8 ° 0Ur6 who delivered 

a ver y fall judgment we will just state our 

reasons. In our view this question is 

fc7nn! y "mT? 1011 0t ,aotl Tfa e °nly qaes- 

£ri.7 h oh ° T 00 * 3 appeal tha High 
° ona,dar L are whether having 

ss ° i j .pp-iis oo«; 

? ofc ‘ 0 ® v . idat } 0Q {f e,, PPort the finding of 
fact at whioh he has arrived. The nrin 

oiplea of law applicable to this oase are 

Ifslrps 

purely of Hindu Law^care should ST 2°“ 

40 • dfioiaion to pL o6 EnglhS 

SXoiXSI by im,,raMi008 

(1> "mV, 18 0 ■ , ' >T7s^7oI7 


by a Hindu widow out of her husband’s 
estate is a valid trust, bub what were the 
real purposes for which she made the gift. 
So stated it follows as a matter of oourse 
that tbe question can bo one of fact 
and one of faob only. The learned 
Judge of this Court has aooepted 
the faot as found by the lower appellate 
Courb, namely, that tbe gift was made by 
the widow for the benefib of the soul of 
her deceased husband. He has, for reasons 
given, questioned the soundness of that 
finding of faot: but be has stated that he is 
bound by it. If bi3 judgment had stopped 
there wo should have entirely agreed with 
him. It cannot be said that there was no 
evidence to support the finding by the 
lower appellate Courb. Indeed there was 
direoti evidence by witnesses, and there was 
the indirect evidenoe of the natural duty 
and inclination of a pious widow, and the 
faot that Gaya is a special plaoe of pilgri¬ 
mage for the benefib of the soul of deoeased 
persons and also thirdly the example set 
by her husband's inclination to make a 
similar gift whioh was defeated by his 
death and whioh it would appear from the 
evidenoe it was the intention of the widow 
to oomplete. The learned Judge has 
however gone on to say that, granted that 
the widow was under the impression that 
ehe was thereby conferring spiritual benefib 
on her deoeased husband, are the oiroum- 
atanoas suoh that the gift can be upheld ? 

thtfc 8 ™? 8 haV0 . be,d as a matter of law 
that unless there is some proof that the 

donee is excepted to confer benefit upon the 

deoeased a soul, the conditions of a valid 

gift cannot be established, and he has held 

aaorufl 0 8p,r . , ‘ nal , beD0fi( > was expeoted to i 
This Lh fi S- 8 d0Oea9ed husband’s soul. 

appellate Court by 

h^nnS bebad ,f J gbtly held himself to be 

mat?«rh , haV6 n ° alt0 « a »ive. the 
^ a i t0 fi rbav,ngb00n oouolusively determined 
by a finding of faot with whioh we have 
nOpHghb to Interfere, but to alYow the 

anlffa 8 aoC0rdiD gly allow the appeal, set 

th 9 Conrh d8 T °! tbe ,0arnad ***& of 
InI s n . i nd r06tore that of the lower 

in tWs Oowt Ur6 With 00868 ° f both h0MlD 8a 

Appeal allowed. 
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AIR. 1921 Allahabad 110. 

Walsh and Wallach, jj. 

Saudagar Singh and another —PlaiDtiffs- 
Appellantg. 

v. 

Ganga Singh and others —Defendants- 
Respondents. 

First Appeal No. 32 of 1921, deoided 
on 17th May, 1921, from au order of the 
Disb. J. Gbazipur. 

Agra Tenancy Act (II of 1901), Ss. 4 (5) and 95— 
Usufructuary mortgagee of fixtd rale tenancy paying 
rent to lindlord does not thereby become “Tenant". 

Ths ueufruotuary mortgagees of a deceased fixed 
rate tenanoy who sinoe the mortgagor’s death, have 
been paying rent to the landlord, are not the 
latter’s tenants and a suit by them (or a declara¬ 
tion of their position as usufructuary mortgagees 
is cognisable by a Civil Court. [P. 111. Cs. 1 & 9.] 

M. L. Agarwala—lor Appellants. 

Peary Lai Binerjee—lor Respondents. 

Walsh, J.:—We have come to the 
conclusion that tfcris order is wrong and 
that the appeal must be disposed of by the 
Court below on the merits. The suit is a 
comparatively simple one, although the 
allegations are somewhat alarming and 
must be seriously dealt with as a question 
of faob. The plaintiffs olaim to be tho 
usufructuary mortgagees of th3 property in 
suit. They allege that they beoam9 the 
usufruobuary mortgagees by virtue of a 
mortgage made in the year 1915 in their 
favour by a fixed rate tenant of the name of 
Rasha Kuer who is now dead. She was 
the tenant of two of the defendants, 
who are the zemindars of the property. 
Apparently nobody has been appointed 
her legal personal representative and 
nobody has ooma forward to olaim 
in her right the possession of the 
outstanding interest in the tenanoy. 
Possession, of oourse, remained with the 
plaintiffs inasmuoh as the mortgage was 
a usufruobuary one. In our view, aooording 
to the settled principles of oontraob law 
which must govern tenanoy questions, the 
creation of a usufruobuary mortgage does 
nob and oannot operate to extinguish the 
tenanoy. The mortgagor continues to be 
the tenant, having only the equity of 
redemption in poeseseion, and having 
parted with the aotual possession of the 
land in favour of the mortgagee. Unless 
there is some overriding statute whioh 
effeobs that posibion, the mortgagee does 
nob beoome a tenant or enter into any 


relationship with the zemindar by merely 
taking a security over the tenanoy from 
the mortgagor. Nor does the faob of 
the mortgagor'sdoath oreate an interruption 
in the relationship between the parties. 
It merely extinguishes the living represen¬ 
tative of the tenant and in the ordinary 
courae the heir or legal representative 
when ascertained becomes the tenant-in- 
euooession to bis deceased predecessor. 
Upon the appeal of this mortgagor it is 
alleged that the zemindar got hold of 
somebody in oollusion with himself for the 
purpose presumably of defeating the rights 
of the mortgagees, and if the argument for 
the respondents before ua is oorreot, he 
would appear to have suooeeded and 
persuaded that- person to allow his name 
to be substituted as heir on the revenue 
records. Having thus paved the way for 
a destruction of the tenanoy, he took a 
relinquishment from this alleged bogus 
tenant and granted a perpetual lease to 
the son, Mahabir Singh, the result of 
whioh, if successful, would be to oust the 
mortgagees. 

In passing, we may observo that although 
there is authority, to whioh we will refer in 
a moment, for the attitude taken up by the 
respondents before us, it is a little odd that 
they should oome here aDd argue that the 
present plaintiffs are their tenants and that 
this suit by the plaintiffs is a suit for the 
determination of the nature of the teoanoy, 
when they themselves have taken the 
relinquishment of the tenanoy from 
somebody Cotally unoonneoted with the 
plaintiffs. How they reoonoile in their 
own minds these two attitudes is more 
than we oan say, but on these allegations 
the plaintiffs have brought this suit 
olaiming a declaration that the fixed rate 
tenanoy is still in existenoe; that the 
plaintiffs are the usufruotuary mortgagees 
thereof; that these alleged oollusiye 
proceedings were fraudulent and void 
against them and are ineffectual to disturb 
their rights or affeob their rights to 
possession as mortgagees. They have 
not added the consequential relief 
whioh is oooasionally demanded, that 
the alleged relinquishment, if it is in 
writing, and the perpetual lease shall 
be delivered up to be oanoelled or 
destroyed; but assuming the plaintifls 
established their allegation, that would bo 
a relief to whioh they would be dearly 
entitled and whioh the Court may grant 
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them under the general omnibus clause 
which has been added at the end of the 
plaint. So stated it, is difficult to see bow 
any body oould contend that such an 
action oould not bo properly brought in 
the Civil Court. In our view it could 
only be brought in the Civil Court. The 
justification for the view taken by the 
lower appellate Court is this, and if the 
authority to whioh we will refer in a 
moment is to be accepted as sound, the 
contention would seem to be right though 
somewhat startling. It is said that the 
plaintiffs being nsafruotuary mortgagees 
and in possession, the mortgagor being 
dead, in the ordinary oourse of business the 
mortgagees have paid the rent to the 
zemindar who has accepted it. Being 
persons who have paid rent or are paying 
rent to the zemindar, they are therefore 
tenants within the meaning of seotion 4 
sub-seotion (5) of the Agra Tenanoy Act, 
and being tenants they must be in pos¬ 
session of the tenanoy, and as the aotion is 
brought to deolare their rights whatever 
they may be, inasmuch as it follows from 
tho previous contention that they must be 
the rights of a tenanoy, the aotion muet 
therefore be translated into an aotion to 
determine the nature of the tenanoy, within 
the meaning of seotion 95 of the Agra 
Tenanoy Aot. If this syllogism is sound 
the oonolusion is inevitable and the aotion 
Is one whioh ought to have been brought 
m the Revenue Court, and apart from 
aeotion 197, with whioh we do not think it 
neoessary to deal, the lower appellate Court 
would have been right, but the contention 
If. 00 , astounding and prodnoes results so 
ulogioal that there must be a fallaoy in it 
Bomewhere. Reliance is plaoed upon the 
decision of Mr Justice Pjggotb in the ease 

in whioh it was held that a usufructuary 
^Mortgagee of a fixed rate tenanoy, in 
possession of the holding under the terms 

sImLV n *k fe ? 80 J and payin8 - rent for the 

hoSinv°Jfhh- ai lk h ° lder ' i8 a tenan6 of the 

holding within the meaning of seotion 79 of 
LarS» n i n 5 y Aofc - WUh aU “”t>eot to the 

learned Judge we are unable to agree with 

statJ f ,tbon8h we are D °t prepared to 

he w» s de 0 Mh 0 /i lD8 Bilh the «» which 
In fl i , * h ° Wa8 n0 O8BBBriIy Wrong, 

tha vi r86 pl “® ,fc 0hould b ® Pointed ou 8 t ' 
™ m Oanootl h ave two t enancies at the 

(1) (1912) 10 A.fc.T, if0 a 16 i,q i 100Tf 


same time, of the same property, held of the 
same land-holder by two different persons 
in inconsistent interest. To hold that a 
mortgagee who in faot pays the rent of the 
tenancy to the zemindar, thereby becomes 
a tenant of the zemindar, is equivalent to 
holding that the tenanoy, has been extin¬ 
guished by the operation of law as the result 
of the granting of the mortgage. This is 
clearly a fallaoy. A mortgage of a tenanoy 
does not extinguish it. The equity ofre- 
demption remains with the mortgagor and 
oannot be destroyed. Secondly,a oontract of 
mortgage between a mortgagor and a mort¬ 
gagee oannot of it86lf create a oontraot with 
a third person and there is no oontraotual 
relationship between the mortgagee and 
the zemindar. Payment of rent under 
suoh oiroumstanoes is not in our view 
sufficient to oreate a oontraot of tenanoy 
where none existed, but must be treated as 
payment made for and on behalf of the 
tenant who remains liable under bis oon¬ 
traot. Thirdly, in the oase in question tho 
ratio decidendi turns upon the defiuition ofa 
tenant contained in;eeotion 4.eub-aeotion(5). 
The words are as follows:— "Tenant 
means the person by whom rent is, or but 
for a oontraot, expressed or implied, would 
bo payable.” It eeema to us that the 
learned Judge overlooked the significance 
of the saving olause in that definition, 
rnma facie rent is payable by tbemort- 
gagor. If it is true to say that by roason 
of tho existence of tho ueufruotuary mort¬ 
gage, the oourse of business by whioh the 
mortgagee has regularly paid rent to tho 
land-holder, tho mortgagee has beoome the 
person by whom, rent is payable, then the 
proviso comes into play, and it is equally 
true to say that the mortgagor is the person 
by whom but for the oontraot expressed or 
implied arising out of the usufructuary 
mortgage, the rent would be paid, We 

tenoJa? V 2 th l e . oonol ° 8ion we cannot 

follow that deoision. There Is no contract 

7“ oy a lefie <J at all or whioh oan arise 
out of the allegations in the plaint in thie 

a amt whioh could possibly 
oome within the oategory defined in seotion 

and arfiu “ ent of *be respondents fails 
ana the appeal snooeeds and the oase will 
be remanded to the lower appellate Cour 
to be disposed of aooording to law The 


Appeal decreed. 
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RaFIQ AND PlGGOTT, JJ. 

Szid-Un-Nissa Bibi —Plaintiff-Appellant 

v. 

Fida Husain and others— Defendants* 
Respondents. 

Seoond Appeal No. 561 of 1918, deoidod 
on 15th January, 1921, from a deoree of 
the Disb. J., Azamgarh. 

Agra Tenancy Ad (II of 1901), 8s. 196 and 197— 
Suit by one oo-sharer for mesne profits against other 
co sharer—Plaintiff in present pojusjiou —Suit 
relating to previous years—8s. 196 and 197 apply 
and Cioil Court can try. 

A oo sharer sued the other oo-sharors io the 
Civil Court (or mesne profits, on the allegation 
that she was in present possession but that the 
defendants had ocntrived to keep hot out of posses, 
sion for the previous years, 

Held, that this was just one of those oases on 
the border line of the jurisdiction of the Civil and 
Revenue Courts to whioh the provisions of Bs. 196 
and 197 were intended to apply, 9 A.L.J, 767, Diet. 
[P. 119, Cs. 1 & 2] 

Iqbal Ahmad—lot Appellant. 

Mukhtar Ahmzd —for Rsapondents. 

Piggott, J.:—The plaintiff in this suit 
is a oo-sharer in a oortain village and the 
jrinoipal defendants arealsooo-sharera. The 
plaintiff olaims that she acquired a oertain 
sharo from defendants Nos, 2 and 3 and 
that she has been in joint possession of 
that share from the commencement of 
the year 1323 Fasli, bub that during the 
two previous years, viz., 1321 and 1322 
Fasli, the first three defendants oontrived 
to keep her out of possession. She olaims 
profits from them on aooount of those two 
years. Both the Courts below have said 
that the suit as brought is not oognizable by 
the Civil Court. The lower appellate 
Court has said further that it oannob deal 
wibh the oase under the provisions of 
sections 196 and 197 of the Tenancy Aot 
(No. II of 1901), beoause a suit for profits 
under that Aot would be different in its 
nature from the suit actually brought. 
The deoision of the Court below is not 
logioal. If this was a suit essentially of a 
oivil nabure, and so different from a 
suit for profits under the Tenanoy Aot as 
to exclude all possibility of applying the 
provisions of seotions 196 and 197 aforesaid, 
then the Courts below were wrong in 
holding that it was nob oognizable by the 
Oivil Court and the proper oourse was for 
them to determine what faots the plaintiff 
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had proved and whether those faots entitled 
her to any relief, and if so against whioh 
of the defendants. The finding is that the 
defendant No. 1 had been in the enjoy¬ 
ment of the profits of the share, in respeot 
of whioh this suit is brought, during the 
years in suit. A suit undoubtedly lies against 
him for the profits of those years. This 
is just one of those oases on the border 
line of the jurisdiction of the Oivil and 
Rent Courts bo whioh the provisions of 
ee)tions 196 and 197 of the Tenanoy Aot 
are intended to apply. 

We have been referred in argument to 
the oase of Amm Ullah v. Hajira, (1), 
deoided by a single Judge of this Courb, the 
head note of whioh is authority for the 
proposition that a suit for mesne profits 
oannot be treated as a suit for profits under 
the Tenanoy Aot. That observation is 
sound enough as applied to the faots of that 
particular oase. The plaintiff there sought 
relief by oanoellation of a lease and reoovery 
of joint possession. The oourt granted him 
these reliefs, for whioh obviously he was 
bound to oome to the oivil Oourt. It was 
held that a further olaim brought by him 
on aooount of mesne profits was not 
sustainable beoause he oould have obtained 
appropriate relief by means of an ordinary 
suit for profits. The Courb refused in 
effeot to detaoh ona portion of the Buit 
from the resb and to deal with it under 
seotions 196 and 197 of of the Tenanoy Aot. 
This deoision was no doubt oorreob, but the 
faots of the present oase are dissimilar. 
We think that the Judge of the lower 
appellate Courb oould have dealt with this 
oase under seotions 196 and 197 of the 
Tenanoy Aot (L)oal Aot, No. II of 1901) 
and that he oughb to have done so. We 
therefore allow the appeal, set aside the 
deoree of the Courb below and send the oase 
baok to that Courb with these direobions. 
The oosts of this appeal will be oosts in the 
oause. 

Cause remanded. 


(1) (1906 ) 3 A.L.J. 767-1906 A.W.N. 992, 
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MBARS, C.J., AND BANBRJI, J. 

Bam Sarup and another —Plaintiffs* 
Appellants 

v. 

Bharat Singh and others —Defendants* 
Respondents. 

First Appeal No. 393 of 1918, decided 
on 31sb May, 1921, from the decree of the 
Snb-J., Farrukhabad. 


•(a) Hindu Law —Debts — Antecedent dsbte— 
Mortgage containing personal covenant and promis¬ 
sory note reciting that the money will be included 
in a mortgage Uubuquently to be executed are 
not antecedent debts. 

Where a father borrows money by mortgaging 
joint family property and the mortgage oontains 
a covenant for personal liability the debt is not an 
11 antecedent ” debt beoaose of the personal cove¬ 
nant, because the debt is not borrowed wholly 
apart from the eeoarity afforded or supposed to be 
available by the joint estate. For a similar reason, 
where money ib borrowed by executing a promis¬ 
sory note, and the promissory note itself rcoites 
that the money was taken in order that it might 
form part of the mortgage whioh was to be sub¬ 
sequently executed the debt oannot be said to be 
antecedent. 39 All. 487 (P.O.), Foil. 

(b) Gin il P.G., 0. 31. B. 66 —Decree-holder dis¬ 
closing mortgigt in hi, favour in application tor 
tticution-Mortgage not mtntioned in salt procla- 
motion—Omission not due to dearee'holder’s fraud 

—Be may enforce mortgage against auction- 
pur chaser. 

In faia application lot oxeontion of a simple 
money daoree the deoree-holder mentioned that 
the property sought to be Bold was aubjeot to a 
mortgage held by him. But tbo proclamation ol 
ule did not mention the mortgage. The omia- 
sion was not due to any. fraud, oollusion, misoon- 

duot or misrepresentation on the deoree-holder's 
part, 

flaW, that he was not eatoppad from ‘enforoinR 

ip. srs 8 ; ivr"' ,b ' 


Qulzari Lai, Peary Lai Banerji and 
Bent Bahadur—lor Appellants. 

Surendra Nath Sen and Kailas Nath 
&at)u —for Respondents. 


? a u ner ji.J:This appeal arises out c 
smb broughb by the appallanba to enfo 
a.mortgage executed by one Lai Singh 
the 17th of June, 1912. The amount 
onred by the mortgage was Bs. 5,000 i 
the property mortgaged consisted of aha 
to two vUlagea, namely, Sarjupur 
Ahmlapur. The first defendant ia (he 
of Lai Singh, who ia now dead. The.d 

wa B “ ohM8r8 of the moxtga 
woperfcy in exQBHiiqtt of simple money 
1991 1/15 ft 16 


oreee. The mortgage in question was exeoufced 
for various sums of money, whioh, 
according to the recital in the mortgage- deed, 
consisted first of money due upon a prior 
mortgage of the 5bh of February, 1912, for 
Bs. 1,000. There were six promissory notes 
oommenoingfromtbe 17tb of February, 1912, 
to the 13th of June, 1912, and the amount 
of the^e promissory notes were included in 
the consideration for the mortgage in ques¬ 
tion. There was also a further sum of 
Bs. 2l0-8-0alleged to be the amount of parol 
debts due by the mcrtgagars. Ra. 100 was 
stated to have been received in cash before 
tbeereoution of the mortgage and Bs. 2,142 
was paid at the time of registration. As to 
bhe first item of Bs. 1,000, whioh was 
seoured by the mortgage of tbe 5th of 
February, 1912, the Oourb below held that 
in view of tbe ruling of their Lordships of 
the Privy Oounoil in the oaseof SahuBam 
Chandra v. Bhup Singh (1) the aforesaid 
mortgage oould not be v treated as an ante¬ 
cedent debt and therefore it was tbe duty of 
the plaintiff to 'prove that this mortgage 
was effected for family necessity. The 
aforesaid mortgage was exeouted in lieu of 
an amount of Bs. 500 due upon a promis¬ 
sory note dated the 11th of January, 1912. 
This promissory note states that the money 
was borrowed for the pamenb of Govern¬ 
ment revenue and to mey other expenses.. 
Evidence has been giveb to prove that 
Lai Singh was arresteenby Tashil peons 
as he was in default in the payment of 
Government revenue, and that with the 
money borrowed he paid the amount of 
revenue due by him. Ae stated above the 
promissory note itself reoites that Bs. 500 
was borrowed nob only for the payment 
of Government revenue but also for other 
expenses. No evidence has been given to 
prove how much money was required for 
payment of Government revenue and how 

“•*•**« '■mil? expensoa' 

was alleged to have been re,ul™d tar 
ly expenses was in reality needed bo meet 
the expenses of bhe family. Therefore if wo 

Enm 00n8, ? ec the it0m of Ra. 600 apart 
from the mortgage and if we were to com- 

d L, Whe - har thatl »m°unt was borrow- 
ed for family neoessity, the evidenoe falls 

™I3£ 0< nf? V “ g the exi8ten ° 0 of suoh 
necessity* • The promissory note 

* " S TO W.o“' * 3 '- 88 I,D - 
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Ba. 000 itself reoitos that this money was 
taken in order that ib might form part of 
the mortgage which was to be subsequently 
oxoouted j.o. for the mortgage of Rs. 1,000 
oxooutod on the 5th of February, 1912. So 
that this sum of Rs. 500 oannot by itself 
bo deemed to be an antecedent debt. As 
for tho balanoe of the 6um sooured by the 
mortgage for Rs. 1,000, no evideDoe was 
given to provo thab that amount was 
roquirod for family purposes. It is how¬ 
ever ooutondod thab thore was a covenant 
for porsonal liability in the mortgage deed 
of tho 5th of February, 1912, and that in 
nonsoquonoe of this personal oovenant the 
debt must bo deemed tube an antecedent 
dobt. This contention is in our opinion 
oontrarv to tho view of their Lordships of 
the Privy Oounoil in the oase to whioh we 
havo alroady roferred. In the judgmonb 
in that oase their Lordships observe, at 
page 447, that an antecedent debt whioh 
would bo binding on tho members of a 
joint family or on the son oi the mortgagor 
must be "an obligation nob only antece¬ 
dently inourrod but inaurred wholly apart 
from the ownership of the joint estate or 
the soourity afforded or supposed to be 
available by suoh joint estate". Again, 
Ibeir Lordships held that a debt to be an 
antooedent debt must be oao "where the 
father's debts havo beoD inourred irrespec¬ 
tive of the oredit obtainable from immove¬ 
able assots whioh do nob personally belong 
to him but are joint family property." It 
is thus manifest that if the debt is inourred 
without the aid of family property, it would 
be an antooedent debt ; but if the debt is 
not wholly irrespective of the oredit 
obtainable by reason of the ownership of 
family property or is not wholly apart 
from the ownership of tbBb property, it 
would not be an antecedent debt. Their 
Lordships observed in their judgment that 
they felt it necessary to lay down the law 
on the subjeot in order to settle the ooufliot- 
ing rulings which existed on the point in 
Ibis oountry. We are therefore bound to 
give effeot to the ruling of their Lordships 
although it may be that the question whioh 
their Lordships decided did not direotly 
arise in the case before them. In this view 
wo are unable to agree with the decision of 
the Judioial Commissioners cf Lucknow in 
the case of iJarama* Lai v. Bam Gopai (2), 
on whioh reliance was plaoed on behalf 


of the appellants. As the mortgage for 
Rs. 1,000 was nob exeouted wholly apart 
from the seourity of family property and 
irrespective of the oredit whioh the 
mortgagor obtained by reason of the 
ownership of joint family assets, it oan¬ 
not be held thab beoause the dooumenb 
oontained a personal covenant the debt 
seoured by ib should be deemed to be 
an antooedent debt. 

The lower Court was therefore right 
in excluding from consideration the mort¬ 
gage of the 5th of February, 1912, as form¬ 
ing part of the consideration for the 
mortgage now in dispute. 

As to the amount of the 6 promissory 
notes whioh formed part of the considera¬ 
tion for the mortgage now sued upon, the 
last promissory note, namely the one dated 
the 13th of June, 1912 for Rs. 250 was 
exeouted with a view that this amounb 
should form part of the amount of the 
mortgage of tbe 17th of June, 1912, that is, 
the mortgage now in suit. The amount of 
this sixth promissory note should there¬ 
fore be eliminated from consideration for 
the purpose of determining whether the 
amounts of the promissory notes should be 
deemed to be antecedent debts. The six 
promissory notes have been fully proved to 
be genuine and it has also been proved 
that the amounts mentioned in them had 
been advanoed to Lai Singh tbe borrower. 
The Court below assumes that these pro¬ 
missory notes were exeouted and the 
amounts of them borrowed with bbe ulti¬ 
mate objeot of inoluding them in a mort¬ 
gage whioh was then in contemplation. 
There is do evidence to justify this con¬ 
clusion. It is true that in the promissory 
notes there wa9 no provision for payment 
of interest, but as the terms were short it 
may be that the creditor did not insist 
upon interest being paid on some of the 
promissory notes. As stated above, there 
is no evidenoe that at tbe time that the 
money was advanced there was any inten¬ 
tion to consolidate these debts into a mort¬ 
gage to be exeouted subsequently. We 
are therefore unable to agree with the 
Court below that the amounts of the first 
five promissory notes should not be deemed 
to be antecedent debts- 

The learned Advocate for the respond¬ 
ents contended that the debts seonred by 
the five promissory notes were taken for 
purposes of immorality but be has failed 
to satisfy us that any one of the said 


(i) (191S) 91 O.C. 900-4T I.C. 98T-6 O.L.J. 699. 
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amounts was borrowed.for such a purpose. 
General evidenoe of immoral character or 
misoonduot is insuffioienb to prove that 
the partioular debts in question were debts 
tainted with immorality. In our opinion 
therefore the amounts secured by the five 
promissory notes formed valid considera¬ 
tion for the mortgage now in suit. 

As for the sum of R 3 . 250 which was 
seoured by the sixth promissory note 
namely, the one dated the 13th of June, 
1912, the plaintiffs were bound to prove 
that this money was required and was 
taken for family purposes. The Court below 
has found and this finding has not been 
challenged that with the exception of about 
Es. 16 the remainder of the money was 
required for payment of Government re¬ 
venue and in faot was paid as Government 
-ffevenueimmediately after the loan was taken. 
The Court below has disallowed this sum 
of about Rs 16 beoause it says that it has 
not been proved that this sum was applied 
to any particular purpose. It was not the 
duby of the creditor to see to the application 
of the money but as already stated be did 
see that the bulk of this money was appro¬ 
priated towards thepaymentof Government 
revenue and this small amount must have 
been spent on incidental expenses necessary 
for the purpose of depositing the revenue. 
"We think the Oourb below ought not bo 
have disallowed this small sum of Bs. 16. 

Mr. Galzari Lai on behalf of the 
appellants has admitted that the amonnb 
of parol debts mentioned in the mortgage- 
deed has nob been proved and was also not 
proved to have been borrowed for any 
family necessity. The Courb below has 
allowed Bs. 100 as costs of the execution 
and registration of the mortgage. 

There remains then the sum of Bs. 2,142 
which was paid at the time of registration. 
Of this sum Bs. 2,009-15 8 was paid for 
the purpose of getting an auotion-sale of 
the family property set aside and the Oourb 
foelow has allowed this sum to the plaintiffs. 
But it has disallowed R 9 . 132-0-4 on the 
ground bhab it had not been shown that 
that partioular sum had been expended for 
any justifiable purpose. We think that 
the full sum of Es. 2,142 ought to have 
been allowed inasmuoh as for the 
purpose of obtaining a reversal of the sale 
which had taken place and in oonneobion 
withwhioh the sum of Bs. 2,009-15-8 was 
deposited .incidental expenses had to be 
dnourred suoh as pleaders* fee and other r 
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expenses and those expenses ought to 
have been baken intoaooount so that when 
the creditor advanced Rs. 2,142 he had 
made saffioienb enquiries and there was 
sufficient justification for his making the 
advanoe in the bona fide belief that the 
whole sum was required for the purpose of 
getting the sale of the family property set 
aside. 

The result of these findings is that in 
addition to the sum of Rs. 2,530-1-8 
which the Court below has allowed to the 
plaintiffs a further sum has been proved to 
have formed proper consideration for the 
mortgage and should have been allowed by 
the Court below. That additional sum is 
Rs. 1.111-14-4 whioh with Rs. 2,530-1-8 
allowed by the Court below, totals 
Rs. 3,642. 

The Courb bolow has reduoed the rate of 
interest mentioned in the mortgage-deed 
from 18 per oenb oompound interest bo 9 
per oent. oompound interest. It was 
undoubtedly for the plaintiffs to prove that 
it was neoesBary for Lai Singh to borrow 
money at this high rate of interest and 
unless the plaintiffs oould do so they were 
nob entitled to claim that the mortgage 
should be enforced for this exorbitant rate 
of interesb. The property whioh was 
given as seouriby for the mortgage was 
ample and of sufficient value to secure a 
loan of Rs. 6,000. It appears that in 
1909 Lai Singh oould obtain a loan on 
mortgage of his property whioh bore 
interest at the rate of 44 per oent. per 
annum. It is true that subsequently he 
borrowed money from one of the defend¬ 
ants themselves on interest at 24 per cent, 
per annum but that was an unsecured debt, 
and the payment of interest at the high 
rate for a debt of that character was no 
criterion for judging of the necessity of 
borrowing on a mortgage of property of 
suffioienb value at oompound interest at the 
rate of 18 per oent. with half yearly 
rests. We think thab in these circumstances 
in the absence of evidence proving that 
Lai Singh could not obtain a loan exoept 
at a high rate of interest the Court would 
be justified in reducing the rate of interest. 
The Court below has in our opinion 

allowed a rate of interest whioh seems to 

°u t a Wa ihiok 6150 Plaintiffs 
should be fully compensated for the money 

advanced by them it we allowed them 
simple interest at the rate of 12 per oent. 
per annum and to this extent wa should.* 
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modify the deoree of the Court below as to 
the rate of interest. 

Only one more question remains to be 
determined, and that is the question 
whether the Court below was justified in 
exempting from the claim the share in the 
village of Sarjupur whioh was purchased 
by the respondent, Madan Lai. It appears 
that the mortgaged share in that village 
was sold by auotion in execution of a simple 
money deoree obtained by the present 
plaintiffs. The Court below has held that 
the plaintiffs were estopped from enforcing 
their mortgage on the property purchased 
by Madan Lai, on the ground that in the 
proclamation for sale of that village in exe¬ 
cution of the plaintiffs’ deoree no mention 
of their mortgage was made. We may 
state at the outset that in the written state¬ 
ment the defendants attributed to the 
plaintiffs fraud, oollusion and misoonduot. 
Of this no evidenoe whatever was given. 
But on behalf of Madan Lai it was urged 
that the plaintiffs were estopped from 
olaimiDg the sale of this village. We find 
that in the application for execution the 
plaintiffs distinctly stated that the proper¬ 
ty whioh they sought to sell for the reali¬ 
sation of the amount of their simple money 
deoree was subjeot to the mortgage now in 
dispute. It is thus obvious that what 
they sought to sell was the equity of 
redemption of the mortgage of Lai Singh 
and not the entire property itself. By 
some mistake of the Court, or its offioer, 
mention of this mortgage wasomittedfrom 
the proclamation of sale which was finally 
issued. It is urged that under Order 21, 
rule 66 it was the duty of the plaintiffs, 
deoree-holders to have appeared in Court 
and to have informed the oourt that there 
was a mortgage of the property, and that it 
was their duty to have that information 
mentioned in the proclamation. In the first 
plaoe it has not been shown that the plaint¬ 
iffs, deoree-holders, had notioe of the date on 
whioh the proclamation for sale was to be 
settled. In the next plaoe we are not 
aware what bind of notioe was issued to 
them. Furthermore, it does not appear 
that they did any aot from whioh it may 
be inferred that they made a misrepresent¬ 
ation whioh induoed the auotion-purohaser 
to believe that the property whioh he was 
purchasing was free from any inoumbranoe. 
No evidenoe has been given to show that 
the deoree-holders were present at the time 
when the auotion-sale took plaoe or at the 


time when the proclamation of sale was pre¬ 
pared. We are therefore unable to hold that t! 
the plaintiffs were estopped from putting | 
forward their mortgage as against the I 
auotion-purohaser. A number of oases were 
oited to us, but those were oases in which the- 
deoree-holder had not, in his application 
for execution, mentioned that the property 
was subjeot to a mortgage and had in sub* 
stanoe applied for the sale of the equity of 
redemption only. The oase whioh oame 
nearest to the present oase is that of Nur¬ 
sing Narain Singh v.Rhaghoobur Singh (3). 
But in that case also, the application for 
execution did not make any mention of the 
mortgage. The other cases whioh were 
oited by Dr. Katju, acd^whioh we need not 
refer to in detail, were cases in whioh the 
deoree-bolder deliberately concealed the- 
inoumbranoe which existed’in his favour. 
In those oa9es it was held that the plain¬ 
tiff was estopped from enforcing thafc 
inoumbranoe as against the auotion-pur¬ 
ohaser. This oase is therefore disting¬ 
uishable from those oases and in our opinion 
the plaintiffs are entitled to enforoe their 
mortgage against the village of Sarjupur. 

Decree modified. 

(0) (1884) 10 Oal. 609. 
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Ryves and Gokul Prasad, jj. 

Muhammad Baksh and others —Plaintiffs- 
Appellants 

v. 

M. Piari and others —Defendants-Bes- 
pondents. 

First Appeal No. 222 of 1918, decided 
on 18th January, 1921, from a deoree of 
the Dist. J., Bareilly. 

Chit P.C., 8. 92 —Plaintiff not alleging defend¬ 
ants to be trustees—Suit under 8. 99 cannot be 
maintained. 

Whore there was no allegation whatever on the 
plaintiffs’ aide that tho defendants were either 
appointed as, or ever took upon themselves the 
duties of trustees. 

Held, defendants could not be charged with 
oemmitting a breaoh of trust and that as they 
were trespassers pure and simple, having regard 
to the way in whioh they had dealt with the pro¬ 
perty, the proper oourse for the plaintiffs topro- 
oeed against them should have been by an ordinary 
BUit in the Civil Gonrt (or ejeotment. 31 All. 187, 
Poll. tP- 117.0.2.] 
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priya Nath Banerjt —for Appellants. 
S»<al Prasad Ghosh —for Respondents. 


Gokul Prasad, J.:—This appeal arises 
out of a suit brought by the plaintiffs 
appellants under the provisions of Seo- 
iion 92 of the Code of Civil Procedure. 
The plaintiffs’ allegations were that there 
was an old takia situated in the oity of 
.Bareilly near the Civil Hospital, that the 
ancestors of the plaintiffs were buried in it, 
that amongst others one Rasul Shah and 
after him Ramzan Shah his son, were the 
takiadare, and managers of the oemetery on 
behalf of the Muhammedans, that after 
the deabh of Ramzan Shab, the last 
takiadar, his widow, sister and daughters 
along with the other defendants oommen- 
oed appropriating the property to their 
private use as proprietors, built houses 
for residence, misappropriated building 
materials of a dilapidated mosque and did 
oerbain other aots of deBeoration wbioh 
•caused mental pain to the plaintiffs, and 
that the defendants also made some trans> 


■fora inter se of the various parts of the 
1 takia aforesaid. The plaintiffs farther 
■allege that they, having taken the neces¬ 
sary permission of the Legal Remembrancer 
as required under Section 92 of the Code of 
Civil Prooodure, bring the present suit for 
’the following reliefs(1) The defendants 
'may be removed from the supervision of 
the takia and the graves (2), a new muta- 
Mlli may be appointed, (3) the land of the 
takia may be made over to the mutawalli ; 
and the usual prayer for any other relief 
to which they might be entitled. The 
•defenoe pleaded was that Seobion 92 of the 
••Code of Civil Procedure did not apply to 
this suit and that the property was nob 
waqf property bub belonged to Ramzan 
•Shah and Rasul Shah as private individ¬ 
uals and had now beoome the property of 
defendants Nos. 1 and 2. The suit was 
instituted in the court of the Disbriob 
Judge of Bareilly who oame to the con¬ 
clusion bhab the defendants’ allegation that 
*he property was their private property 
i o fc waqf property was inoorreob and 
that the property was really endowed 
property and a graveyard. So far he was 
■with the plaintiffs, bub he dismissed the 
-suit on the ground thabinhis opinion there 
•was no express or constructive trust and 

4herdfore the suit did not He. It is very 

* ,0,|0W iha reasoning of the 
•warned Judge on this latter) point, and 


indeed the learned Vakil for the respond¬ 
ents has not triad to support it on that 
ground, When be onoe found that the 
property, in dispute was cemetery or 
graveyard, then it naturally beoame trust 
property and having regard to the evidenoe 
on the reoord there is no doubt that it was a 
publio trust beoause wo find that the ances¬ 
tors of all the parties to the suit were buried 
in this takia and there is evidence that 
other Muhammedans also used to bury 
their dead in it until the Municipality of 
Bareilly prevented the burial of oorpses in 
this graveyard. So that if the oase had 
stopped here we should have bad no 
difficulty in directing further enquiry into 
the matter by the District Judge, but it has 
been argued on behalf of the respondents 
tbab the plaintiffs nowhere alleged that the 
defendants had been or are trustees of bhis 
property. Their allegation in paragraph 2 
of the plaint olearly shows that since the 
deathof the lasb takiadar or trustee Ramzan 
Shah, the defendants, some of whom are 
his heirs, have been misappropriating the 
property. There is no allegation what¬ 
ever that of the defendants those who are 
the heirs of Ramzan Shah were either 
appointed as, or ever took upon themselves 
the duties of trustees, and therefore they 
‘could not be obarged with committing a 
breach of the trust. They are trespassers 
pure and simple, having regard to the way 
in whioh they have dealt with theproperby 
and we think the proper oourBe for the 
plaintiffs to prooeed againBt them should 
have been by an ordinary suit in the Civil 
Court for ejeobment. In aooordanoe 
therefore with the principle laid down in 
the oase of Muhammad Abdullah Khan v. 
Kallu, (1) we direct that the plaint be 
returned to the plaintiffs appellants for 
presentation to the proper aourb. The 
decree of the first oourt dismissing the 
plaintiffs suib was nob warranted by law 
and is hereby set aside. Coming to the 
question of oosts we think that in bhis oase 
the parties should bear their own oosts in 
all courts and we so direct. Lab the 
reoord be sent down at onoe bo the aourb 
below for compliance with the order for 
the return of the plaint bo the plaintiffs for 
presentation to the proper oourb. 
_ Appeal a llowed. 

U) (1899) 21 All. 187-1899 A.W.N. 18. 
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A.I.R. 1921 Allahabad 118. 

Banerji, Rafique and Ryves, jj. 

Katwari and another —Judgment-debtor 
-Appellants 

- v. 

Sita Ram Tewari —Deoree-holder-Rea- 
pondent, 

Exeoution Seoond Appeal No. 545 of 
1920, deoided on 18bh March, 1921, from a 
deoree of tbe Addl. J„ Allahabad. 

Agra Tenancy dot (II 0 / 1901), S. 20 —Decree 
directing sale 0 / occupancy holding—Yet execution 
Oourt cannot sell— Oocupancy holding. 

In view of tbe provisions of 8. 20.a oourt execu¬ 
ting a deoree oannot order an ocoupancy holding 
to be sold, no matter whether tho deoree is a 
deoree direoting a sale of the holding or is a simple 
money deoree. [P. 119, 0. 1] 

Surendra Nath Sen —for Appellants. 

S. M. Sulaiman —for Respondent. 

Banerji, J.:—The question to be deter¬ 
mined in this oase is whether an oooupanoy 
holding the sale of whioh has been ordered 
in the decree upon a mortgage in whioh 
the oooupanoy holding was hypo¬ 
thecated oan be sold in exeoution of that 
deoree and whether it i9 open bo the 
judgment-debtors to raise the objeobion in 
exeoution that the property is not liable to 
sale by reason of tbe provisions of Seotion 20 
of the Agra Tenanoy Aot. On the 17bh of 
May, 1909, a mortgage was made by four 
persons of a house, a Nim tree and oertain 
lands whiob are admittedly lands whioh 
formed the oooupanoy bolding of the mort¬ 
gagors. In faot, in the mortgage-deed the 
lands are desoribedasformingtheoooupanoy 
holding of the persons who exeouted 
that dooumenb. A suit was brought on 
tbe basis of the mortgage and an ex 
parte deoree was passed on tbe 8th of June 
1914. This decree was made final on the 
19th of July 1917. Tbe plaintiff deoree- 
holder caused the house and tbe tree to be 
sold and for the realisation of tbe balaDoe 
he applied for the sale of tbe oooupanoy 
holding. The judgment-debtors raised the 
objeobion that under the provisions of 
Seotion 20 of the Agra Tenanoy Aot the 
oourt was not oompetent to sell tbe 
oooupanoy bolding. This objeotion was 
overruled by the court of first instanoe on 
the ground that as the deoree ordered the 
sale of the holding the oourt exeouting the 


deoree oould not go behind it. This vievr 
of the oourt of first instanoe was upheld 
by the lower appellate Court and from the 
deoision of the lower appellate Court the 
present appeal has been preferred to this 
Court. In my opinion the appeal must 
prevail. Seotion 20, Clause (2) of the Agra 
Tenanoy Aob distinctly prohibits a oourt 
from transferring an oooupanoy holding 
in exeoution of a deoree. It seems to me 
to be immaterial whether the deoree 
ordered sale or whether it was a simple 
money deoree. What the deoree-holder 
is now seeking is to sell an oooupanoy holdr 
ing in execution of his deoree. This is 
prohibited by tbe provisions of Seotion 20 
and the Court exeoutiDg the deoree is bound 
to oarry out the mandatory provision of 
the section. A number of oases were 
oited to us. Dr. Sulaiman on behalf of 
the respondents referred to the oases of' 
Deodatt Singh v. Ram Gharittar Jati (1), 
Lala Ram v. Thakur Prasad (2), Rang Lai 
Eunwar v. Eishori Lai (3). These oases 
do not deal with the quesbion whioh we 
have to determine in this oase. In some 
of these oases the question was whether 
after a sale in exeoution of a deoree it was 
open to the judgment-debtor to dispute the 
title of the auobion-purobaser and oontend 
that the sale was an invalid sale. In one 
of these oases the question was whether 
a deoree should be made for the sale of the 
property whioh was inoluded in the mort¬ 
gage, though the property might be aa 
oooupanoy holding. That is not exaotly 
the question whioh arises in this oase. A 
decree has been passed, as I have said 
above, for the sale of tbe lands now in 
dispute. The point is whether in exeou¬ 
tion of that deoree the Court has the powor 
to sell the property. The oase in whiob 
this point was direotly dealt with is that 
of Madho Lai v. EatwarH 4), and the oase 
reported at the footnote of that page. In 
that oase whioh was one under Aob 
No. XII of 1881, the provisions of sec¬ 
tion 9 of whioh were praotioally the same 
as those of seotion 20 of the Agra 
Tenanoy Aot II of 1901, Mr. Justioe 
Mahmood held that a Oourb exeouting 
the deoree oould nob go behind tbe deoree 

(1) (1918) 16 A.L.J. 657-46 I.O. 897. 

(3) (1918) 40 All. 680-47 I.O. 947-16 A.L.J. 

691. 

(8) (1916) 87 All. 278-28 I.O, 278-18 A.L.JV 

800. 

(4) (1888) 10 All, 130. 



1921 ISHBI RAI V. RAGHUPAT NARAIN 


and therefore was bound to sell the pro- 
Derty. The learned Judge at the oloee of 
his judgment observes " Whether any 
title would pass to the purchaser under 
the sale was another question . With 
great respect to the learned Judge I feel 
myself unable to follow the ruling. No 
doubt it was not open to the judgment- 
debtor to oontest the validity of thedeoree 
which was passed against him but it was 
open to him to say to the Court that as the 
law contains a mandatory provision whioh 
precludes a Court executing a deoree from 
selling an oooupanoy holding the Court was 
bound to carry out the provisions of the 
law and not to aot in violation of those pro- 
1 visions. In my opinion, in view of the pro¬ 
visions of seotion 20 a Court executing a 
deoree cannot order an oooupanoy holding 
bo be sold, no matter whether the deoree 
is a deoree directing a sale of tbe bolding 


or is a simple money deoree. Reference 
was made on behalf of bhe respondents to 
the priDoiple of the ruling of bhe Full Bench 
in BholaNath v. Mt. Kishori (5). In that 
oasa I differed from the decision of the two 
other learned Judges who formed the 
Benoh and I still adhere to bhe view whioh 
I expressed in that oasa although the point 
in that oase was not exaotly bhe same as 
in the presanb oase. I would allow bhe 
appeal, Bet aside bhe orders of the Courts 
below and dismiss the application of tbe 
decree-holder for execution of the deoree 
by sale of the oooupanoy holding. 

Rafique. J.:—I agree. 

Ryves, J.:—I agree. 

By the Court:—The order of the Court 
is that bhe appeal is allowed, tbe orders of 
the Courts below are set aside and tbe 
application of tbe deoree-hoider for sale of 
tbe ooouuanoy holding in question is dis¬ 
missed. In view of tbe oiroumstanoes, we 
direob the parties to bear their own oosts 
In all Courts. 


Appeal allowed. 


: kf f. .. . •, . , 1 . , 

. - f '> .*• j .• , . « 'l'” , j . j, .. 

(6) 11911) 84'All. 36-ill I.G. 616 i 8 A.L.J. 1046. 
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Walsh and Kanhaita Lal, jj. 

Ishrt Rai —Judgment-debtor-Appellant 

v. 

Raghupat Narain Rai and others— 

Deoree-holdera-Respondents. 

Execution Seoond Appeal No. 1213 of 
1920, deoided on 25th April, 1921, from a 
deoree of the Dist. J., Ghazipur. 

Limitation Act, Art - 183, 01. 6-Application to 
reject certain objections to ex«ct»(«sn n stej>»n-a»a. 

An application to the Court exeouting a deorea 
asking that certain objsctions to the execution ol 
the deoree should be rejected, ie a Btep-m-aia. 40 
All. 668 Veil. [P. 130, C. 1.] 

Oma Shankar Bajpai and Kamla Kant 
Verma —for Appellant. 

U. L. Agarwala .—for Respondents. 

Kanhaiya Lai, J.The question for 
consideration in this appeal is whether an 
application for the execution of a oertain 
deoree was barred by time. A previous 
application for execution was made for the 
sale of certaiD property belonging to the 
judgmenb-debtor. on the 17th May, 1915. 
To that application an objection was filed 
by the judgment-debtor to the effeob that 
he bad already paid the entire deoretal 
money to one of the decree-holders and 
that that payment operated as a complete 
discharge of his liability. On the 11th of 
March 1916. tbe deoree-holders respondents 
filed an application, stating that the person 
to whom the alleged payment was said to 
have been made was not the bead of the 
family to whioh thedeoree-holders respond¬ 
ents, belonged and thabthe alleged pay¬ 
ment was not therefore binding on them 
and could not operate as a discharge of 
thedeoree. This objection was allowed 
in part on tbe 9th of July, 1917, the 
order of bhe Courb being that the payment 
held good so far as the share of the 
oo-deoree-holder to whom it had been 
made was concerned, and that it was not 
binding on the present deoree-holders reB- 
pondents, to the extent of their share. 
There was an appeal from this order, 
whioh was dismissed on the 30th of 
May. 1918. There was a further appeal 
to thiB Courb whioh was alao unsuccessful. 

The next application for execration was 
filed by the said deoree-holders on the 
25th June, 1918. for the revival of the pre¬ 
vious execution proceeding; and it was, 
apart from tbe question of revival, within 
time from the date on whioh the .deoree* 
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holders respondents had filed their 
rejoinder in the previous execution pro¬ 
ceeding. The Courts below have held that 
the application filed by them in rejoinder 
was a step-in-aid of execution and saved 
limitation. That view is supported by 
ihe deoision in Tamizun-nissa Bibi v. 
Na]ju Khan (l). It was there held that 
an application to the oourt executing a 
deoree, asking that certain objections to 
the execution of the deoree should be 
rejeoted, was a step-in-aid of execution 
within the meaning of Art. 182. ol. 

u of the first sohedule to the Indian Limi¬ 
tation Aot, 1908. 

In the rejoinder filed in the previous 
execution proceeding the deoree-holders 
respondents had asked that the objection 
filed by the judgment-debtor should be 
rejeoted. They could not have proceeded 
with the execution of their deoree till that 
objection was decided, for the judgment- 
debtor contended that the entire decree 
had been satisfied by the payment made 
to one of the oo-deoree holders. 

The application filed by the deoree- 
holder to have that objection dismissed 
was therefore an application to take a step- 
in-aid of execution and gave a fresh start¬ 
ing point for limitation. The present 
application for execution was made on the 
20bh June, 1919, and is within time from 
the preceding application. We dismiss 
the appeal accordingly with costs. 

_ Appeal dismissed. 

U) (1918) 40 Ail.668-19 I.G _ 3e _ ^l?4.£.J. 704. 

AIR. 1921 Allahabad 120. 
Walsh, j. 

Sundar Bibi —Decree-holder-Appellant 

. v. 

Rajinder Narain Singh— Judgment- 
debtor-Respondent. 

Execution First Appeal No. 296 of 1920, 
deoided on 2nd May, 1921, from a deoree 
of the Sub- J., Jaunpur. 

fa) Civ, Pro. Code, 8 60 (n)—" Right to main - 
tenance ” contemplates bare right to maintenance 
—Appropriate remedy in diflizult cases , discussed . 

11 A right to maintenance ” contemplates a bare 
right of maintenance aud nothing more, a right 
enforceable by law and payable in the future. 
Appropriate remedy in difficult oases disoussed. 
[P. 121, 0. 1.] 

Baldeo Ram Dave , Shiam Krishna Dar 
and Narain Prasad Asthana —for Appel¬ 
lant. 

B . E. O'Conor —for Respondent. 


Walsh, J.The question whioh arises 
m this case is whether a particular fund 
payable to a judgment-debtor under a 
compromise arrived at in a suit many years 
ago between himself and his brother, is 
protected from attachment by olause In) of 
Seotion 60 of the Code of Oivil Procedure; 
or, in other words, whether it is a right to 
future maintenance. The decree-holder 
who appears to be a money-lender has a 
olaim of some Rs. 26.000 odd, and in his 
original application sought to sell up the 
property shortly to be referred to. That he 
is clearly not entitled to do, with one 
exception, namely, the residence whioh 
will be mentioned in a moment. It is not 
easy todefine in legal terminology the preoiae 
interest of the judgment-debtor, Raj Inder 
Narain Singh, in the fund provided by this 
compromise. Perhaps the nearest definition 
would be thab he is an annuitant subjeob 
to certain defined oharges, with a revers¬ 
ionary interesbFin the corpus upon the 
death of his brother, Lai Bahadur Singh. 
It is provided by the compromise that he, 
the judgment-debtor, shall possess and 
enjoy the immoveable property mentioned 
in the list and estimated to yield a net 
profit of Rs. 8,000 a year, without power 
of transfer during the life-time of his bro¬ 
ther, Lai Bahadur Singh, he undertaking 
to pay oertain publio exaotions and other 
dues to his brother, Lai Bahadur Singh, 
amounting in all to Rs. 7,870-11-6 in four 
equal instalments per annum, each to be 
made a month before the Government 
revenue falls due. He is not to be deprived 
of the possession of the villages, but daring 
bis life-time he is to be entered on a sub- 
khewat to his brother without power of 
transfer. Ibis further provided that he 
shall be the absolute owner with power of 
transfer after his brother's death. It is 
alleged in Court to-day and nob denied that 
the total income from the property just 
dealb with may be taken to be roughly 
Rs. 16,000, so that the oharges upon it and 
the estimated profit to Raj Inder Narain 
Singh represonb the tobal net profit of the 
property. This of oourse is immaterial 
exo9pb sofar as it assists one in understand¬ 
ing the arrangement. This arrangement is 
said to be “in lieu of his maintenance.” 
This is merely a oolloquial expression 
intended to oonvey an idea that this is the 
inoome on whioh he is supposed to live. 
The word "in-lieu-of” strictly interpreted 
is inappropriate in this plaoe. It is a 
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Frenob word meaning in place of, and 
should be used only where one thing is 
substituted for another of the same kind, 
but there is no suggestion that the inoome 
of Rs. 8,000 a year is in substitution of 
some existing oontraotual right of maint¬ 
enance whioh Raj Inder Narain Singh at 
that moment possessed against anybody. 

The first thing to be said about property 
suoh as this is that it is olearly saleable. 
•Onoe the villages are known, once the 
standing oharges are ascertained and a 
rough estimate is formed of the neb profits, 
it only requires a oaloulation of the value 
of the life of Lai Bahadur Singh to arrive 
at some sorb of oapital sum to represent 
the interest of Raj Inder Narain Singh 
during his brother’s life-time of those 
^annual payments. We are unable to bake 
tbe view that an arrangement of this kind 
<is in any way contemplated by or oovered 
by tbe expression “ a right to future main¬ 
tenance." Not muoh assistance can be 
derived from deoided oases and indeed it is 
dangerous to attempt to dofine or elabo¬ 
rate language whioh tbe Legislature has 
regarded as self-Buffioienb. It is sufficient 
bo say that the expression “ a right to 
maintenance ” contemplates a bare right 
'• of maintenance and nothing more, a right 
enforceable by law and payable in the 
'future. It is obvious from a contempla¬ 
tion of the terms of the compromise with 
whioh we have to deal, that the inoome of 
•Rs. .8,000 contemplated and provided for 
•something very muoh more than bare 
maintenance, although as an inoome it 
• may well be regarded as a mere pittanoe 
for a gentleman in the posibion which this 
.-gentleman oooupies. 

Although in holding thab the lower 
Oourt is wrong, and remitting the applica¬ 
tion to be dealt with aooording to law 
‘‘by the lower Court, we have really dis¬ 
charged our duty in the matter, tbe execu¬ 
tion Court may look for some guidance 
•from this Oourt in dealing with a some¬ 
what troublesome matter of this kind. We 
doubt whether ib is desirable to attempt to 
pub an interest of this kind up for sale in 
the ordinary way. The appropriate 
remedy is what is known as equitable 
execution or indireot execution, namely, by 
the appointment of a Reoeiver who takes 
the place of the debtor and aots as an 
officer subject 6 q the directions of,the 
■execution Court in oolleoting and disbursing 
-the debtor's inoome, in aooordanoe with 


tbe directions of the execution Court, 
towards tbe discharge of the olaim of the 
decree-holder. In suoh a oase ib is right 
and proper that bhe debtor himself should 
be protected by a real provision for main¬ 
tenance, and we think the analogy of tbe 
Code which provides 50 per oenfe. as the 
maximum salary whioh should be allowed 
to be attaohed, is an analogy whioh might 
well be followed. Something will have to 
be done to provide for tbe expenses of tbe 
Reoeiver. These of course are expenses 
in tbe execution and will ultimately fall on 
the judgment-debtor, but in the dis¬ 
tribution of the money in the hands 
of the Reoeiver they should be deduct¬ 
ed from the amount payable to the 
decree-holder, so as nob to diminish the 
maintenance allowance of the judgment- 
debtor. It is always to be borne in mmd 
by a Court exercising this somewhat 
difficult jurisdiction that a creditor has 
only himself to blame if he allows a heavy 
debt to aooumulate without security aDd 
finds himself afterwards in difficulties. 
The portion of property to whioh we refer¬ 
red in the early part of this judgment and 
to whioh our observations do nob apply, is 
tbe bungalow situate in mauza Bisram 
commonly known as Raja Bazar. Some¬ 
what different principles apply to this and 
we think we are bound to construe this 
olause for the benefit of the lower Court. 
There is certain to be another appeal if 
we do not, and we have oome to the con¬ 
clusion that the judgment-debtor has a life- 
interest in that bungalow as a reversioner 
after the death of his wife. We need 
hardly say thab if Raj Inder Narain Singh 
is otherwise provided for sufficiently to 
keep him out of want in fair reBpeotability, 
independently altogether of the inoome of 
Es. 8.000, tbe Court will nob be oalled 
upon to make him any allowance out of 
that Rs. 8,000. 

We should not be understood to ear¬ 
mark 50 per cent as the allowance neces¬ 
sarily to be made out of the Rs. 8,000. It 
must depend upon the oiraumstanoea of the 
oase, but if paragraph 2 of the deed is not a 
sham and was really a provision for main¬ 
tenance, then we think 50 per oenb is 
reasonable. The appeal is allowed. The 
deoree-holder will have his costs. 

Appeal decreed. 
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Stuart, j. 

Ram Devi —Applicant 

v. 

Govind Sahai and others— Opposite 
Party. 

Criminal Reference No. 294 of 1921, 
deoided on 7fch May, 1921, made by the 
Diet. Mag., Bulandshahr. 

* Crim. Pro. Code, S. 350 -“Magistrate by 
whom the case is heard" means Magistrate by 
whom the ease is decided. 

The words in 8. 250 "the Magistrate by whom 
the case is heard ” mean " the Magistrate by whom 
the oase is deoided.” The Magistrate who has 
deoided the oase but has not heard the evidenoe is 
not to be considered a person other than the Magis¬ 
trate who has heard the oase. [P. 132, 0. 1,] 

Stuart, J.: — I do nob agree withjthe view 
of the learned Disfcriot Magistrate. The 
words in section 250, of the Code of 
Criminal Prooednre, " the Magistrate by 
whom the oase is heard,” mean "the 
Magistrate by whom the case is deoided. " 
I do not bake the words to mean tbatwhen 
the Magistrate who has deoided the oase 
has nob heard the evidence he is to be con¬ 
sidered a person other than the Magistrate 
who has heard the oase. If the words were 
interpreted in that way, it would be 
impossible to award compensation under 
section 250 of the Code of Criminal 
Procedure in a oase in which one Magistrate 
has beard the evidenoe and another Magis- 
tratd has deoided the case without hearing 
the evidence, being under no necessity to 
hear the evidence, under the provisions cf 
section 350 of the Code of Criminal Pro¬ 
cedure. When a Magistrate who has heard 
and reoordod the evidenoe oeases to 
exeroise jurisdiction and is suooeeded by 
another Magistrate, the latter may aot upon 
the evidenoe previously reoorded or re-sum- 
mon the witnesses, as be wishes, provided 
the aocused does not objeot to the 
Magistrate aotiDg upon the evidenoe 
recorded by hisprodecessor and the aooused 
is nob prejudiced by the faot that the 
witnesses are nob re-heard. In this oase 
the hearing was made over to the Magis¬ 
trate who deoided it, under the provisions 
of seotion 346 of the Code of Criminal 
Procedure. The procedure has been 
perfectly regular. The Magistrate who 
passed the order of discharge heard only a 
portion of the evidence himself. He was 


under no obligation to hear the remainder 
as the aooused did not wish the witnesses 
bo be re-summoned. On the view taken by 
the learned Disbriob Magistrate ib would be' 
impossible in this oase to grant compensa¬ 
tion under seotion 2S0 of the Code of 
Criminal Procedure in any oiroumstanoes, 
for the Magistrate who reoorded the 
greater part of the evidence was nob the 
Magistrate who discharged the aooused. 
That Magistrate oould oertainly not award 
compensation and if the Magistrate who- 
passed the order of discharge is nob 
considered to be the Magistrate who heard 
the oase, no one could award compensation. • 
There does nob appear to me to be any 
difficulty in the matter. The seotion does 
nob say the Magistrate by whom the 
evidenoe is heard, but the Magistrate by 
whom the oase is heard. In these- 
oiroumstanoes I see no reason bo interfere 
with the order awarding compensation. 
That order will stand. The reoord will 
be returned. 

Reference returned. 


AIR. 1921 Allahabad 122 (2). 

PlGGOTT AND WALSH. JJ. 

Pramila Devi —Petitioner 

v. 

/ » 

Chandra Shekhar Chattcrji and another 
—Opposite-Parties. 

First Appeal No. 148 of 1920, deoided 
on 318b January, 1921, from an order of 
the Dist. J„ Allahabad. 

Hindu Law—Succession-Dayabhaga School- 
Succession certificate proceedings—Childless widow¬ 
ed daughter is excluded by sons of deceased 
daughter. 

Where the rival applicants tor suooession oerti- 
fioate to the estate of a Hindu governed by Daya- 
bbaga Sohool are a widowed daughter with no 
obildren and sons by another daughtor previously 
deoeaeed, the latter are to be preferred to the 
widowed daughter notwithstanding the faot that 
under the provisions of the Hindu Widowe’ Re¬ 
marriage Aot there is always the possibility of her 
marrying n?ain, 19 W.R. 189 Dissented ; 2 W.R. 
176; 6 W.R. 147 and 19 C.W.N. 472 Foil. 
[P. 123. 0. 1.] 

Sat la Nath Mukerji— for Appellant. 

Earendra Krishna Mukerji and Vishun- 
Nath —for Respondents. 

Piggott, J.:—The Court below had bo- 
deoide about the granting of Saooessiom 
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Certificate for the collection of oBEtam 
debts dne to a deceased Bengali Brahmin, 
Baba Karanamoy Banerji.The rival appli¬ 
cants were a widowed daughter with no 
obildren and two sons by another daughter 
previously deoeased. The learned Distnot 
. Judge has given preference to the sons. 
He had only to determine p nma facte 
which of the parties before him had a 
preferential olaim. We think his deoision 
was olearty right. It has been contended 
before us, as it was in the Court below, 
that the daughter who was a childless 
widow should not be postponed to the 
eons of the other daughter in the matter of 
inheritance, because under the provisions 
of the Hindu Widows' Be marriage Aot, 
No. 15 of 1856, there was always the 
possibility of her marrying again. In 
support of this, one oase in the Caloutta 
High Court has been laid before us, as it 
was before the Court below. It is that of 
Sreemutty Bimola v. Dangoo Kansaree (1). 
The point in question is dealt with 
in a brief and summary manner at the 
dose of a judgment dealing mainly with 
another matter. It is not referred to in a 
standard book like Trevelyan’s Hindu Law, 
where three other authorities of the 
Caloutta High Court are quoted for an 
interpretation of the law against the 
olaim of this appellant. As long ago 
as the 14th of February, 1865, in Benode 
Koomari Dabee v.Purdhan Oopal Sahee(2) 
the learned Judges of the Calcutta High 
Court saidthat’daughters who were barren, 

. or widows without male issue, or mothers 
of daughters only, oan under no oiroum- 
stances inherit. The same principle was 
followed in a later oase, Radha Kishtn v. 
Rajah Ram Mundul (3). The point has 
been reoently reoonsidered by a Benoh of 
the Caloutta High Court in Mukunda Lai 
Ohakravarti v. Monmohini Dtbi (4) where 
the judgment expressly refers to the 
provisions of section 4 of the Hindu 
Widows Re-marriage Aot No. 15 of 
1856. The terms of that section, to 
which we have referred, seem to' bear 
out the view of the learned Judges of the 
Caloutta High Court in the latest reported 
decision. The Court below, in a proceeding 
of this sort, was dearly right In aooepting 
the dew of the Jaw which seems to have 

(1) (187a) 19 W.JB. 189. ■ 

(9) (I860 9 W.B. 176. ' - * 

48) (1866J 6 W.'R. 1*7. , . . n. 

W 4T9-96 I*Q. 90S. , 
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been generally aoted upon in the Caloutta 
High Court where oases under the Daya- 
bhaga law are likely to come up for deci¬ 
sion. Something has been said about a 
point taken as to the respondents, that is 
to say, the daughter's sons not having per¬ 
formed the funeral ceremonies ; but we oan 
find no authority bearing out the contention 
of the appellant on this point. On the 
materials before him the learned District 
Judge was right in granting the SuooessioD 
Certificate to the respondents. We dismiss 
this appeal aooordingly with costs. 

Appeal dismissed. 


A.I.R. 1921 Allahabad 123. 

Hears, g.j, 

Kuni Behari Lai —Aooused-Applicant 

v. 

Lanua—Opposite Party. 

Criminal Reference No. 734 of 1920; 
deoided on 2nd Deoember, 1920, made by 
the S. J., Agra. 

Grim. Pro. Oodt, 8. 19— Bub-Divisional MaflM- 
Irale of first class —Jurisdiction fixed bp Dt.Magit * 
Irate—Mailers outside jurisdiction cannot be taken- 
cognisance of, 

A Bub-Divisional Magistrate oannot take oogni- 
aanoe of matters outside the looal areas within 
whioh the Distriot Magistrate has appointed him 
to aot, although he may be a first olaesMagistrate. 
[P. 124, 0. 1] 

R, Maloomson —for the Crown. 

Mears, C.J. :—This is an application 
for revision of an order of Hr. Hobammad 
Azim Uddin Khan, who is a Hagistrate of 
the firsb olasB at Agra. A complaint was 
laid before him in the Court of the Sub- 
Divisioual Hagistrate at Fatehabad. When 
the matter was looked into and some 
evidenoe taken, it appeared, to use the 
words of the learned Sessions Judge, that 
' undoubtedly the proper Court in wbioh 
the oomplaint should have been launched 
was that of the Sub-Divisional Hagle- 
trate of Agra Tahsil.” At this time 
Hohammad Azim Uddin Khan was Sub- 
Divisional Magistrate of Fatehabad Tahsil, 
and he having heard part of the evidence 
had the question of jurisdiction brought to 
his notice. He thereupon returned' the 
complaint for presentation to the proper 
Court. . The matter waB brought to'the 
attention of the learned Sessions Judge 
and he took the view that inasmuoh a» 
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Mohammad Azim Uddin was a first class 
Magistrate he had the power to deoide the 
matter and should have taken oognizanoe 
of it, and he oalled upon the Magistrate for 
an explanation, which explanation is to be 
found amongst the papers. Notioe was 
given to the Government Advooate and 
he appeared before me. The question is a 
very simple one but it deals with an im¬ 
portant matter of praotioe whioh turns 
apparently on the right oonstruotion of 
seotion 12, olauses (1) and (2), of the 
Criminal Procedure Code. The words in 
that section, so far as they are pertinent to 
thi3 matter, are as follows " the Disbriot 
Magistrate subject to the oontrol of the 
Local Government may, from time to time, 
define looal areas within whioh suoh 
persons (*.«., Sub-Magistrates) may exer¬ 
cise all or any of the powers with whioh 
they may respectively be invested under 
this Code.” That, therefore, shows that 
districts may be carved up and Sub-Magis¬ 
trates out in power over them. Clause (2) 
says, ‘ exoept as otherwise provided by 
suoh definition, the jurisdiction and powers 
of suoh persons shall extend throughout 
Buoh districts.” It is true that Mr. Moham¬ 
mad Azim Uddin Khan was a Magistrate of 
the first olass in a disbriot: it also is beyond 
doubt that he had his jurisdiction defined 
within looal limits by order of the Distriob 
Magistrate ; also there is no doubt that the 
offence in question lay outside bis Sub- 
Divisional distriob. Uuder these oiroum- 
sbanoesl am of opinion that the Sub-Divi¬ 
sional Magistrate took the right view when 
he stated that ho having been plaoea in 
J charge of a sub-division, his jurisdiction 
was confined to that sub division, and he 
could nob take oognizanoe of offenoes 
beyond this limit. The only oase whioh 
was brought to ray attention by the learned 
Government Advocate was the oase of 
Emperor v. Syed Sajjad Husain (1). There 
is a marked distinction between the two 
oases. In that case the trial oommenoed 
before an Officiating District Magistrate. 
He ooased to be Officiating Distriob Magis¬ 
trate but bo continued to be a first olass 
Magistrate and in that oapaoity continued 
the hearing of the matter. The question 
in that oase was whether the mere faob 
that he ceased to bathe Disbriot Magistrate 
ousted his jurisdiction to continue and con¬ 
clude a trial whioh he had oommenoed 

(1) (1906) 8 A.L.J. 836-1906 A.W. 


whilst he was Disbriot Magistrate. The 
answer to that, as may very well be 
imagined was that it did not. That 
however involved quite different consi¬ 
derations from the oase before me 
which is whether the Sub-Divisional 
Magistrate oan take cognizance of matters 
outside the looal areas within whioh the 
Distriob Magistrate has appointed him to 
aot. For these reasons I am of opinion 
that the Sub-Divisional Magistrate was 
right in the view that he book, and the 
order that he made that the oomplainb 
must be returned for presentation bo the 
proper court was the right order to make 
under the oiroumstanoes. 


A.I.R 1921 Allahabad 124. 

Mears, o.j„ and Banerji, j. 

Mubarak Fatima—Plaintiff-Appellant 

v. 

Muhammad Quli Khan— Defendant- 
Respondent. . 

Letters Patent Appeal No. 75 of 1919, 
deoided on 23rd May 1921, from a judg¬ 
ment of Stuarb, J. 

Agra Tenancy Act, B. m-Sult for proflte- 
Revenue papers altered during pendency of aw'*— 
Qusstion of title referred to Civil Court but not 
completely decided— Court holding entriei in 
revenue record during years in suit to be correct— 
Plaintiff is entitled to decree— Practice—Subse¬ 
quent events, 

A sail (or profits was instituted in Revenue Court 
wherein the Court held that the plaintiff's name 
had been rightly reoorded in respeot of the shares 
for the profits of whioh the suit was brought, The 
question of title was referred to the Civil Court 
whioh however did not completely deoide the 
same and during the pendency of the suit the 
Revenue Court made alterations iu the Revenue 
papers, to plaintiff's detriment. 

Held, that the plaintiff was entitled to obtain 
profits in resneot of the sharo whioh stood recorded 
in her name at the date of the institution of the 
suit and during the years lor whioh profits were 
olaimed. 39 I.C. 509, Dist, 18 A.L.J, 1008, Foil. 
[P. 136, C. 1.] 

Shiva Prasad Sinha—tor Appellant. 

S. A. Haider —For Respondent. 

Banerji, J.:—The suit whioh has given 
rise to this appeal was brought by the 
plaintiff-appellant in the Revenue Court for 
her reoorded share of profits for the years 
1320, 1321 and 1322 Fasli. Property 
comprising 7 biswas and odd belonged to 
ona Rahim-un-nissa Bibi. She had three 
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Bona, two of whom predeceased her. The 
plaintiff is the daughter of one of the 
predeoeaaed sons. The defendant is the 
son of a third sen who survived her. In 
the revenue papers the name of the 
plaintiff was entered in reapeot of a 3 
biswas and odd share, i.e. one-half of the 7 
biawas and odd which belonged to Rabim- 
nn-niasa. The plaintiff applied for partition 
of her reoorded share in the Revenue Court. 
Her application was resisted by the defen¬ 
dant who alleged that she owned no share 
in the property, her father having prede- 
oeased Rahim-un-nissa. She was referred by 
the Revenue Court to the Civil Court 
under the provisions of aeotion 111 of the 
Land Revenue Aot. Thereupon he brought 
a suit in the Civil Court for a deolarction 
that the present plaintiff had no interest 
in the property in question. This suit was 
tried by the Civil Court and it was finally 
decided that what Rahim-un-nissa had 
done was thiB. She made a waqf of one 
half of the property and appointed the 
plaintiff and the defendant trustees of this 
waqf ; as regards the other half the plaint¬ 
iff was to get one-third, the defendant 
one-third and the sons of the seoond pre- 
deoeaeed son were to get a third share; 
but the names of the plaintiff and the 
defendant only wore to be reoorded in the 
revenue papers in regard to this porbion of 
the property, namely one half of the 7 
biBwas and odd. The plaintiff’s name thus 
was reoorded in regard bo 3 biswas and 
odd, that is to say one-half of the 3 biswas 
and odd whioh beoame waqf property and 
one-balf of the remaining 3 biswas and odd, 
total 3 biswas and odd, It was in respeot 
of this 3 biBwas and odd that the plaintiff 
olaimed profits. 

Daring the years in question her name 
was reoorded in regard to the 3 biswas and 
odd, and at the time when she instituted 
her suit her name was similarly reoorded. 
The plaint dearly shows that she olaimed 
profits for the whole of the 3 biswas and 
odd, and this as we have said above includes 
the waqf property as well as the remainder 
of the property, in regard bo both of 
wbioh her name was reoorded in respeot 
of one-half. The Court of firab instance 
granted a decree to her for a sixth 
share. This was alearly erroneous, beoause 
in the oivil Buib, to whioh we have referred, 
what the Opart held was thab in. her 
own right slifv was, entitled to one- sixth 
ot the 7 biswaftand odd, that is to say, to 


one-third of 3 biswas and odd. Bub it 
oame to no decision and it passed no decree 
in respeot of bhe 3* biswas and odd whioh 
was waqf property, bub it stated in its 
judgment thab she was to have a half 
share in the waqf as one of the two 
trustees of the waqf. The lower appellate 
Court was of opinion thab as the name of 
the plaintiff was during the years in ques¬ 
tion and at the time of the institution of 
the suit reoorded in reapeot of 3 biswas and 
odd, she was entitled to a decree for the 
whole of her olaim, and for this view it 
relied upon thedeoision of the Full Bench 
of bhe whole Court in the oase of Durga 
Prasad v. Hazari Singh (1). A seoond 
appeal was preferred to this Court and the 
learned Judge of this Oourb who heard the 
appeal reversed the decree of the lower 
appellate Court and restored that of the 
Court of first instance. The learned Judge 
relied on the faot that since the institution 
of the suit bhe Revenue Court had caused 
the entry of the name of the plaintiff to be 
amended and had entered her name in 
regard to one-sixth of 3 biswas odd. 

It is manifest, having regard to the 
deoision of the Oivil Court, to whioh we 
have roferred above, thab this entry was 
olearly wrong. What the Civil Court held 
was that the plaintiff was entitled in her 
own right to one-sixth of bhe whole of the 
7 biswas and odd, and nob to one-sixth ot 
3 biswas and odd, whioh was one-half of 
the 7 biswas and odd. The Revenue Court 
in entering her name in regard to one-sixth 
of 3 biswas and odd was thus olearly in 
error. Bub we have nob bo deal with thab 
question in the present oase inaBmuoh as 
at the time when the suit was instituted 
and during the years for whioh profits 
were olaimed the name of the plaintiff 
stood reoorded in regard 1 to 3 biswas and 
odd, Her name was rightly reoorded 
in regard to the whole of that Bhare 
'beoause she was trustee of one half and 
she was to remain reoorded aooording to 
the will of Rahim-un-nissa in respeot of 
the remaining half of Rahim-un-niasa’s 
share. The faot that the Revenue Oourb 
had during bhe pendeuoy of the suit made 
alterations in the papers oould not affeob 
the question which the Court had to deoide 
in the suit broughb by the plaintiff. This 
was the view of the learned Judges of this 


(1) (19111 88 All. 799-11 I. 0. 116-8 A.L.J. 
1086. , 
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Court who decided the case of Lachman 
Prasad v. Shitabo Kunwar (2;. Reliance 
was placed on behalf of the respondents 
on the case of Hargu Lai v. Med 
Singh (3). That oaaa is distinguishable 
from the present. In that oase, before 
the institution of the suit for profits the 
Civil Court had already deoidad the 
question of the title of the parties and bad 
held that the plaintiff had no title. There¬ 
fore in aooordance with the ruling of the 
Full Benoh in Bhawani Singh v. Dilawar 
Khan (4i the provisions of seotion 201 of 
the Agra Tenanoy Act did not apply to the 
oase. In the present suit the decision of 
the Civil Court did not relate to the whole 
of the rights of th6 parties. It only 
decided the question relating to her 
personal share in the property under tne 
will of Rahim-un-nissa Bibi whioh she had 
made orally before her death and whioh was 
in aooordance with the written will deposit¬ 
ed by her with the Registrar. The question 
of title, had not been completely deoided 
before the institution of the present suit, 
and therefore in the present suit the plaint¬ 
iff was entitled to obtain profits in respect 
of the share whioh stood reoorded in her 
name at the date of the institution of the 
suit and during the years for whioh profits 
were olaimed. In this view the deoision of 
the lower appellate Court was oorreot and 
it must be restored. 

Mears, C.J.:— On the main question I 
entirely agree, and also on the subsidiary 
question that the order of the Revenue 
Court of the 11th of January, 1917 was 
inoorreot. This can be proved to demon¬ 
stration by taking figures; approximately, 
the net income derived from the 7 biswas 
odd whioh formed the property of Mus- 
ammat Rahim-un-nissa, oomes to Rs. 960; 
on a proper division of that Rs. 960 the waqf 
would get Rs. 480, the plaintiff would get 
Rs. 160, the defendant would get Rs. 160, 
and Abid Husain and Hamid Hasan, the 
two sons of Fida Husain, would get Rs. 80 
eaoh. The addition of all those sums 
exhausts the Rs. 960. So therefore it will 
be seen that the share of the plaintiff in 
this matter was 7 biswas odd over 6 
and not 3 biswas odd over 6, and that 
the result of the deoision of the Revenue 
Court is that they have out down the lady’s 
share by one-half in oomplete violation of 

(1) (19201 18 A.L.7. 1008-59 1.0, 639. 

(9) (1916) 99 I.O. 609. 

(3) (1909) 31 All, 263-1 1.C. 886-6 A.L.J. 146. 
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the terms of the oral will and the deoision 
of the Civil Court. 

This series of litigation between the 
parties is lamentable and we trust that 
they will agree jointly to present a petition 
to the Revenue Court so that they may 
get fair and just entries made in respeot of 
this property so as to prevent future 
litigation. If the defendant desires to 
oarry out the terms of the oral will, 
nothing is simpler than that he and the 
plaintiff should meet at proper intervals 
and that he should then give an aooount 
of the oolleotions, One-half of those 
collections should be set aside for the 
trust, ono-third of the remainder appro¬ 
priated to himself, one-third of the remain¬ 
der handed to Mubarak Fatima and the 
final one-third made over to the two sons 
of Fida Husain. Between themselvesthey 
should agree as to the way in whioh the 
one-third allocated to the trust should be 
dealt with. 

By the Court:—We allow the appeal, 
set aside the deoree of this Court and 
restore that of the lower appellate Court 
with costs of both the hearings in this 
Court. N 

Appeal decreed. 
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Tudball, j. 

Harak Narain and others —Aooueed* 
Applicants 

v. 

Emperor —Opposite Party. 

Criminal Revision No. 690 of 1920, 
deoided on 4th February, 1921, from an 
order of the Jt. Mag., Allahabad, 

* Orim. Pro. Code, 8s, 36 and 397—Sami 
offence but separate acts—Separate trials on sum# 
dag bg same Magistrate—Separate terms of 
impritonmenl— Order that the terms ran from date 
of conviction—Effeot being to make sentence i run 
eoncurrentlg, order is againsf 8. 397 and S, 36 
does not apply. 

In respeot ol three separate aote of oflonoe there 
were three separate trials of the Bame accused, and 
three separate sentences ol imprisonment, passed by 
the same Magistrate and on the same date ; the 
Magistrate ordered in eaoh oase that the sentence 
was to ran from the date of oonviotion. As a 
resalt the sentences were to ran oonoarrently, 

Held, that inaBmaoh as there had been three 
separate trials under 8. 397, the BentenoeB oould 
only ran oonieoutively and that B. 86 did not give 
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the Court power to aireot them to mu concurrently 
inLmuoh as 8. 96 relates to Eentenoes .n cases 
o° oonviotiooe ot several oflences at one trial. 
;(p, 197, Ob. 1 and 2.J 

C. Dillon and Zahur Ahmad— for Appli¬ 


cants. 

Satya Chandra Mukerji—lor Opposite 
Party. 


Tudball, J.OrimiDal Revisions Nos. 
fi90, 691 and 692 are oonneoted with eaoh 
other and also with Criminal Revisions 
Nos. 757. 758 and 759. Three persons 
Harakh Narain, Baij Nath and Raghunath 
were proseouted for three separate acts of 
oriminal trespass. They were tried at 
three separate trials and convicted by the 
Magistrate at eaoh trial. For eaoh separate 
offence they were sentenced to four days' 
rigorous imprisonment eaob on the same 
date. The trying Magistrate subsequently 
-added to bis three judgments on the same 
date the following order “ The sentences 
to run from to-day.” Evidently it was 
■his desire that the three sentences should 
run concurrently. An appeal was preferred 
and the appellate Court has dismissed all 
the appeals. At the hearing of the appeals 
it was pointed out to the appellate Court 
that the order of the Magistrate added by 
him after delivery of.his judgment in eaoh 
oase was dearly beyond his power, inas¬ 
much as there had been three separate 
trials and under the law set out in sec¬ 
tion 397 of the Criminal Procedure Code 
the sentences could only run ooneeoutively, 
and that seotion 35 did not give the Court 
power to direot them to run concurrently 
inasmuch as seotion 35 relates to sentences 
in oases of oonviotions of several offenoes at 
one trial. 

The appellate Court, however, thought 
that the first Court’s order was oorreot and 
maintained it. Both parties have oome to 
this Court in revision. I take first the 
three revisions filed on behalf of the aooused 
persons. So far aS the aot of oriminal 
trespass is concerned it iB urged that the 
applicants acted in good faith and cannot 
he said to have been guilty of any of 
the intentions set forth in seotion 441. 
In view of the faots which are set 
forth in the judgments of the Courts 
below I do not think that there oan 
be any doubt whatsoever that the 
offence of oriminal trespass was coutmit- 
ted in eaoh' oase. It is next urged that 
« sentence of imprisonment is unnecessary 


and that a sentenoe of fine would meet the 
justice of the oase as it is clear that the 
parties to these oases are merely tools m 
the hands of the Raja of Baraon and his 
oousin, who are at loggerheads in respeot 
to the estate. I think that this is the 
oorreot and proper view to take. I maintain 
the oonviotion in eaoh oase but I reduoe 
the sentenoe of 4 days' imprisonment to one 
of a fine of Rs. 10 in eaoh oase and for 
eaoh acoused. In default of payment ol 
fine there will be two days’ rigorous impri¬ 
sonment eaoh. 

The order that I pass in these three 
revisions therefore makes it unnecessary 
to pass any further order on the other 
three revisions, Nos. 757, 758 and 759, 
but I must point out to the lower appellate 
Court that its opinion on the point raised 
in those revisions was inoorreot. There 
being three separate trials there wore three 
separate sentences, whioh have to be 
served under seobion 397 one after the 
other. If the three oases had been tried 
together at one trial and the three charges 
investigated at one and the same trial 
instead of three separate trials, the Magis¬ 
trate would have had power to direot the 
sentenoes to run concurrently, bub the 
faots being otherwise his order is illegal. 

Order modified. 

A.I.R. 1091 Allahabad 127. 

RYVE9, J. 

Ajodhia Prasad —Applicant 

v. 

Ram Narain and another —Opposite- 
Parties. 

Civil Revision No. 47 of 1920, deoided 
on 7th Deoember, 1920, from an order of 
the Munsif, Allahabad. 

Civ. Pro, Code, 0, 41, R. 36—Court to which 
issues are remanded can take further evidence swn 
after once toririnp decision on issues, if opportunity 
has not bean given to any party to produce 
evidence. 

The Court to whioh issues are remanded undo, 
0.11, R. 35, is bound to give an opportunity to 
both the parties to produoe their evidence and 
where auoh opportunity is not given and the Court 
arrives at the findings on the evidence ot one party 
alone, the Court does not beoome /unotu, officio 
but is at liberty to take farther evideuoe on the 
true (acts coming to its knowledge, [P, 138, 0. l.J 

Panna Lai — for Petitioner. 

Peary Lai Bantrji —for Opposite Par* 
ties. •*"’ 
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Ryves, J.: This application in civil 
revision arises out of the following oiroum- 
staooea. Ajodbia Prasad brought a suit 
against Choubey Ram Narain and others 
in the Court of the Munsif of Allahabad. 
The learned Munsif deoreed the suit. 
Choubey Ram .Narain and the other 
defendants appealed to the learned District 
Judge who came to the conclusion that be 
could not deoide the appeal without a 
definite finding being arrived at by the 
learned Munsif on three particular issues. 
He framed these issues and sent them 
down to the learned Munsif with the 
following directions :—'* I remit the fol¬ 
lowing issues to the lower Court and 
direot it to deoide them after taking suoh 
further evidenoe as may be produced 
by the parties, either documentary or oral.” 
The learned Munsif on reoeipt of this 
order fixed the 10th of Maroh, 1920, for 
the parties to produce their evidenoe on 
the remanded issues. On that date the 
plaiutiff appeared but the defendants were 
absent. The Court reoorded toe evidenoe 
produced on behalf of the plaintiff and 
wrote ita deoision on the issues on that 
evidence on the same date. On the 11th of 
Maroh one of the defendants appeared 
and presented an application to the Court, 
in whioh he stated that the date fixed for 
the taking of evidenoe had not been oom- 
munioated to him and that he was un¬ 
aware of it until told by his pleader that 
the case had been deoided ex parte the 
day before. 

The learned Munsif, on this, issued 
notioeto the plaintiff and, after bearing 
him and the defendants, was satisfied that 
as a matter of faot the date fixed for the 
taking of the evidenoe had not been oom- 
munioated to the defendants and that they 
were ignorant of it and that it was for this 
reason that they had not produoed their 
evidenoe. He accordingly passed an order 
restoring the hearing and fixed a new date 
for the parties to produoe their evidenoe. 
He advised the appellate Court of what he 
had done. It is this order of the learned 
Munsif restoring the oase and giving an 
opportunity to the defendants to produoe 
their evidenoe that is impugned in this 
revision. It is said that onoe be bad 
given a deoision on the remanded issues 
he was functus officio and that there is 
no provision in the Code whioh would en¬ 
able him to take [further evidenoe in the 
matter. I am unable to agree. The learned 
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Distriot Judge when he remanded the 
issues to the Court below desired a 
decision on those issues after the evidenoe 
of both parties had been recorded. It was 
the duty of the learned Muneif to give an 
opportunity to both parties to produoe 
their evidence. The learned Munsif was 
satisfied that the defendants had not been 
given an opportunity to produce their 
evidenoe because the date fixed for the 
production of such evidenoe had not been 
communicated to them. He therefore had 
failed to carry out the directions of the 
appellate oourb. The order of the appellate 
court is one under Order 41, Rule 25. 
That rule direots that when the issues 
have been referred to the court whose 
deoree is under appeal suoh oourt shall 
proceed to try suoh issues and shall return 
the evidenoe to the appellate Oourt to¬ 
gether with its finding thereon and the 
reasons therefor. The lower appellate 
Court, it seems to me, oould not have 
oomplied with the provision of this Rule 
without taking the evidenoe for the defen¬ 
dants. For these reasons I see no reason 
to interfere in revision. I rejeot the appli¬ 
cation with oosts. 

Applications rejected,'' 


A.I.R. 1921 Allahabad 128. 

Piggott and Walsh, jj. 

Param Hansman Tewari and another— 
Defendants-Appellants 

v. 

Dasrathman Tewari and another —Plain- 
tiffs-Respondents. 

Seoond Appeal No. 1271 of 1918, deoi¬ 
ded on 27th January 1921, from a deoree 
of the Addl. Sub-J., Gorakhpur. 

Agra Tenancy Act (1901), Si. 4 and 58 —Suit 
tor ejectment from uncultivated land used for 
grating purposes is triable by Revenue Oourt. 

A euit for ejeotment (rom an nnonltivated plot 
of land held on rent by the defendants for graeing 
purposes is oogoiaable by a Revenue Oourt as a 
suit for the ejeotment of a non-oooupanoy tenant 
under 8. 68. The Court ought not to import into 
8. 68 any referenoe to a " bolding ” from the 
previous seotion (8. 61). 18 A.L J. 864, Dissented, 
49 All. 86, Foil. [P. ISO, 0. 1.] 

Uma Shankar Bajpai —for Appellants. 

Sital Prasad Ohosh—tor Respondents. 
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Piggott, J.:—This suit was brought in 
the Court of the Mnneif of Daoria. The 
plaintiffs claimed between them to be the 
holders of the proprietary rights in respeot 
of a particular plot of land, 16 biswas in 
area. They said that this land had never 
been brought under cultivation, but grew 
from year to year a orop of tall grass kaown 
looally as khar. They alleged that the 
defendants had the use of this plob of land 
for many years by grazing their cattle over 
it and cutting the tall grass if they saw fib 
to do. Tney claimed that the defendants' 
enjoyment of this land gave them no status 
higher than that of a lioensee, although 
they admitted that rent was annually paid 
by the defendants. Bringing the suit there¬ 
fore in the Civil Court, they olaimed a 
deoree for possession and arrears of rent 
for three years at the rate of Rs. 5 a year. 
The defendants pleaded that the suit as 
brought was not oognizable by bha Civil 
Court, but should have been brought as a 
suit for the ejeotmenfi of a non-oooupanoy 
tenant in the Court of an Assistant Collec¬ 
tor. They raised other pleadings uponwhioh 
issues were framed regarding the length 
and nature of the defendants’ possession, 
the amount of the rent and the necessity 
or otherwise for the issue of notion by 
the plaintiffs to the defendants prior to the 
institution of a suit for ejectment. The 
Court of first instanoe found in favour of 
the plaintiffs on every point, exoept as 
regards the amount of the rent, and passed 
a deorea in bheir favour for possession over 
the land by ejeotment of the defendants 
and for three years* rent at the rate of Re 1 
a year. In appeal the Additional Subordi¬ 
nate Judge has held that the olaim for 
arrears of rent was nob maintainable in the 
Civil Court, but that the olaim for 
possession by ejeotment of the defendants 
was so maintainable and had been rightly 

2SS 1 * H ° a “. ended tha deoree of the 
first Court accordingly. The appeal before 

.ue is against the deoision of the lower 

appeUate Court. Various points have bZ 

taken and argued withmuoh keenness It 

halT? ,!! tb ?‘ ( th0 ltni io iB in 'Ml 

held by the defendants for agricultural 
purposes within the meaning of section 4 
fig* 1 * ^00*1 Tenancy Act No. II 

Zb « the de(ondanSa have been paying 

l£ii°V 000Unfc 0/ of pasturage 

within the meaning of the definition ofthe 

word renf iin clause (8, of the same 

M21 Alii & 18 


seotion, and are therefore "tenants " within 
the meaning of olanee f 5). From this it is 
farther argued that, if the defendants be 
held to be tenants upon this basis, they 
oan only be non-oooupanoy tenants, and 
are therefore liable to ejeotment, if at all, 
by means of a suit brought under sec¬ 
tion 63 of the aforesaid Tenanoy Act read 
with seotion 58 of the same. If the suit is 
one whioh should have been brought in 
the Court of an Assistant Collector the 
oognizance of the Civil Court is barred by 
seotion 167 of the Tenancy Aot. A further 
point has been taken that the position of 
the defendants is in any oase not that of 
mere licensees, that they have a prescrip¬ 
tive right to the enjoyment of this land 
whioh oannot be revoked at the will and 
pleasure of the plaintiffs and that, if the 
suit is treated as one oognizable by the 
Civil Coart, then it is a snit against lessees, 
so that notioe was necessary under the 
appropriate provisions of the Transfer of 
Property Aot No.'4 of 1882. This oase baa 
been referred to a Benoh of two Judges 
beoause of a conflict of authority in this 
Court on the question of the definition of 
agricultural land and as to the effect of 
seotions 58 and 63 of the Local Tenanoy 
Aob. The authority of Mr. Justice Chamier 
in Abdul Qiyumv.FidaHuaainil) is quoted 
for the proposition that a suit against a 
tenant of grazing land or in respeot of 
ejeotment from land solely need for the 
purposes of pasturage is not entertainable 
by the Revenue Oonrt. This deoision is bas¬ 
ed on an older deoision by the same learned 
Judge which was nob aalled in question 
before him in Abdul Qayum v. Fida 
Husatn 11), and that again purports to follow 
a reported oase of the Board of Revenue. 
Mr.^ Justice Chamier obviously read 
section 58 of the Tenanoy Aob as if the 
wordB from his holding" were to be under¬ 
stood after the word " ejeotment" from the 
previous section. He Bays, in the ease in 
Which he first dealt with this question, that 
both seotions 57 and 58 obviously refer to 
ejectment from a holding. There is olear 
authority of this Court to the oontrary in 
the deoision of a Benoh of two Judges 
in Batnnhar Sinoh v. Madho Lai (2). 
Aooordmg to the praotioe of this Court 
bha decision of a Benoh of two Judges 
should be follow ed rather than that of a 

JJSjS! \\ 864-30 1.0. 6B1. 

™ M 86 “ M L0 * 191 -W AM, 
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single Judge, if there appears to be oonfliob 
between them. We agree moreover with 
the reasoning of Mr. Jastioe Ryves in 
Bameshar Singh v. Madho Lal (2). Ooe 
thing seems to be put quite beyond question 
by the wording of tbe definitions of the 
words “ land " and '' tenant ” in Beotion 4 of 
the Looal Tenanoy Act No. II of 1901, and 
this is tbab a man may be a “tenant" 
subject to tbe provisions of that Act, with¬ 
out being tbe tenant of a “holding." 
It seems dear therefore that we ought 
not to import into seotion 58 of tbe 
Tenanoy Aot any reference to a " bold¬ 
ing” from tbe previous seotion. Oo tbe 
general principles governing tbe interpre¬ 
tation of Statutes tbe more oorreot view 
would seem to be that the omission of all 
reference to a “ bolding ” in seotion 58 was 
intentional, and was due to tbe faot that 
the framers of the Aotreoognized tbe point 
to whioh we have already oalled attention, 
namely, tbab a non-oooupancy tenant need 
nob neoeesarily be the tenanb of a bolding. 
The decision of tbe Board of Revenue whioh 
weighed with Mr. Jusbioe Cbamier pro¬ 
ceeded upon a very peouliar and unusual 
state of faots and we very muoh doubt 
whether it oould be applied to a oase like 
the present, where tbe defendants are in 
the enjoyment for grazing purposes of a 
specified and limited plot of land. It is 
clear moreover from tbe recital of tbe faots 
in tbe judgment of Mr. Justioe Ryves 
in the oase of Bameshar Singh v. Madho 
Lal (2), tbab the Board of Revenue is quite 
prepared to entertain a suit in ejeotment 
against a tenant wboissuoh only by reason 
of his enjoying a right of pasturage in 
respeob of a particular area. We do not 
say that the question is altogether free 
from difficulty, but both the weight of 
authority in tbis Court and our own opinion 
as to tbe oorreot interpretation of seo¬ 
tion 58 and of the definitions in seotion 4 of 
Looal Aot No. II of 1901 are dearly in 
favour of tbe appellants. Oo this ground 
alone we think the order of tbe lower 
appellate Court jbouldbe setaside. It seems 
in any case a wholly anomalous and un¬ 
desirable result that the plaintiffs should 
be referred to one tribunal for the deci¬ 
sion of a olaim to rent in respeot of this 
land and to a different tribunal in 
respeot of tbeir olaim to possession over 
this land. We therefore allow this appeal 
and set aside tbe decisions of both the 
Courts below and, giving effeot to the objeo- 
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tion of tbe defendants on the question of 
jurisdiction, substitute for the decree of 
tbe first Court an order returning tbe 
plaint for presentation to a Court having 
jurisdiction, namely, tbe Courb of an 
Assistant Collector. The appellants are 
entitled to their oosts of tbis litigation. 

Appeal decreed 


* AIR. 1921 Allahabad 180. 

Todball, j. 

Maiku Lal —Plaintiff-Applicant 

v. 

Mulayem Singh and others —Defendants. 

Civil Revision No 88 of 1920, deoided 
on 11th February, 1921, from an order of 
tbe Diet. J., Farrukbabad. 

•04»iJ Pro. Code, 8. 169— Aoprllat* Court after 
passing dioree ean amend lower Court's dtcrtI. 

Oa a deoree being passed by tbe appellate Couch 
it ie that Court that should amend any errors 
there may be io the decree passed by the original 
Court. II All. 967 (P B.) Eel. to, [P.130,0.9; 
P. 131,0. 1 ] 

Uma Shankar Bajpai —for Applicant. 

Tudball, J.:—A deoree was passed in a 
mortgage suit). An appeal was preferred 
and tbe appellate Court upheld tbe deores 
and dismissed tbe appeal. There are 
apparently some errors on tbe faoe of tbe 
deoree as drawn up in tbe Court of first 
instanoe. That Court, on application made 
to it, held that it bad no power to amend 
the deoree inasmuoh as that power now 
vested in the appellate Court. Oo applica¬ 
tion to tbe appellate Court tbe Judge held 
that bis deoree, that is the deoree of the 
appellate Court, oontaiaed no errors and 
that he bad no power whatsoever to 
amend tbe deoree as drawn up in tbe 
Courb of first instanoe. 

Tbe learned Judge referred to the same 
ruliog as the Court of 6r»t iostanoe, namely, 
that of Muhammad Sulaiman Khan v. 
Muhammad Yar Khan (l) whioh is also 
reported in the Weekly Notes for 1889, at 
page 55. The lower Court's order is 
obviously inoorrect. Tbe learned Judgehas 
overlooked tbe fact tbab bis deoree now 
inoludes the deoree of tba 0 >urt of first 
instanoe. The two decrees have merged 
into one deoree and for tbe pu rposes of 

(1) (1889) 11 All, 967 (F.B.), 
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execution mast be read together as con¬ 
stituting one and the same deoree. The 
Judge has power to amend, and he mast 
therefore go into the application, examine 
thedeorees of both the Course and if there 
are any errorB he must amend them. I 
set aside the order of the oourb below and 
remand the case to that Oourb with orders 
to re-admit the application and to consider 
and deoide it in viow of the remarks made 
above. 

Order set aside. 


A.I.R. 1021 Allahabad 131. 
Walsh and Wallach, jj. 

Tansulch Hai and another — Deoree- 
iholders-Appellants 

v. 

Sri Gopal —Judgment-debtor-Respond¬ 
ent. 


riExeoation First Appeal No. 312 of 1920, 
deoided on 20ib May, 1921, from a deoree 
of the Sub-J., Agra. 


nciv. Pro. Code, 0. 94, r. li—Mortgage une i 
'foreeable — R, li don not apply, 

mortgage referred to in 0. 34, r. 14, moi 
•oe a subsisting mortgage and not one whioh b 
-fweoaof the fl jw of time or any other oironn 
“"Wd tote enforoeabla bylaw. 4 

IP.' 133, o'!' i!j 89 A,1 ‘ 36 * nd 13 A,, ‘ 666 Wovei 


Baleshwari Prasad—for Appellants. 

Narain Prasad Asthana—tor Baapon- 
dent. 


_ • 

Walsh, J.:— This is an Execution F 
Appeal raising a question which is by 
means infrequenb and wbiob is oonsbat 
accompanied with difficulties of solnti 
The learned Judge, from whose order 
appeal is brought, rightly says that it 

doubts himself. Toe only oribioiem wh 

a*** PM8 UPOn his i ad 8“0Q» is that 
to r P °° 9 . 0mawhat aotiQueted repo. 

8 ^ ma rao90 ‘> decisions 

fi r \ 0Mrt ' Tha < J ue86i0 “ 

whether a mortgagee who has obtaine, 
aim pie money-deoree, has obtained sc 
nnd m 8ati8faofci on of aolaim aria 

, Order K wi ‘ hio meanioj 

CSn 84, Iale U of Qode of 0; 

iho mo k 000 j 8b0depriva himjfrom bring 
the mortgaged property to tale in axe 

'toon of his deoree. The lower Court haadc 


ded the question againsb the mortgagee, who 
appeals. It seems superfluous in these days 
to point out onoe more that this provision in 
the first aohednle to the Code supplements 
old seotion 99 of the Transfer of Property 
Aot in a modified form, more favourable, if 
that be an appropriate expression, to the 
mortgagee, and tbe principle aimed at, and 
the misobief songhb to be avoided, by this 
enactment is that inasmaob as equity has 
always leaned againsb any attempt to 
clog or destroy the equity of redemption, 
a mortgagee who has substituted mortgagee 
rights may nob give the go-by to the 
mortgage and the rights given by the 
mortgage against the security, and obtain 
a simple money-decree and then endeavour 
bo sell under tbe deoree the property 
originally mortgaged, and by becoming 
purchaser aoqaire tbe proprietorship un¬ 
encumbered by tbe equity of redemption. 
Reoenb oases in this Court have clearly 
established tba principles on whioh this 
provision should be applied. On one side 
of tbe line there is the deoision in the case 
of Kadma Pasin v. Muhammad Alt (1). 
deoided by my brother Piggott and myself. 
There the deoree had been obtained upon 
an agieement whioh had been entered into 
Dob in substitution of or modification of 
but to supplement the mortgage-de 9 d. I 
oannot do better than quote, as I quoted 
in my judgment in that oase, the statement 
of the Subordinate Judge. He says 
lb seems to me to be drawing an unjusti¬ 
fiably Bubtle distinction to say that the 
claim arose, not under tha mortgage, but 
under the separate agreement, when that 
agreement was made as a direot conse¬ 
quence of the mortgage, and as a means of 
giving effeob to the conditions of the 
mortgage. On the other aide of the line 

'r 0 !, daoi9ioD9 > one. ^e case of 
£,alv. Saadat-un-nissa Btbi (2>. to 

1 * ,80waB a party, where it was held 

S ab ‘ ba bar o, ; 0atad by rule 14 of Order 
34 did not apply where the mortgage had 

aod°bba ^ «P*ratioo of time ; 

and the other, the oase of Surai Narain 

h' n ?u V ‘m J i 9bali Skukul (3>, where my 

to* aad Sa,aim8n ^rexamto 

h»r Si? 6h f faolB of 6ha oa8a bold that the 
bar did not apply because th e mortgagee 

UlCaWMl All. 399-60 I.O. 134-1? A.L.J • 

SI 
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seeing bhe foroe of the mortgagor’s contention 
that the mortgage was not enforceable bad 
to abandon his olaim under the mortgage. 
The vital words of rule 14 are these:— 
" Id satisfaction of a olaim arising under 
the mortgage." It olearly contemplates an 
existing surviving mortgage. It clearly 
does not contemplate a olaim when the 
mortgage has ceased to exist. It would 
require words suoh as "arising out of," or 
“ in relation to," in order to give such an 
effect to the provision. The duty of tbe 
Court therefore in all these oases and in this 
case,—the task is by no means a simple 
one,—is to examine all the oiroumstances 
and particularly the oonduot of the parlies 
where there has been previous litigation 
over the mortgage. Shortly stated, the oir¬ 
oumstances of this oase are that tbe mortgage 
was granted for sir land and also oertain 
semindari. Id breaob of the provisions of bhe 
Agra TenaDoy Aob the mortgagee carried 
out the usufruct, so far as the sir land is 
concerned, by leaving the proprietor or 
mortgagor in possession under a rent agree¬ 
ment in whioh the reub had not been fixed 
as required by the Agra Tenancy Act. 
Presumably tbe rent, if fixed, would have 
been insufficient bo compensate tbe mort¬ 
gagee, acd the arrangement appears to have 
been in the nature of a oollusive one, so 
familiar in these Courts, to defeat the pro¬ 
visions of tbe statute. Controversy having 
arisen in tbe Revenue Court the kabuliat 
was deolared to be invalid. In addition to 
this the mortgagor failed to band over 
possession of all the property. The result 
was to leave tbe mortgagee in considerable 
difficulty. He might have oontenbed him 
self with suing for a simple money-deoree 
upon the oovenant in the mortgage. He 
did nob do that but be sued iD tbe Civil 
Courts for compensation, alleging the 
original loan, the unpaid rent, the failure 
to give possession, and, stated shortly in 
commercial language, tbe general loss of 
his seourity. Tbe plaint was very badly 
framed and if the gentleman responsible 
for it had wanted to make tbe position of 
the mortgagee as difficult as possible, be 
could not have done it better. Tbe defend¬ 
ant, who is now respondent, attacked the 
validity ol the mortgage in bis written 
statement. There were other defendants, 
minor members of the mortgagor's family, 
who even disputed the validity od the 
ground of want of legal necessity, bub in 
the result the parties went to arbitration 


and tbe matter ended in an award whiob 
was eventually filed as a deoree. Both, 
parties in the appeal before us have relied 
upon the award and the proceedings in, 
arbitration in support of their oase. With¬ 
out going into detail I have oome to the 
conclusion that the parties, before the 
arbitrator, treated the mortgage as no 
longer in existence or as no longer 
effective as a valid seourity, and that 
the award was made upon that basis. 
The arbitrator took into aocount tbe profits' 
enjoyed by the mortgagee in the past, the 
rents or rent payable by the mortgagor 
and debited tbe deoree-holder with the- 
possession to the extenb to which he had 
enjoyed it as against the mortgagor, dealing 
bowev.er, in my view, with that possession 
only as a sort of item on tbe other side of 
the aooount. In passing I might say that 
it must be taken as tbe result of our deci¬ 
sion that the appellant is not in possession 
either as mortgagee or under any legal 
title ; that be aan be ejected, and that be is 
completely estopped from setting up any 
olaim to possession. Mr. Narain Prasadi 
Asthaoa urged upon us with great foroe 
that there had been no legal deoisioD, as 
there (fad been in tbe authorities I have 
referred to, denouncing or destroying the- 
validity of the mortgage as suoh and that- 
the appellant still bad mortgagee rights open 
to him to exeroise, if he saw fit. It is on 
this part of tbe oase, in my opinion, that 
the respondent’s oase breaks down. It 
seems to me that the deoree enforcing the 
award in this oase has put it out of the 
power of the mortgagee for all time to assert 
the existence of the mortgage or the 
survival of aDy mortgagee rights. The legal 
obaraoter of his olaim to wbioh tbe arbi¬ 
trator has given effeot, oaDOOt be better 
stated than was stated by Mr. Justice 
Straight in bis judgment iD the oase of 
Mahesh Singh v. Ghauharaja Singh (4). He 
says:—" It was true that the relief prayed 
for in the plaint was not precisely asked in 
this form but in treating the suit as one 
for damages, it oould be determined upon a 
cause of aotion disclosed on the face of the 
pleadings and in aooordanoe with the 
evidenoe given in the oase. In estimating 
the measure of damages to be deoreed, the 
principal sum with interest at the rate 
specified in the oontraot might fairly be 
taken as a reasonable guide." The oase 

(4) (1863) 4 All. 346-1883 A.W.N. 31. 
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• chiefly relied upon by the 3ai R e in the 
Court below. Narstngh Das v. Mt. Mun- 
na (5) was decided before the change m the 
law made by the Order wbioh we are now 
interpreting. I have therefore oome to the 
conclusion on the special circumstances of 
this oase, and not without some hesitation 
that the appeal suooeeda and that the 
mortgagee is entitled to exeoute his deoree 
against the property in question. 

Wallach.J.:—Order 34, rule 14 does not 
apply unless the deoree obtained by the 
mortgagee is for the payment of money in 
satisfaction of the claim arising under the 
mortgage. It must be a subsisting mort- 
gamaod net one which by reason of the 
flovApf time or any other like oircum- 
stanVb has oeased to be enforceable by 
law * the oase before us it appears that 
the judgment-debtor who is respondent, 
pleaded in the suit whioh was referred to 
arbitration, that the conditions of the mort¬ 
gage were unenforceable in law and were 
totally void. Although the arbitrator has 
not said so in so many words, in my 
opinion, ha acoepted that view and gave a 
money-deoree. That beiDg so, the mort¬ 
gage not being subsisting and having 
been found to be unenforceable in law, 
the case is olearly one whiob does not fall 
•under Order 34. rnle 14. The ruling in, 
the oase of Suraj Nirain Singh v Jagbali i 
Shukul, f3> aDolies and in my opinion, 
•therefore this appeal should be allowed. 

By the Court:—The order of the 
'Court is that the appeal is allowed. The 
-mabber should be remitted to the Lower 
Qonrb aaoording to law in aooordaooe wibh 
■this jadgment, and tbe appellant must 
; have his oosts. 

Appeal allowed. 

(6) (1909) 6 A.L.3. 781-8 I.O. 637. 


A.I.R. 1981 Allahabad 183, 

Tddball and Rafiqub, jj. 

Ishri Prasad —Defendant-Appellant 

v. 

Muhammad Sami andothers— Plaintiffs- 
Bespondeots. 

i Seooad Appeal No. 355 of 1918, deoided 
pn 6th December, 1920, from a deoree 
of the Diet. J., Azamgarh, 

Limitation 4ot A*t. UB—tiortgagae eoo«*a*f- 
'inq to pay prior mortgagea-No tima limit ftxad— 
Mortgagor'a mil for bnaoh of coomanl— Oauia of 
notion ari«j c«J# on mortgagor bring damnifhd, 


Where part of the ooneideratlon of a mortgage 
is left with tbe mortgagee to be paid to a prior 
mortgagee but there ie no period fixed lor toe 
payment though the mortgagee is made responsi¬ 
ble foe any interest that may aocme due, oauae of 
action for the mortgagors to sue the mortgagee 
fora breaoh of the oovenant does not anee nntil 
they are damnified, e.g., by tbe property being 
Bold in exeoution of a deoree obtained by tbe 
prior mortgagee. [P# 134, O* 1*] 

Kailas Nath Katju and Badri Naram— 
for Appellant. 

S. M. Sulaiman —for Respondents. 

Tudball, J.:—Tbis appeal and Seoond 
Appeal No. 356 of 1918 arise out of two 
cross-suits broughb bv the same parties. 
Two persons Sbab JlQbammad iasi uz* 
Zamanand Shah Abcur Razzaq, ancestors 
of the plaintiffs respondents, executed a 
usufructuary mortgage of their -bare in 
Mauza Kol together with a grove in favour 
of Baldeo Prasad tbe present defendant 
appellant’s predeoessor-in-title, in lieu of a 
sum of Rs. 1.000, and out of it they left 
Rg. 530 in the hands of bhe mortgagee for 
pay menb to a prior mortgagee namedTepesh - 
war Rai. This sum was due on foot of a 
deed, dated the 20bb of February, 1890. 
The prior mortgage oovered not only tbe pro¬ 
perty in Mauza Kol bub other property 
belonging to the mortgagors. In the 
mortgage deed it was olearly and distinctly 
set down that the money was to remain 
with the mortgagee and that any interest 
whioh might aoorue on tbis sum in the 
future woald be entirely upon hie shoulders 
and that he would have to pay it when he 
paid Rs. 530. It is quite dear from the 
deed that the money was left with Baldeo 
- Prasad to pay whenever be pleased, so long 
as he did pay it, he being solely responsible 
for' any interest wbioh might aoorue. 
Baldeo Prasad did not pay this money and 
later on tbe prior mortgagee obtained a 
deoree for Rs. 962-8-3 on the 14th of 
December, 1905. He assigned hie deoree 
to anobher person who took out exeoution 
of it, and on the 20th of January 1912 the 
share in Mauz* Kol was pub to sale and 
purobased by defendant No. 3 for Rs. 500. 
The prior mortgagee then sought to bring 
the remaining hypothecated property to 
sale in satisfaotion of tbe balance of the 
mortgage debt, whereupon the original 
mortgagors id order to save their property 
paid Rs. 718-6-6 and saved it. They have 
now sued bo reoover damages from the 
mortgagee. The heirB of the mortgagee ah 
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the same time have broughb a suit to 
enforoe their mortgage-deed and to recover 
the money on the allegation that the 
mortgagors have not pub them in to posses¬ 
sion of all the mortgaged property. 

We musb note here that the mortgage in 
favour of Baldeo Prasad was a usufructuary 
mortgage. The Courts below have oome to 
the same oonolusion, namely, that the 
allegation of the mortgagees that the 
mortgagors did not put them into posses¬ 
sion of the mortgaged property is untrue. 
They have therefore dismissed the mortga¬ 
gees suit. In the mortgagors' suit for 
damages they have taken into aooount what 
was duo from the mortgagors to the mortga¬ 
gees and have come to the oonolusion that 
the sum of Bs. 996 is due to the plaintiffs 
mortgagors from the defendants. This 
amount has been decreed in their favour 
together with proportionate oosts in both 
Courts. The point taken before us in this 
appeal, that is to say, the appeal of the 
defendants mortgagees is that the suit is 
barred by limitation. It is urged that 
the oause of aotion aoorued on the date of 
the mortgage that is on the 12th of May, 
1899. Our attention has been oalied to 
certain rulings under which if this 
contention were correct the suit would be 
barred by limitation. But in our opinion 
those rulings do not affeot the present case. 
They do not apply, inasmuoh as the faots 
are different. Ib is clear to us that the 
agreement between the parties to the 
mortgage of the 12th of May, 1899 was 
that the mortgagee might pay the sum of 
Rs. 530 to the prior mortgagee when and 
where he pleased, he taking upon his 
shoulders all liability for the interest wbioh 
might in future aoorue. This being so the 
present plaintiffs had no oause of action 
until they were damnified. The suit was 
brought in the year 1916, well within the 
period of six years from the 20th of Janu¬ 
ary, 1912, The suit is dearly governed by 
artiole 116 of the Limitation Aot, being a 
suit for compensation for breaoh of a 
■oontraob in writing registered. In our 
opinion ib is not barred by time and the 
appeal therefore fails and is dismissed 
with costs. 

Appeal dismissed. 
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PlGQOTT AKD WALSH, JJ. 

Rup Narain and others— Judgment-- 
debtors-Appellants 

v. 

Sheo Prahash— Deoree-fcolder-Bespond- 
ent. 

Execution First- Appeal No. 70 of 1920, 
deoided on 5th January, 1921, from a 
deoree of the Sub-J., Allahabad. 

Civil P.C.. 8. 48 — Plaintiff's claim decreed in 
lull—Still plaintiff appealing bp reason of certain, 
rematks in judgment—Appeal held not to lie— 
13 pears' period rune from ditmissal of appef. 

Where Ihoagb the plaintiff's olaim was idieod'i 
in fall, the'plaintifi appealed by reason ofjjjjrtain 
remarks in (be judgment but the appear was 
dismissed as not competent. Held the 13 years' 
period of limitation must be calculated from the 
dismissal of the appeal. [P. 134, 0. 3.] 

Surendra Nath Sen and Purushottam - 
Das Tandon —for Appellants. 

Rama Kant Malaviya —for Respondent. 

Walsh, J.: —In the oase out of whioh-- 
this appeal arises a final deoree for pale was 
passed on the 26th of November, 1906. 
The plaintiff, although bis olaim bad been, 
deoreed in full, appealed to the High Court 
by reason of oertain remarks whiob the 
trial Court bad made in its judgment when 
passing the final deoree. This Court held, 
that no appeal lay under the circumstances, 

*. e., that it was not competent to- 
the plaintiff to appeal against the deoree 
in order to obtain a re-consideration of. 
matters referred to in the judgment but 
not embodied in the deoree. The appeal - 
was dismissed on the 29tb of June, 1908, 
and the question before us for determination 
is whether twelve years’ period of limit¬ 
ation, referred to iD section 48 of the 
Code of Civil Procedure, began to run 
from this latter date or from the 26th of 
November, 1906, the date of the final • 
deoree in the Coart of first instanoe. On 
the wording of article 182 of the Sobedule 
to the Indian Limitation Aat, the decision 
of the Court below, whioh held that twelve 
years’ period of limitation mnet be 1 
reokoned from the later of these two dates 
appears oorreob. There is also authority 
on the same side A kshoy Kumar v. Ghunder 
Mohun (1) and Fazlur-Rahman v. Shah > 


(1) (1889) 16 Cal. 360. 
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Muhammad (2). An appeal had been pre- 
(erred, although fchia Coart deoided that 
the plaintiff had no right under the oir- 
onmstanoeB to maintain the appeal. 
Moreover, in this particular oase, execution 
was aotually taken out in the first instance 
some five years after the date of the deoree 
of the first Court, although it was on an 
application presented within three years of 
the date of this Court's final deoree. The 
question of the terminus a quo of limitation 
was really raised by the very first applica¬ 
tion for execution and seems to have been 
deoided in favour of the deoree-holder then. 
We dismiss this appeal with costs. 

Appeal dismissed. 


(9) (1909) 80 ail. 386-1908 A.W.N. 161 
680. 
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Walsh and Byves, jj. 

People's Industrial Bank , Ltd %% In liqui¬ 
dation —Applicant 

v. 

Jalpa Prasad —Opposite Party. 

First) Appeal No. 72 of 1920, decided on 
9th February, 1921, from an order of the 
Diet. J., Allahabad. 

(a) Company—LiquHotion—Contributories die 
puling their oion liability—Onui o/ proof is on 
them. 

Where ooatcibuloriea are disputing their own 
liability in the winding op of a company, the onus 
ia upon them at least to go into the box and if 
they oannot give defiane evidence, to submit 
themselves at any rate to oross examination by the 
Liquidator and by the Goart to enable the real 
facts to be ascertained. [P. 186, 0. 1] 

(b) Company—Forfeiture of • shares must be 
(wording to Art icfis of Association, 

The Artiolea of Association are merely tbe terms 
of the oontiaot under wbioh a member holds hie 
share, and which he is supposed to know and to 
have agreed to and the oorepany oannot make a 
member liable for forfeiture otherwise than in 
accordance with the provisions of the Articles to 
whioh ha has subsoti bed. 

Where tbe Articles required notice to be given 
to the share-holderB whose shares were proposed to 
be forfeited and where snob notice was not giyen. 

Bold that there was no valid forfeiture. [P. 186, 
1 & 9.J 

(o) Company—OaneellaUon 0 / tharee-R'solu- 
ivm authorising money 0 / unwilling thart-holdtu 
to be returned, it void. 

Thai, ut exception, to the role, that shite e 
oannot bc telaaaed or oapoalled without ipcoUl 
#owet in Ihe AiUolsi, Norvloh PrwjjtnH, lntu • 


ante 8cciety, In re. (8 Oh. D- 334, Bel.). Bata 
resolution authorising the money o» those share¬ 
holders who had not paid their allotment money 
and were not willing to remain as members to be 
returned, is ullro owes. No company. 
unanimous, oould possibly return *ts capital o* 
any portion ol it to the share-holders any mora 
than it oan parohase the ebsreB ol its shareholders. 
[P 136. 0. 9; P. 137, 0. 1.] 

A. Sanyal —for Appellant. 

Vishun Nath and Beni Bahadur—tor 
Respondent. 

Walsh. J.:—These are two appeals by 
the Liquidator against the order of the 
District Judge removing the names of two 
respondents Irom the list of oontributories 
in the People’s Industrial Bank in 
liquidation. F.A F 0 No. 72 relates to one 
Jalpa Prasad and F.A F.O. 73 relates to 
one Partap Narain. There is no great 
difference between tbe two oases exoept that 
Partap Narain is shown to have reoeived 
dividends. Jalpa Prasad applied for one 
share ol Rb. 100 aod paid Rs. 5 on 
application in 1911. He was allotted the 
share in June 1911. A resolution of 
forfeiture was passed against him in August 
1913. Tbe oompany went into liquida¬ 
tion in February 1914. Rs. 95 still 
remains unpaid. Tbe only question ia 
whether he is bound to contribute this 
sum to tbe assets of the oompany. 

In the other case Partap Narain, a 
pleader of Jaunpur, applied (or six shares 
whioh were allotted to him in November 
1910. He reoeived dividends in September 
1910 and August 1911, as it appears 
by the counterfoil dividend warrants, 
bub from a letter of bis dated the 
15th August, 1911 it also appears that be 
was anxious to get rid of his Bharea and 
requested the oompany to sell them for 
him. No sale iD faob took place, but accord¬ 
ing to the entries in the company's books 
it would appear that his money was 
returned to him in September 1911 and 
that bis shares were forfeited by a resolu¬ 
tion in 1913. 

It should be observed with regard to 
these and other similar oases that where 
persons are disputing their liability in the 
winding up of a company, matters whioh 
they probably do nob understand, it is 
olearly their business to go into the box 
and to give their evldenoe on oath if 
they expeot the Court to pay any atten¬ 
tion to their oase . In these two oases 
both the applioantB were duly registered 
share-holders and; wen by law memhera of 
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the oompany. In the case of Parbap 
Narain he has aobnally reoeived dividends. 
His letter is before us in his own hand¬ 
writing asking the oompany to soil his 
shares for him. Mr. Harbans Sahai 
says, probably rightly, that the majority 
of these people know little or nothing 
about the management or the law 
relating to limited companies. The 

Courts whioh have to deal with these 
matters in winding up are necessarily 
placed at a great disadvantage as is also the 
Liquidator in a company like this where 
the principal person concerned has commit¬ 
ted suicide and the police have removed 
most of the relevant documents. The 
Liquidator is very much like a man hunting 
in thedark for somethingwhiohis not there 
and he can only rely on suoh scraps or 
second-hand information or oopy of docu¬ 
ments as hanpen to have been rescued 
fromthewreck. Uodertheseoiroumstanoes 
the onus is clearly upon the applicant, 
who seeks relief, at least to go into the 
box and, if be oannob give definite evidence 
to submit himself at any rate to oross- 
examination by the Liquidator and by the 
Court to enable the real (acts to be ascer¬ 
tained. In one case W3 adjourned the 
matter to enable the applicant to appear 
before us to give evidence in this Court. 
As far as I am concerned I am not disposed 
to stretch our powers to assist persons who 
will nob bake the trouble to help themselves 
in the first Court. The Court below has 
held both these persons free from liability 
as contributories on the strange ground 
that they are past members and had 
become past members more than a year 
before the liquidation. It has also held 
that they are free from liability under 
seotion 61 of the old Aot. There is 
not a scrap of evidenoe of any sorb to 
support that view. The case appears 
to have been altogether misconceived- 
An attempt was made by the Liqui¬ 
dator to 8eb up a forfeiture. That 
has wholly broken down beoause under 
artiole 34 of the Articles of Association, 
before the company can work a for¬ 
feiture it bas to issue a notice in writing 
to tb8 person whose shares it proposes to 
fofeib aod has to comply with certain 
conditions. It has constantly been point¬ 
ed out that the Artioles of Association are 
merely the terms of the contract under 
whioh a member holds his share and 
whioh he is supposed to know and bo have 


agreed to, and the oompany oannotobvious- 
ly make a member liable for forfeiture 
otherwise than in accordance with the 
provisions of the Artioles to whioh he has 
subscribed. There is no evidenoe in 
either of these oases that any suoh notioe 
was issued nor is there anythiog from 
whioh any reasonable person can draw the 
inference that it was issued. By a careful 
method of reasoning the Court below has 
arrived at the oonolueion that as the 
oompany attempted to forfeit the shares of 
these share-holders and failed they there¬ 
fore oeased to become members. This 
view is dearly untenable. If the forfeiture 
were worked aooordiDg to the provisions 
in the Artiole and beoame effective, very 
serious liabilities ensue under the Articles 
to the share holders whose shares are so 
forfeited—but as we have said, it bas not 
taken place in either of these instances— 
but if the attempt to forfeit fails matters 
remain as they were. There being no 
valid forfeiture tbe status quo ante conti¬ 
nues and a sbare-bolder is still a share¬ 
holder whoseshares have nob been forfeited. 

It isal9o suggosted that there bad been 
some cancellation. In the first plaoe 
nothing is to be found in tbe Artioles of 
Association authorising tbe Directors to 
oanoel any shares at all. Forfeiture is not 
cancellation although loose language may 
result in a person so describing it colloqui¬ 
ally; but exoept by virtue of a special power 
of forfeiture or oanoellation, Directors have 
no power to release the share-holders ; and 
to enable them to cancel shares there ought 
tolbe some provisions in the Artioles cor¬ 
responding to artiole 34 whioh provides 
for forfeiture. There are no doubt excep¬ 
tions to the rule that shares cannot be 
released or oanoelled without special power 
in the Artioles. We merely mention that 
our attention was quite properly drawn to 
the deoision in the Chancery Court of 
Appeal in re Norwich Provident Insurance 
Society (Bath 1 s Case) (J). There the Judge 
in winding up had declined to reoognise an 
attempt whioh had been made by the 
oompany to oanoel shares, or the amount 
of future, liability under shares, as part of 
a compromise in litigation, bub the Court 
of Appeal held that a oompany had the 
same general power in compromising a 
suit or claim as an individual would have; 


(1) 8 Oh. D. 894-47 LJ.Oh. 601-88 L.T. 367- 
36 W»B, 441. 
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but fchab case is very different to the 
oaee suggested before ua. Here a 
abare- bolder, having no legal claim or 
pretenoe to any legal claim against the 
company, which is after all only the general 
body of members, enters into an arrange¬ 
ment with the general body of members 
that the Directors shall voluntarily 
surrender his Bbare, or in other words 
make him a present of part of the capital 
of the oompany. In the case in the 
Gbaooery Court of Appeal a Life Insurance 
Company wbioh bad in part done some fire 
business and issued shares in respect of it 
was threatened with litigation by share¬ 
holders who objeoted, the result of wbioh 
might have been to ruin the business of 
the company or seriously to injure its 
reputation. They had been advised by 
high authority that what they were doing 
could not be defended and in the interest 
of the creditors as well as of the whole body 
of members they compromised the olaim 
wbioh they knew they could not defend and 
the publicity of wbioh might ruin their 
business, and the Court of Appeal held 
that in suoh a compromise the Directors 
might reasonably oanoel shares in the 
interests of the whole body. Tbe resolution 
in this case is remarkable, to say tbe least. 
At a general meeting of share-holdets in 
September 1909, resolution Nd. 5 was 
obeerfully passed authorising tbe money 
of those share-holders who had not paid 
' their allotment money and were not 
willing to remain as members to be 
returned. Such a resolution, whatever the 
Articles of Association might be, is dearly 
ultra vires. No Article of Association 
oonld possibly authorise euoh a procedure. 
It is a fundamental breach of tbe 
memorandum of association beoause it is 
inconsistent with the conduob of a com¬ 
pany’s business as a bank whioh this 
oompany bad been formed by law to oarry 
on. No oompany, however unanimous, 
could possibly return its capital or any 
portion ol it to the share-holders any more 
than it oan purchase the shares of its 
share-holders. Obviously suoh an arrange¬ 
ment, independently of a winding up, by 
a company not wholly solvent would 
be fraud upon tbe oreditors and 
the depositors. It appears that in the 
oaao of Partap Narain the money was 
aotaally - returned to him, as be 
has relied .npop, that fact as constituting 
Aim a past member. We think we are 


entitled to take notice of it as an admitted 
faot and to amend the application to one 
oaliing upon him to pay Dob Rs. 475 but 
Rs. 500. He is undoubtedly liable to refund 
the Rs. 25. If be does not, there is no 
question but that tbe person who paid it to 
him is also liable to refund it. There is 
no doubt that became withiD the oafcegory 
contemplated by the resolution No 5 as 
being a person who is Dot willing to remain 
a member of tbe oompany, beoause we have 
his letter asking the oompany to sell hia 
shares. But this will not do ; there are 
many people who are nob willing to remain 
share-holders after they have bad soma 
experience of a company’s affairs ; hut as 
has often been pointed out, they have had 
the advantage of investing their money with 
the possibility of a satisfactory return with¬ 
out any risk beyond the aotnal amount of 
their share money, their liability being 
limited by tbe amount of share, with the 
benefit of beooming partners in a going 
ooDoernand sharing to an unlimited amount 
in the profits to the extent of their holding, 
if profits are made. We have no alterna¬ 
tive bub to direot that in hofeh oases the 
appeals be allowed. In F A F. 0. No. 72 
Jalpa Prasad must be entered on the 
list cf contributories for a sum of Rs. 95 
with costs here and below and in F. A. F. 
O No. 73 Partap Narain. must be entered 
on tbe list of oontributories for a sum of 
Rs. 500 with costs here and below. 

Appeal decreed. 
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Lindsay and Kanhaiya Lad. jj. 

Raw Sahai and others —Dafeudauts- 
Appellants 

v. 

Parbhu Dayal —Plaintiff- Respondent. 

Seoond Appeal No. 283 of 1919, decided 
on 12th May, 1921, from a deoree of the 
Disb. J., Jhansi. 

Hindu Law—Joint family—Alienation by one 
mamb.r of joint family vtoperty-No legal neces¬ 
sity—Eotn alienor's share is not bound. 

Where In a salt by a son an alienation by an 
undivided Hindu father was eet aside on tho ground 
that no legal neoanity was proved and it was found 
that the vendor had not milled the vendee that he 
(the vendor) waa the aole owner. 
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Hild that the vendee was not entitled to any 
oharge for the purchase money even on the vendor’s 
share. [P. 139. Ce. 1 & 2.] 

A.P. Dube —for Apiaellants. 

N.C. Vaish —for Respondent. 

Kanhaiya Lai, J.:—The plaintiff is the 
son of Ajudbia Prasad and seeks to impeaoh 
the sale of certain property, effeoted by 
the latter in favour of Rim Sahai, Musam- 
mat Mathura, the wife of Ram Sahai, and 
Natha Ram, a minor relative of theirs on 
the 22nd of April, 1913 The sale was 
effected in lien of R 3 . 1,500, out of whioh 
Rs. 238 were to be oredited towards cer¬ 
tain prior oral debts, Rs. 312 were to he 
oredited towards a prior unregistered bond 
of the 25th of February, 1913, and Rs. 950 
were paid before the Sub-Registrar. 

The property sold was tbe anoestral 
property of tbe family, to whioh tbe plaint¬ 
iff and his father, Ajudbia Prasad, belong. 
The allegation of tbe plaintiff was that the 
sale in question was made without any 
legal necessity, and that it was ffotitious 
and without consideration. The Court of 
first instance found that out of tbe sum of 
Rs. 950 paid before the Sub-Registrar, 
Bs. 272 had been taken for legal neoessily, 
that tbe previous debts specified in the sale- 
deed were fiotitious, and that tbe balance of 
the 9ale consideration was not taken for 
any family purposes. The lower appellate 
Court, however, held that Rs. 350 bad been 
taken for legal necessity. A deoree in 
favour of tbe plaintiff for possession of tbe 
property subjeot to tbe payment of the 
said amount followed. Tbe main point 
urged on behalf of the defendants-appel- 
lants is that in view of the fact that 
Rs. 950 had aotually been paid to Ajudbia 
Prasad, the father of the plaintiff respond 
ent, the sale ought not to have been set 
aside without protecting the rights of tbe 
defendants vendees in regard to that por¬ 
tion of the consideration whioh was found 
not to have been taken for legal necessity, 
by making it a oharge on the share of 
Ajudbia Prasad in the family property 
comprised in the sale. On tbeir behalf 
reliance is plaoed on tbe decisions in 
Mahabeer Prasad v. Ramyad Singh, (1) 
and Jamuna Pershad v. Oanga Pershad,( 2) 
but in eaoh of those oases the sale in 
question had been effeoted in execution of 


(1) (1878) 12 B.L.B. 90-20 W.B. 192. 

(2) (1802) 19 Cal. 401. 


a deoree, to whioh, as held by their Lord- 
ships of tbe Privy Oounoil in Deen Dayal 
Lai v. Jugdeep Naratn Singh (3) different 
considerations were applicable. The rules 
governing an auotion sale in execution of 
a deoree are not neoessarily identical with, 
those applicable to a voluntary sale. The 
deoision in Bunwari Lai v. Daya Shankar 
Misser, (4) has also been relied on, but in 
that oase the disputed property had been 
purchased in the name of tbe person who 
had afterwards made the transfer, and it 
was held that be was bound to make good 
to thepurohaser the representation he made 
that be had a power to oharge the same. 

In Kali Shankar v. Nawab Singh (5), 
the view taken by this Court was that a 
member of a joint Hindu family, governed 
by tbe Mitakshara, could not validly 
mortgage his undivided share in anoestral 
property held in oo-paroeDary, on his 
own private aooount without the ooosenl 
of his 00 sharers. Wnere a father in 
snob a family mortgaged the ancestral 
property, neither for a lawful family 
necessity nor for an antecedent debt, it was 
held that snob a mortgage oonld not be 
enforced even against the share of the< 
father. 

The guiding principle applicable to oases 
of that kind has been laid down by the 
Privy Counoil in Suraj Bansi Koer v. 
Sheo Prasad Singh (6*. where Sir James 
Colvile, who delivered the judgment of 
their Lordships, stated that all were 
agreed that the alienation of any portion 
of tbe joint estate, without an express or 
implied authority ol the oo-paroeners, might 
be impeaohed by the latter, and that such 
an authority would be implied, at least in 
the oase of minors, if it was shown that the 
alienation was made by the managing, 
member of the family for legitimate family 
purposes. In Balgobmd Das v. Narain- 
Lai (7), tbeir Lordships of the Privy Coun¬ 
oil similarly laid down that an undivided 
share in an ancestral estate held by a 
member of a joint family oould nob be 
mortgaged by him on his own private 
aooount without tbe oonsent of those who 
shared the joint estate. _ 


(8) (18771 3 Oal. 198-4 I.A, 217-1 C.L.B 49- 
3 Sutber 468 — 8 Bar 730 <P C ). 

(41 (1909) 13 O.W.N. 815-1 I O. 670. 

(6) (1909) 81 All 607 = 8 1.0. 909-6 A.L.J. J 63 * 

(6) (1880) 6 Oal. 148-6 I.A. 88-4 C.L.B. 226- 

(7) ( 1893 p 5 Vn. 889-20 I.A. 116-6 Bar. 31& 

(P.O.). 
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The present plaintiff was a minor at the 
time of the sale; and as the sale in ques¬ 
tion was not made for lawful family 
purposes, except to the extent of a small 
portion of the consideration, no question of 
implied authority arises. He is nob 
bound by the sale effected by his father on 
hiB private account, and any equities whioh 
may be available to the vendees against 
the father are not enforceable as against 
him. 

It is urged on behalf of the defendants 
appellants that the effeob of setting aside 
the sale in its entirety without oreating a 
charge in respeob of the balance of the 
consideration money on the share of the 
father would be that the eon and the father 
would get benefit of the entire joint pro¬ 
perty, as if no money bad been obtained on 
its security by the latter. But if that 
argument be accepted, the result would be 
that a obarge, which a member of a joint 
Hindu family is nob competent to oreate 
except for certain purposes, will have to be 
recognised as partially valid and enforce¬ 
able ; and the protection which the law 
intended to afford against an alienation of 
joint family property by one member with¬ 
out tbe oonsenb of the other members, 
would be frustrated. 

In Ananl Ram v, Collector of Etah (8), 
it was held that where family necessity 
could not be established by direct evidence 
it might be assumed, if it oould be shown 
that reasonable care had been taken to 
ascertain the existence of oiroumstanoes 
whioh justified tbe transfer and tbe trans¬ 
feree had acted in good faith, and that in 
any other event the transfer would not be 
enforceable even against tbe sbare of the 
transferor. The reason is obvious. Till 

separation or partition is effected, it is 
nbt open to any member of a joint Hindu 
family to predicate in respeot of tbe joint 
family property that be owns a definite 
share or specified interest therein; and if 
be does not own any definite share or 
specified interest therein, he is not com¬ 
petent to transfer what he might be 
entitled to at the time of separation or 
partition, if he survived. No decree can, 
therefore, be granted to a person who par- 
chases tbe rights of such a member, 
permitting him either to sne for partition, 
as if the transfer had not been invalid, or 

(0) (1918)40 All. 1,0, 290-16 A.L.J. Sift 


to olaim a obarge on tbe property so trans¬ 
ferred to him. 

In Madho Parshad v. Mehrban Stngh (9), 
their Lordships of the Privy Connoil 
referred to the deoision in Mahabeer 
Persad v. Ramyad Singh (1). bnt did not 
consider it neoessary to deoide whether if 
the transferor had been still alive, and 
so entitled to resume his undivided share 
od the cancellation of the sale, it would 
have been possible to allow the vendee a 
obarge on his share for the amount paid 
by him on aooount of tbe ooneideration of 
the sale. But in Lachhman Prasad v. 
Sarnam Singh 110), tbeir Lordships made- 
certain observations pointing ont the limite 
beyond which tbe deoision iD that, case 
could in no oironrostanoes be carried. 
They observed:—“Whether that particular ' 
oaee was rightly decided or not it is not 
neoessary to consider here, beoause the 
learned Judges proceeded upon the footing 
that there had been tbe representation 
referred to. On looking at the faots, their 
Lordships agree with the observation of 
Mr. Paribh that there was V6ry little, if 
any, evidenoe of suoh a representation, but 
that there was suoh a representation was 
the basis of the judgment, and, unless the 
learned Judges had held that an equity 
arose out of it, their judgment would have 
amounted to this, that for every mortgage 
by the head of a joint family the property 
of tbe joint family, oonld bo made avail¬ 
able to tbe extent of the interest of the' 
mortgagor. Now, whatever may happen 
when there are special oiroumstanoes 
suoh as there were in tbe oase referred to, 
that is not the geueral law. " Then they 
proceeded to describe tbe general law, 
whioh they said, was quite plainly laid 
down by Lord Watson in Madho Parsad 
v. Mehrban Singh (9', as follows :—“Any 
one of several members of a joint family is* 
entitled to require partition of ancestral - 
property, and bia demand to that) effeob, if 
it be not complied with, oan be enforoed 
by legal prooess. So loDg as bis interest 
is indefinite, he is not in a position to dis¬ 
pose of it at his own hand and for his own 
purposes ; but as soon as partition 1 b made, 
he beoomes tbe sole owner of bis share 
and has the same powers of disposal, as if 
it had been his aoquired property.'* 

(9) (189H 18 0.1. 167-IT I,A, 194-6 Bat. 689- 

, IP.O.). 

(10) (19)7)89 All. 600- 401.0. 984 -44 I.A. 163- 

(P.O.). 
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Applying those principles they oame to 
the oonolusion that there could be no doubt 
that the mortgage in question was wholly 
void. Section 38 of the Transfer of Pro¬ 
perty Act (IV of 1882) now codifies the law 
under which representations made in cer¬ 
tain circumstances can bind persons other 
than those who made them. 

In the present case there is no proof 
that any suoh representation bad been 
made by the transferor. There was no 
other member in the family except tha 
plaintiff and his father ; and the plaintiff 
was then and is still a minor. There are 
no oiroumstanoes alleged whioh can justify 
an enforcement of the equity claimed on 
behalf of the defendants-appellants. The 
defendants might be entitled to some 
remedy against the transferor, but they 
are not entitled to enforce it in this suit. 

The appeal therefore fails and is dismiss¬ 
ed with costs. 

Appeal dismissed. 


A.I.R. 1921 Allahabad 140. 

Ryves and Stuart, jj. 

Muhammad Shaft and another —Plaint- 
iffs-Appellant3 

v. 

Nanhe —Defendant-Respondent, 

Second Appeal No. 55 of 1910, deoided 
on 2nd March, 1921, from a decree of the 
Dist. J., Bareilly. 

Transfer of Property Act , S. 53— Conspiracy 
between mortgagor and mortgagee--Object to defraud 
latter's creditor—Payment of mortgage falsely 
established-Mortgagee cannot sue tor mortgage- 
money afterwards—Evidence Act , S. 1)5. 

Where, io order to prevent a oreditor of the 
mortgagee from attaching the mortgage debt, the 
mortgagor and mortgagee entered into a fraudulent 
oonepiraoy whereby the mortgagor produced the 
mortgage deed and proved that the debt had been 
paid off and in oooeequenoe of this the mortgagee’s 
oreditor wag unable to obtain the injuootion whioh 
he had asked for restraining the mortgagee from 
suing for the mortgage-debt. 

Held, that the object of the oonepiraoy was 
completely successful and therefore the mortgagee 
could not maintain a suit on the mortgage 
against the mortgagor for the mortgage money. 
[P. 140, 0 2 ; F. 141, 0. 1.] 

Surendra Nath Sen , Gulzart Lai and 
Baza Alt —for Appellants. 

B.E. O'Conor and Uma Shankar Bajpai 
—for Respondent. 


Ryves, J.:—This appeal raises an in 
teresting question. Nanhe the defendant- 
respondent, exeouted a mortgage in favour 
of Muhammad Shafi and Ali Husain, the 
plainfcifls-appellants, and this is a suit 
by the mortgagees for sale of the property 
oovered by that mortgage. The defence to 
the suit was that the mortgage had been 
paid off. The Courts below have oome to 
the following findings of fact:—(1) That 
the mortgage was exeouted as alleged. 
(2* That subsequently one Cbander Sen 
brought a suit against Muhammad Shafi 
and Ali Husain, the mortgagees, for money 
alleged to be due to him, and Obander Sen 
during the pendenoy of that suit prayed 
for an injunction against Muhammad Shafi 
and Ali Husain to restrain them from 
suing od their mortgage and from recover¬ 
ing the mortgage-money. Thereupon 
Nanhe appeared iu Court aod stated that 
he had paid off the mortgage-money, and 
in prooi of the fact, produoed the mortgage- 
deed. A temporary injunction whioh had 
been granted to Chander Sen was there¬ 
upon set aside. And (3) most important of 
all, that as a matter of fact no part of the 
mortgage-money had been paid by Nanhe 
The Court of first instance decreed the 
suit. The lower appellate Court allowed 
the defendant’s appeal and dismissed the 
suit altogether, ou the ground that the 
fraud contemplated bad been effeoted. In 
appeal before us it was urged that the 
fraud had not, as a matter of faot. been 
effeoted, because although it is true that 
the injunction sought by Chander Sen was 
set aside, nevertheless the decree whioh we 
are told he obtained against Muhammad 
Shafi and Ali Husain was still outstanding 
and therefore if the plaintiffs suooeeded in 
this suit, Chander Sen would be able to 
attach the money in the bands of the 
plaintiffs ; and the argument was thab the 
fraud was only successful for the time 
being and as suoh did not oome with id 
the rule laid down by their Lordships of 
the Privy Counoil in T P. P ether per mal 
Chetty v. R . Muniandy Servai (1), following 
the oase of Taylor v. Bowers (2). We know 
nothing now about Obaoder Sen's decree 
whether it has been satisfied or not, or 
whether itisstilloutstandiug.but it is quite 


( 1 ) (1908) 35 Oal. 551-35 I.A. 98-12 O.W.N, 

662-7 O.L J. 528 (P.O.) 

(2) (1876) 1 Q.BiD, 291-46 L.J.Q B. 39-34 L.T. 

938-24 W.B. 499. 



eahto lil baldso sahai (E y v=s, J.) Allahabad Hi 

6 All. 469, Ret. [P. 141. c. 2J 

Bhagwati Shankar—lot Appellants, 
Nihal Chand — for Respondents. 
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clear on the findings of fact arrived at by 
the lower appellate Ooorb that the fraud 
contemplated was completely successful in 
■ oarryiog ous its immediate object The 
| object was to prevent Gbander Sen attach¬ 
ing the mortgage-debt m the bands of 
Muhammad Sbafi and All Husain. The 
rale of law is laid down in the oase 
mentioned, at the bottom of page 294 of 
tbe report. Their Lordships say . 

" In oonapitaoy the ooaoert or agreement of the 
two minds ia tbeoflenoe. the overt aot is bat tne 
outward and visible evideuoe of it. Very otten 
the overt aot is but one of the many steps necessary 
to the aaoomplisbment of the illegal purpose, ana 
may. in itself, be comparatively ineigoifioant and 
harmless ; bat to enable a fraudulent confederate 
to retain property transferred to him in order to 
effect, a lraud. the oontemplated fraud must, 
aooording to the authorities, be efleoted. Then, 
and then alone, does tht fraudulent grantor, or 
giver lose the right to claim the aid ot the law to 
recover the property he has parted with," 

The facts ot that oase are very different 
but the prinoiple seems to us to apply. 
Thab and similar cases were oases of 
fraudulent transfers to defeat creditors. 
This is a oase ot a fraudulent admission of 
payment by one oreditor in order to defeat 
other creditors. The objeot is really the 
same and was brought about by & fraudu¬ 
lent conspiracy for whiob the present 
plaintiffs must havebeen chiefly responsible, 
as it was in their interest. We therefore 
think that the deoree of the Court below 
was right. We dismiss the appeal with 
oosts. 

Appeal dismissed. 


AIR. 1921 Allahabad 141. 
Walsh andRyves, jj. 

Bahtu Lai and others —Dafendants- 
Appellants 

v. 

Baldeo Sahai and others —Plainbiffa- 
Respondents. 

First Appeal No. 154 ot 1919, deoided 
on 2nd February, 1921, from an order of 
the 2nd Addl. Sub-J., Meerut* 

O.P.Land Revenue Act (III of 1901), Be. 106 and 
983 I ft)—Suit /or partition of plot in ahadl— Par¬ 
ties not eo-iharm in mahal tut purchasers'o/ the 
plot from eamindar—Buit lies in Civil Court. 

A mil foe partition of an isolated plot in the 
akadt of i village between parties who had pur¬ 
chased the plot'from the simlndar but who were 


Ryves. 3.:—This is an appeal from an 
order of remand. The plaintiffs brought 
this suit in the Court of the Munsif of 
Kairana alleging that they and tbe defend¬ 
ants were joint owners of an isolated plot 
in the abadi of a village, wbioh they had 
purchased from the zemindars, and asked for 
partition of the plot. Among other defenoes 
it was pleaded that the.Civil Court had no 
jurisdiction. The learned Munsif held 
chat the Civil Court had no jurisdiction 
andlhe Court dismissed the suit with oosts. 
This order, it seems to us, was dearly 
wroDg. Ib should have ordered the plaint 
to be returned to tbe plaintiffs for present¬ 
ation to the proper Court. The plaintiffs 
appealed and tbe learned Dietriob Judge 
allowed tbe appeal and remanded the ease 
for decision on the merits. In appeal 
before us it is urged that the decision of 
the Munsif was oorreot as to the jurisdic¬ 
tion of the Civil Court and it is urged thab 
seotion 233 ( k ) of the Land Revenue Aot 
bars the suit. In our opinion that seotion 
has no application whatever to the (aots 
of this particular oase. The parties to 
this suit are not oo-sharers in the mahal, 
muoh less are they reoorded oo-sharers. 
It seemB to us that they oould not ask 
for partition of this plot of land under any 
of the provisions of the Land Revenue Aat, 
and we doubt whether the partition whioh 
the plaintiffs seek oould properly be in¬ 
cluded in the definition of “ imperfect" or 
“ perfeot partition" given in seotion 106 of 
that Aot, for the reasons given in the judg¬ 
ment in the oaBe ot Ram Doyal v. Megu 
Lai (1). In our opinion this oase is on all 
fours with that of Bam Ratan v. Mumtae 
Ahmad (2), Stress has been laid by tbe 
learned Vakil for the appellants on the oase 
of Narain Das v. Bhup Narain (3), but a 
perusal of the faots shows bhat that oase 
is uot in point. There a particular village 
was divided into two mahals in 1867, with 
the result that tbe plaintiffs and defend¬ 
ants became joint owners of one of the 
mahals, whereaB the defendants beoame 
the sole owners of the second mahal. The 


(1) (1884) 6 A)]. 463. 

(9) (1919) 10 O.O. 801-16 1.0. 876. 

(8) (1909) 81 All, 880-9 I.O. 698-6 A.L J. 408. 
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plaintiffs brought a suit in the Civil Court 
olaimingpartition of a particular dera which 
was situated in the new second mahal ex¬ 
clusively owned, after the partition, by the 
defendants. This Court held that the 
Civil Court had no jurisdiction to parti¬ 
tion the dera, because admittedly the suit 
involved partition also of the site on whioh 
the dera stood and that it was in faot re¬ 
opening the partition of 1867, and that 
tbere was remedy open to the plaintiffs in 
the Revenue Courts, namely, to assess the 
ground rent of the premises occupied by 
the defendants. In our opinion, therefore, 
that oase has no application. We think 
that the deoision of the Court below was 
oorreot and we dismiss the appeal with 
oosts, but the oosts of the lower appellate 
Court and of the first Court will abide*the 
result. Toe third ground of appeal has 
not been argued and has been definitely 
abandoned for good reasons. 

Appeal dismissed. 


A.I.R. 1921 Allahabad 142 (1). 

Lindsay, j. 

Bissay —Aooused-Applicant 

v. 

Emperor —Opposite Party. 

Criminal Revision No. 557 of 1921, 
deoided on 24th September, 1921, from<an 
order qf the S.J., Oawnpore. 

Criminal PC, 8. 2bl—Wilneties /or defence— 
Court is bound to enforce their attendance. 

It is ths business of the Court to see tbit its 
eummooses aod warrants are duly exeouied, and 
if the aooused insists on the Court issuiDg prooess 
for the attendanoe of the witnesses he will have 
done all (bat the law requires ol him. If the sum¬ 
monses and warrants are not exeonted. the ao- 
oused oannnt be held responsible. [P. 113, 0 3.] 

Shea Prasad Sinha and Beni Bahadur — 
for Applioanb. 

B. Malcomson —for tbe Crown. 

Lindsay, J.: —This application for revi* 
aion muab be aooepted. It has been 
admibted on the ground put forward in the 
petition that tbe Magistrate who tried tbe 
case had wrongfully disposed of it without 
hearing the defenoe evidenoe of the applic¬ 
ant. A perusal of tbe order sheet shows 
that tbe witnesses oited by tbe aooused 
failed to appear in Courb. Summonses, 
and warrants were issued with the object 


of bringing these witnesses into Court, but 
neither were exeouted. The Magistrate 
seems to have got tired at last and 
proceeded to give judgment, remarking 
that it was the business of the aooused to 
taka suitable steps to have his witnesses 
brought ioto Court. 

It was the business of the Court to see 
that its summonses and warrants were 
duly exeouted, and if the aooused insisted 
ontheCourt issuing prooess for the attend- 
anoeof these witnesses he had done all that 
the law required of him. It wa 3 for the 
Court to do the rest. I therefore allow 
this application, set aside bhe oonviotion 
aod senteooe and send the oase baok to 
the Magistrate for disposal in accordance 
with law after hearing suoh witnesses as 
the aooused may desire to oall in bis 
defenoe. 

Application allowed. 


*AI.E. 1921 Allahabad 142 (2). 

Tudball and Sulaiman, jj. 

Roshan Lai —Defendant-Appellant 

v. 

Mashlcur AliKhan and another —Plaint- 
iffa-Respondents. 

First Appeal No. 391 of 1918, deoided on 
27th April, 1921, from a decree of the Sab* 
J. f Aligarh. 

* Civil P.0 , 8s, 63 and 6 i—8ame property 
attach'd by (’toil and Revenue Omrfs—Property 
sold by R-v'nue Court—It cannot be sold alter• 
wards by Civil Court . 

Where, during the 8ab9i9teaoe of attachment 
under a Civil Osurt decree, a property ie attached 
and sold in execution of a Rjveoue Court deoreo, 
it o*n no longer be eold in exaoution of the Civil 
Court deoree. 22 All. 182 Foil. 

The nm'seioQ of the word u Civil * wbioh was 
before “Court" in the d fioition of “decree" in 
tbe cl! Civil P.C., his not altered tbe law in this 
reepejt from what it was at the time when, 22 All, 
182 was deoided. [P. 149, Ca. 1 and 2 ] 

Oirdharilal Agarwala —for Appellant 

Iqbal Ahmid —for Ra3pondent8. 

Tudball, J.:—Tie simple faots of this 
oase are as follows:— 

The appallant obtained a decree against 
a certain judgment-debtor and on the 6bb 
of January, 1916. attaohed the property 
now iu dispute, Tae deoree obtained was 
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<, D e of a Oivil Courb. The plaintiffe-ws- 
nnadeota obtained a decree against the 
Lme defendant in the Revenue Court for 
arrears of profits. While the Oml Court 
attachment was subsisting, the Revenue 
Oonrt also attached the property in execu¬ 
tion of the plaintiffs' decree, pub the pro- 
oerby bo sale and it was purchased by the 
plaintiffs. The Oivil Court decree has 
not yeb been put into execution. The 
plaintiffs brought the suit out of wbioh 
bhiB appeal has arisen for a declaration 
, that the property is their own and oan 
therefore no longer be sold in execution 
of the Civil Court deoree. The Court 
below relying on the oase of Raghubar 
j)ayal v. Banke Lai (1) haa deoreed 
the suit. The defendant appeals. The 
point taken before us is that .since 
that ruling the definition of “deoree” has 
been slightly altered in the Civil Procedure 
Code. The word “ Civil ” which appeared 
in the old Code before the word " Court ” 
has now vanished and there is simply the 
word "Court” without theadjeotive "oivil." 
Thai, therefore, seotioD 63 contemplates all 
classes of Courts, Oivil or Rivenue, and 
that where there are two attachments the 
Court of the highest grade Bhould oarry 
out the exeoution or, where there is no 
difference in grade between snob Courts, 
the Court under whose deoree the property 
was first attached should oarry out the 
exeoution. It is admitted that ib is impos¬ 
sible to say whether the Revenue Court or 
the Oivil Court is superior in the present 
oase. They are Courts whioh are totally 
different and entirely independent of each 
other. Rilianoe is placed upon the latter 
part of section 63, that is, ib is suggested 
that there is no difference in grade between 
suoh Courts and that therefore the Courb 
under whose deoree the property was first 
attaobed should oarry out the execution. 
Id the firsb place, it is impossible to 
flomparo the Courts in question. Ib is nob 
possible to say whether or not there is a 
-difference in grade, for the simple reason 
thab they are not graded with eaoh other 
under any law, bub it seems to us quite 
olear that the omission of the word "Civil” 
from the old definition of "deoree" has not 
. altered the law in the slightest. The same 
difficulty remains as was set out in the 
judgment of this Court in the ruling men¬ 
tioned above. Assuming that section 63 
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applied as between the Civil and the 
Revenue Courts and that the two Courts 
bad both attaobed, bbe deoree of the one 
Court would have to be trausferred to the 
other Court for exeoution. so as to enable 
both the judgmenb-oreditors to receive a 
rateable distribution of the assets. It has 
to be admitted that there is no procedure 
anywhere laid down under wbioh bbe 
exeoution of a Revenue Court deoree can 
be transferred to a Civil Courb or vice 
versa. It is quite dear that section 63 
applies only as between Oivil Courts, or 
where the seotion is extended to the 
Revenue Courts it applies as between the 
Revenue Courts, of whioh there are 
Bsveral grades, jasb as there are several 
grades in the Civil Courts. There is no 
provision of the law similar to seotion 63 
whioh would apply to Civil Courts and 
Revenue Courts. We must therefore 
dismiss this appeal. We follow the ruling 
mentioned above, from whioh this Court 
has never dissented sinoe it was enun¬ 
ciated. The appeal fails and is dismissed 
with aoats. 

Appeal dismissed. 




(1) (1800)8$ All. 162-1900-A.W.H, 81. - 


•AIR. 1981 Allahabad 143. 

Ryvbs and Stuart, jj. 

Ht'ro Kuar —Plaintiff-Appellant 

v. 

Oambhir Singh and others —Defendants- 
Respondents. 

Seoond Aopaal No. 458 of 1918, decided 
oo 3rd Maroh, 1921, from a deoree of the 
Diet. J., Farrukbabad. 

• T'inefer of Proverty <4et, 8- 60— Mortgagee 
all wed bv term* of the deed to eue tor while money 
before tim • fixed , in one of default in paying 
inte*eit—MitigaQor can redeem before time. 

Tie rights of a mortgagor nod a mortgagee ace 
ooextensive Where a mortgage provides that on 
default in payment of interest the moctg«gee will 
be entitled to aae (or the entire amount, U is only 
equitable to allow the mortgager to redeem the 
mortgage before the expiry of the period ot the 
mortgage. [P. 144, Os. 1 and 9.] I 

Uma Shankar Bajpai— for Appellant. 

Sursndra Nath Sen— for Respondents. 

Ryves, J.:—-This appeal arises out of 
a suit (or redemption of a mortgage, dated 
the Qth of August, 1900,'and for possession 
of the mortgaged property. The mortgage 
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was in the form of a simple mortgage and 
contained in it a oovenant, among other 
things, that the mortgagor would repay the 
principal amount in forty years and interest 
at the stipulated rate annually, and that if 
dofault be made ia the payment of interest, 
the mortgagee would be entitled to sue at 
onoe for the entire amount together with 
unpaid interest. On the same day the 
mortgagor executed a theka in favour of the 
mortgagee for a term of forty years, the 
usufruct being the same as the annual 
interest on the mortgage. Shortly after¬ 
wards Sadho Singh brought a suit for pre¬ 
emption alleging that the whole of the 
transaction of mortgage and lease amount¬ 
ed in fact to a usufructuary mortgage, and 
suooeeded. Tne result was that he obtained 
possession. The suit is brought against 
him, Sadho Singh, for redemption and 
possession. We think he oannot be heard 
to say that his position is not, in fact, that 
of a usufruotuary mortgagee. Both the 
Courts have dismissed the suit on the 
ground that it was premature and that 
under the terms of the mortgage-deed it 
was not redeemable until the expiry of 
forty years. On appeal before us it has 
been argued strenuously that having regard 
to the covenant contained in this particular 
mortgage, that is to say, the contraot 
between the parties, it was open to the 
mortgagee to sue not only for the unpaid 
interest in any year that was in defaulb 
but for the whole amounbofthe mortgage- 
money. Thus five years afterwards if 
default was made in the paymenb of the 
interest, he could sue at onoe for the whole 
Bs. 600 plus interest then due. If the 
mortgagee was entitled to oome in before 
the expiry of the term it was argued that 
it would be inequitable to hold that the 
mortgagor was not equally entitled to 
redeem exoopt on the expiry of the forty 
years. It has been held in a number of 
rulings that the rights of a mortgagor and 
a mortgagee are oo-extensive and we do 
not think that the ruliog of their Lord¬ 
ships of the Privy Council in Bakhtawar 
Begam v. Husaini Khartum (1) entirely 
overrules this proposition. Aooording to 
that ruling there may be a contraot be¬ 
tween the parties whioh would enable the 
mortgagor to oome in for redemption before 
the period fixed. The oases whioh have 


(1) (1914) 36 All. 195-29 I.C. 356 = 41 I,A. 84 
(P.O.), 


been quoted on the other side are Bant 
Prasad v. Jagrup (2) and Dilthamman 
Singh v. Amar Deo Singh (3/. In those 
oaaea it was argued that beoause a very 
loDg term had been fixed, the bargain was 
harsh and unoonsoionable. We do not 
think those rulings have any application 
in this case. Having regard to the oontraot 
contained in che mortgage-deed we think 
it is only eqaitable that the plaintiff should 
be allowed to redeem it now. After all 
the pre emptor is not in any way damni¬ 
fied. He gets baok his money, The result 
is that we allow the appeal. A deoree will bo 
prepared under Order 34, rule 7 giving tho 
plaintiff six months from this date within 
which to pay in the money. The effeot of 
this deoree will be that if the deoree holder 
pays R 9 . 600 within the time fixed she 
will obtain possession over the whole of 
the property mortgaged, the theka being 
thus rendered null and void. The plaintiff 
is entitled to her oosts throughout. 

Appeal allowed , 

(3) (1912) 10 A.L.J. 167-15 I.C. 880. 

(31 (1914) 12 A.L.J. 492-23 I.O. 926. 
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Todball, j. 

Basdeo Ram Sarup and others —Defend- 
ants-Applioants 

v. 

Mulchand Nemi Chand —Plaintiffs-Oppo- 
site Party. 

Civil Revision No. 14 of 1920, decided 1 
on 24th January, 1921, from an order of 
the Small Cause Court J., Agra. 

Provincial Small Cause Courts Act , 8 . 17— 
Deoree giving incorrect figures as to amount— 
Defendant depositing amount given in decree com¬ 
plies with (he law . 

It ie the duty of the Court to enter oorreofc 
figures in ita deoree. 11 a deoree inoorreotly states 
the amount to be deposited and the defendant 
deposits the amount stated therein under 8. 17 of. 
the Bmall Cause Courts Aot he must be deemed to 
have complied with the law, [P. 146, Os. 1 and 2.] 

Kailas Nath Katju —for Applicants. 

Narain Prasad Asthana —for Opposite 
Party. 

Judgment ;—This is an application 
in revision under seotion 25 of the 
Small Cause Courts Aot. The faota are* 



1921 


bam PBASAD v. EMPEBOB (Lindsay, J.) 


Allahabad 145 


as follows The plaintiff-opposite-parby 
brought a suit against the applicants to 
reoover a oertain earn of money. In the 
plaint, as it stood first, that sum was 
Bs. 285-12 0. He also asked for interest 
pendente hte and subsequent to the dooree. 
The deoree was passed ex parte and ran as 
follows:— 

Date ... 20th of August 1919 

In whoBB favour ... Plaintiff 

Against whom ... Defendants 

Arpounb decreed ... Rs 285-12 

Costs ... Rs. 33-14 

By whom payable ... Defendants 

Under these the words written were :— 
“ The claim of the plaintiff together with 
oosts and future inbereet is deoreed.” 

Now, after the institution of the suit the 
plaintiff amended his plaint and his claim 
was aotually for R 9 . 293 8 3 and Rs. 43-4 0 
oosts. The deoree was passed on the 20th 
of August, 1919. On the 26th of August, 
six days afterwards, the defendants depo¬ 
sited Rs. 320 under seotion 17 of the Aot 
and asked for a rehearing. Their applica¬ 
tion for rehearing has been rejected on the 
ground thab the deposit was insufficient 
because it did not inolude a suffioienb 
amount to cover the interest on the olaim 
from the date of the suit up to the date 
of the deoree. The total figures in the 
deoree are 319-10, They deposited 
Bs. 320, one anna more than what was 
neoessary to oover the interesb for six days 
on Rs. 319. The lower oourb has held that 
the words " Dawa muddai mai kharcha wo 
»ud ainda degree ho" ought to have put the 
defendants on bheir guard and made them 
deposit a sufficient amount to oover the 
interesb from the date of the suit up to the 
date of the deoree. The oourb below has 
taken a very beohnioal view of the whole 
■matter, probably beoause the learned 
gentleman who represented the defendant 
in the court below was a little bib too 
insistent on his view of the case and lost 
aigbt considerably of his clients* interest. 
If toe oourt below did not wish to mislead 
any person it ought to have put into its 
deoree correct figures. Ib is all very well 
to say that the plaintiff’s olaim is deoreed 
in full and then to add under or above that 
■Statement, details of figures whioh. are in- 
oorreot and then to ask the defendants to 
“ft® osculation for themselves to see 
whether those figures were oorreot or not. 

daiy , of tba Wirt to enter 
1 oorreot figures in its deoree and if. a 

1931/A 19 A SO 


defendant deposits the amount stated I 
therein under seotion 17 of the Small I 
Cause Courts Aot he must be deemed I 
to have complied with the law. The 
deoree drawn up by the oourt below was 
oarelessly drawn up. It was inoorreob in 
figures as well as in details, aod it is 
impossible to say on the faoe of that deoree 
thab the defendants had nob oompliedwith 
the Law. As a matter of faot the deoree has 
since been amended on the 20th of 
Daoember, 1919, and the figures have bean 
altered. I therefore allow the revision and 
set aside the order of the Court below. 
The defendants will be allowed two weeks 
from the date of the reoeipt of the reoord 
by the Court below to deposit a sum of 
Rs. 336 12 3 plus interest from the 23rd of 
Jane, 1919, to the 26th of August, 1919, 
Intimation of the reoeipt of the reoord 
shall be given to the pleader for the 
defendants within twenty-four hours of its 
arrival. Costs of this application and all 
oosts incurred by eitbor party up to the 
present moment will be oosts in the cause 
and will abide the result. Any sum 
already deposited, if any. will go to make 
up the sum of Rs. 336-12 3. 

Order modified. 


AIR. 1821 Allahabad 146 . 

Lindsay, j. 

Ram Prasad —Aooused-Applicant 

v. 

Emperor —Opposite Party. 

Criminal Revision No. 573 of 192 
decided on 29th September, 1921 , from a 
order of the Disb. Magb., Mcmffarnagar. 

Criminal P O., 8. 110 -Order to leave a tert* 
place on threat of being pro »em, t dUu"u\*l* 

7 bk S 

Avsir tro "“° ,,a - * ‘Wus 

Jatya Chandra Mukerji-! or Applioao 

R. Maloomson —for the Crown. 

Lhisday, J.—This is an application t 

h am Pr f a u againat whon > an ord. 
h f M beei y nad0 by fcba Di8 Me* Magistral 

1921 ° ZI aSR 0 ® tha 2nd 01 Siftamb! 

A “rttfied oopy of this order 
More me and, so far as it relates to R», 
p Mlows :— 1 ’R 0a d wport ( 
8.0. Kbatoli. Bam Prasad is shown to be 1 
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undesirable man. He will leave Ebatoli at 
onoe or be proseoated as a bad oharaober. ” 
According to the instructions supplied to 
the learned Government Pleader the 
Distriot Magistrate seems to take up the 
attitude that Bam Prasad cannot question 
this order and that in any case his 
application is premature, inasmuoh as no 
proceedings have been taken yet against 
him as being a bad obaraoter. 

The order of the Magistrate directing 
Ram Prasad to leave the town of Khatoli 
under threats of being proseouted as a bad 
obaraoter is wholly indefensible, and one 
whiob he bad no jurisdiction to make. If 
he believes Ibat Ram Prasad is a person 
wbo is liable to be dealt with as a bad 
oharaober he oan take against him such 
proceedings as are warranted by the 
provisions of the Criminal Procedure Code. 
He has, so far as I am aware, no authority 
to order a man to leave any plaoe under 
threats of being proseouted as a bad 
oharaoter. The attention of the learned 
Distriot Magistrate may profitably be 
drawn to the oase of Muhammad Bakar 
Alt v. Hanwant Singh (1). In the judg¬ 
ment which was delivered by a Benoh of 
this Court the learned Magistrate will find 
some observations whioh are pertinent to 
the matter in hand and whioh deal with 
the olaim of Magistrates to issue exeoutive 
orders for whioh they oan produoe no 
statutory authority. 

I seb aside the order of the learned 
Distriot Magistrate aooordingly as being 
illegal and ultra vires. 

Order set aside. 


(1) (1097) A.W.N. 59 


* A IR. 1821 Allahabad 146. 

Tudball and Sulaiman, jj. 

Muhammad Zaman and others— Defen- 
dants-Appellants 

v. 

Maneur Hasan and others— Plaintiffs- 
Respondents. 

First Appeal No. 451 of 1918 decided on 
30th May, 1921, from a deoree of the second 
Addl. Sub-J., Aligarh. 

• Bidhuav - Religious projMflon-UwjaJd 


triot Magistrate and Polios OfEiera. Bat pri¬ 
marily the purpose lor whioh a highway ia 
dedioited is (hat of passage Any extensions 
thereof must besuoh as are not inooasistent with 
the m»intenanoe of the paramount idea that the 
right of the publio is that of passage. Hsnoe a 
religious prooe3Bion is not entitled,by frequent 
stops in a publio street for the purpose of perfor¬ 
ming some religious rites, to blook the passage in 
an unreasonable manner, [?. 117, 0. 2 ; P.l 18, 
C. 1] 

B. E. O' Conor, Nehal Ohand and Iqbal 
Ahmad —for Appellants 

S. A. Haider and Hyder Mehdi —for 
Respondents. 

Tudball, J. : —This is a defendants’ 
appeal. The plaintiffs respondents are the 
representatives of the Shia Community 
in the town of Aurangabad. The four 
defendants appellants are the represen¬ 
tatives of the Sunni community in the 


same town. 

In bheyears 1916 and 1917 trouble arose 
between the two communities in reBpeot 
to the muharram festival and the 
passing of the Shia prooession along 
the road behind the Jama Masjid of the 
town. Thisroadisanarrowpassageaboubl2 
feel wide. The Sunnis, it appears, objeoted 
to the Shias stopping behind the mosque, 
forming themselves inbo a oirole and going 
through the Matam, ohiefly on the ground 
that it interfered with the Sunnis, who 
were in the mosque, saying their prayers. 
In 1916 a working arrangement for that one 
year was made with the oonsent of parties 
but the trouble arose again in 1917 and the 
Shias made a representation to the District 
Magistrate, notioe was issued to the Sunnis, 
they filed objections, with the result that 
the Magistrate direoted that the Shias 
were to stop performing the Matam behind 
the mosque and within ten yards of it on 
either side. Thereupon the plaintiffs 
brought the suit, out of whioh this appeal 
has arisen, in the year 1918. The relief 
that they olaimed was a deolaration that 
they along with other Shia residents of 
qasba Aurangabad were entitled to stop 
and perform the Matam in a oirole 
on the publio thoroughfare at the back 
of the Jama Masjid and that the defend¬ 
ants had no right to offer obstruction 
to them or to prevent them from doing 

so They further olaimed Rs. 200 as 
damages by reason of the action taken in 
the vears 1916 and 1917 by the Sunnt 
community. They also asked for a per- 

manent injunction to restrain bbedefendants 

from in any way obstructing them In 
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performing tbs Alatam in a oirole at the 
baok of tba mosque. The defendants did 
not deny the right of the S/iia seat to 
. go down the road in prooession on the 
oooasion of the Muharram. What they 
did objeot to was the stopping of the pro¬ 
cession every few paoes, formation of the 
■orowd into a oirole for the purpose of per- 
. forming the Matam and the declaration 
wbioh the plaintiffs olaimed. 

The learned Subordinate Judge found 
'that no damages had been established and 
dismissed the claim for them. He gave 
a declaration that “ subject to the orders of 

• the Local authorities regulating the traffic " 
•the plaintiffs have a right to make " short " 
stays in the lane at the baok of the Jama 
Masjid at Aurangabad for the perfor¬ 
mance of Matam. He granted an 
injunction restraining the defendants 
mentioned in the plaint from interfering 

-with the said parformanoe. The defendants 

> have appealed. On their behalf it has been 
^maintained that the right whioh the plain- 
■tiffs olaim is a right whioh no court oan 
-possibly deorae, for the ohief reason that 

• it is one oontrary to the user for whioh 
■4he road was dedioated to the public. 
The plaintiffs have filed objections. They 

••have aooepted the decree of the oonrt 
-below so far as the damages are oon- 
•oerned but they objeot to tba words,— 
‘Subjeot to the orders of the Looal 

• authorities regulating the braffio. ” They 

• say that they are entitled to a deolaration 
without the use of these words at all, 
•ohiefly because theLooal authorities, that 
vis the Distriot Magistrate and the Police 
- officers, are no parties to the suit. Ib 

> seems to us that the suit as brought must 

• fail. What the plaintiffs want exaotly is 
4o be founain the evidence of the plaintiff 
-Saiyid Hasan Ahmad. According to this 

wifenesB, when the Shia community goes 

• down this road in prooession at the baok of 

• the mosque the prooession stops every two 
or four paoe3, forms itself into a oirole and 

performs the that is, the walling, 

-the beating of the breast and the crying of 
the names of Hasan and Husain. He 

^Tb »!ii 8 i? a V h0 r ° a ? is aboal ’ 12 fQ8(l wide. 

‘iL n \ h - QD j 9 8090 6ha6 fcha between 
the parties does not relate to the right of 

• *he plaintiffs to pass down this road in 

f he ri * bb to stop on the 

^PPage la8 j 8 {rom aa 
Sautes,, so that, the distance in l eag |h 


behind the mosqne being about 25 yards, 
to cover this 25 yards the prooession 
would take certainly not leas than 35 
miautes and probably very much longer. 
We have bean referred on behalf of the 
plaintiffs to a large number of decisions 
wbioh lay down that religious prooessions 
passing along a road are lawful and legal 
and oaonob be prohibited. In some oases 
it bas bean laid down that religious proces¬ 
sions are entitled to pass along a publio 
road aooompaoied with mnsio. There is at 
least one decision that nothing beyond a 
right of passage may ba deolared and that 
Che plaintiff is not entitled to a declaration 
that he has a right to pass along the road 
while playing music. Be that as ib may, 
we are not now concerned in bhis case 
with a right to play musio or a right to 

D . aS8 . pcoo038ioD - If we examine the 
P amtiffs’ evidenoa the right whioh the 
plaintiffs olaim is praobioally a right to 
stop a procession a large number of times 
to blook the roadway oomplebely and pre- 

ve “!. ita P80r by otbar members of the 

take h^° (ih° 500 ar9 3a PP° 9 ® d 
irt ? h , 6 P ™ oa98lon b “tthe probabi- 
hty is that a.far larger number take part. 

S anTJ‘ t0d 8ll0 PP‘ Q S of » b ''B procession 
for suoh long periods as 5 bo 7 minutes in 

taini a J r ° W - aa9 babiad tba mosqae is cer- 
tamly a nuisanoe and is inconsistent with 

that T Z? 0 *' fih9 P ara «°unb idea 
that the right of the publio on a nablio 

road is a right of passage. Counsel for 

the plaintiffs laid great stress on the iude 

meat of the Madras High Court in 
**"• Ohariar Th' (1) e 08 o i’ "“ n 

AT”* 3 boba fonnd at Pages 585 5RR 

proosssion through a Duhli« ?? ,n 

to the control of the Magistrate^nVi^ 10011 
the pnblia thoroughfare in a and to use 
usual way. It nowhere h * f 8a8 ° nab,a and 

a procession has a right to stop in !hL 6ha6 
unreasonable manner which U 

-«»Jiz 

tha °°° fa ° l °* ah » 

(I) ,U08 > 88 Mad. 004-13 M.ti.J, ^ 
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( Police Offioers. To quote from the very 
ruling mentioned above, at page 587 :— 

“ This passage is referred to with approval 
by Collins, L.J. in Eickmar. v- Maisey 
and he adds, " now primarily the purpose 
for which a highway is dedioated is that of 
passage asisshown by the case of Dovaston 
v. Payne and although in modern times a 
reasonable extension has been given to 
the use of the highway as suob, the authori¬ 
ties show that the primary purpose of the 
dedication must always be kept in view. 
The right of the publio to pass and re-pass 
on a highway is subjeot to all those 
reasonable extensions which may, from 
time to time, be reoognised as necessary to 
its exeroise in accordance with the enlarged 
notions of people in a oountry becoming 
more populous and highly civilised, bub 
they must be suoh as are not inconsistent 
with the maintenance of the paramount 
idea that the right of the publio is that of 
passage.” 

If we apply the principle underlying 
these remarks to the faots of the present 
case we see clearly that what the plaintiffs 
ask in the present case is absolutely incon¬ 
sistent with the maintenance of the 
paramount idea that the right of the publio 
is that of passage. In plain words what 
they ask from the Court is a declaration 
that they have a right to block the passage 
in a very unreasonable manner. The 
declaration granted by the Court below is 
a declaration whioh oould not stand even 
if the plaintiffs were entitled to a right to 
blook the roadway. It is too vague when 
it lays down that the plaintiffs have got a 
right to make " short ” stays in the laoe. 
The stoppage of the procession is inconsis¬ 
tent as we have said above with the para¬ 
mount idea that the right of the public 
along a publio road is a right of passage. 
We repeat again that the plaintiffs’ right of 
passage along this road in procession is nob 
in dispute. They have gone to the furthest 
extreme and have claimed aright to whioh 
they are nob entitled and whioh no Civil 
Oourb oould possibly deolare, namely, the 
righb to blook a road and prevent the publio 
fromusing ib. In our opinion the plaintiffs’ 
gait as brought must fail and ought to have 
I been dismissed. We allow the appeal and 
get aside the decree of the Court below. 
The plaintiffs’ suit will stand dismissed 
with costs in both Courts. The oross- 

objeotions are dismissed with oosts. 

Appeal allowed. 
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Stuart, j. 

Damarcha —Aooused-Applicant 

v. 

Emperor —Opposite Party. 

Criminal Revision No. 797 of 1920, 
deoided on 5th Maroh, 1921, from an order 
of the First Class Magt., Cawnpur. 

Crimir.al P.C,, S. 206 and 8. 2ol— Chaps. 1£> 
and 31, 

Where a case tried as a warrant case is subse¬ 
quent!; converted into an enquiry into an oflenoe- 
triable by a Court of Sessions, and where the 
acoused has not oross-examined the witnesses, he- 
has a right to have the witnesses re-oa)led foi- 
oross examination. [P. 146, 0. 9; P. 149, 0, 1,] 

A. P. Dube —for Applicant. 

R. Malcomson —for the Crown. 

Stuart, J.:—Damaroha was proseouted 1 
by the police on the allegation that be had' 
committed an offenoe punishable under 
seotions 325 and 326 of the Indian Penal 
Code. These being offences triable by a 
first olass Magistrate as warrant oases the- 
procedure adopted was that laid down under- 
Cbapter 21, Act V of 1898. Under the 
provisions of seotion 256 the aooused doeg- 
not require to oross-examine the witnesses 
for the prosecution until the obarge has 
been framed. The trying Magistrate came 
to the oonolusion after bearing the evidenoe- 
that a pnma facte oase was made out under 
seotion 307 of the Indian Penal Code. 
That offenoe is triable not by a Magistrate 
but by the Court of Session. He therefore 
converted the proceedings into an enquiry 
into a case triable by the Court of Session. 
Chapter 18 of Act V of 1898 then applied. 
Under the provisions of that Chapter the 
aooused muBb cross-examine as each 
witness is oalled or not oross-examine at 
all. Because the acoused bad not oross- 
examined, the Magistrate took the view 
that he bad no right to have the witnesses 
re-called for orosa-examination. The Magis¬ 
trate has submitted a oandid explanation 
in whioh he states that this was his view. 
In the particular oiroumstances of this oase 
the aooused has been prejudiced. If from 
the very beginning he had known that be 
must oro88-examine at once beoause the 
prooedure was under Chapter 18 he would 
have no grievance, but be did not know 
that faot until'tbe oharge was framed. In 
the oiroumabanoes the proceedings muBb be 



kayasth *t. k b. oorpn. a. sat narain singh (Piggobb, J.) Allahabad 149 


quashed. I return the record to the 
District Magistrate of Cawnpur with the 
direotioo chat Datnaroba be puo upoo hia 
trial before a Magistrate other chan 
Mr. Lynoh on a obarga uoder seotion 307 
'In order that an enquiry may be made into 
‘'She oase ander the provisions of Chapter 18, 
Act V of 1898. 

Proceedings quashed. 
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PlGGOTT AND WALSH, JJ. 

Kayasth Trading and Banking Corpora • 
i 'Aon— Judgmaob-debbor-Appellant 

v. 

Sat Narain Singh and others —Daoree- 
' holdera-Bespondents. 

First Appeal No. 139 of 1920, deoided 
on 22nd January, 1921, from an order of 
the Diet. J., Gorakhpur. 


(a) Companies Aot (VII of 1918), 8. 933 (i)—Pro- 
p$rty attached before winding up but soli after 
' wards -Execution should be held to be put in force 
■when the property is attached. 

Long after oettaic property belonging to a 
company had been attaohed and after it had been 
repeatedly pat up for sale but before it was 
aotually sold in auotion, another oreditor applied 
for tho v?iodiag up of (be company and a liqaU 
• dafcoe was appointed. 

flsli, that an auotion sale of the property 
whioh took plaoe subsequently was not invalid 
beoause the eceoatioa in the oase should be held 
to have been pat in foroe long bsfore the winding 
ap order, in faet, when the property was first 
attached. 

The words "any attaohmsnt. distraint ot ere- 
ontron pat in foroe” mast be ooasidered as a 
-whole. [P.161,0. 1.1 


(b) Companies Act fVIIo/1918), 8. 179—Liou 
daforapp | alin ! rtei'h,ufMindi , j ! 7 t 1 p Oourl'e pei 

, ' r “ n * ° r,at ri,k hiving to pay, o 

I/ailur#jOosti out of hfe oton pocket. 

n ,JlL qal,, ?.‘. 0 1 t8 “ tB 0ffil0tB 01 the and n< 

ordinary litigant, at all. A liquidator appoints 

in winding-up by the Court ought not to appei 

,an rwT* w j‘ h , Q ?‘ * ha P«miMion of the wlndlm 
up Ooart, and if he doeB so, he runs oonaiderabl 
rifllj, in the event of failure, of having to pay ti 
• ooats out ol hie own pocket. [P. 161,0? 8 J \ 

Nihal Ohand —for Appellant. 

Priya Nath Banerji —for Baapondeuti 

ia , ; : 7- The , app0,lant in fchia 

i8 the Official Liquidator of a Oompa 

iinownr-v M tbe Hayaslhw Trading P 


Bankiog Corporation Ltd. This Company 
was brought into liquidation on a winding 
up application presented to this Court by a 
creditor on the 26<h of February, 1920 and 
the winding-up order was made on the 
29tb of May, 1920. Long previously to 
this the immovable property belonging 
to the Company with whioh we are oon- 
oerned in this appeal had been attaobed at 
the instanoe of certain creditors. During 
the year 1919 tbe property was repea¬ 
tedly proclaimed and put up for sale. For 
reasons with whioh we are nob now con¬ 
cerned tbe Court had seen fit to fix a 
reserve prioe of Ks. 30,000 and at one sale 
after anothemo one oame forward prepared 
to bid this prioe. The judgment-debtor, 
that is to say, tbe Company had in the 
meantime more than once represented to 
the Court that there was a reasonable pros¬ 
pect of their being able to dispose of tha 
property to greater advantage by private 
treaty. Tbe reasonable price suggested in 
thesevarious petitions to theOourt was from 
Rs. 35,000 to Ra. 40.000 ; bub as a matter 
of faob the Company, although allowed 
abundant opportunity by the Execution 
Court, had not auooeeded in finding a pur¬ 
chaser prepared to give eveu as muoh as the 
reserve prioe of Rs. 30,000 whioh had been 
fixed for the auotion-sale. Finally, the pro¬ 
perty stood advertised for Bale on the 26bh 
of February, 1920, tbe very day on whioh 
the winding-up proceedings were initiated 
by the presentation of a petition on the park 
of another oreditor in this Court. Onoe 
more there was no bidder prepared to offer 
the reserve prioe and the Amin reported 
aoaordingly. The Court's order on his 
report was that the deoree-holder be allow¬ 
ed 14 days within whioh to make some 
further application. On the lsb of Maroh 
1920, however, the Court reoeived from the 
Speoial Manager, Court of Wards, whois now 
the principal respondent to this appeal, a 
communication expressing his willingness to 
pay Rs. 32,000 for the property under 
attachment. On this the learned Distriot 
Judge fixed the 3rd of Maroh, 1920 for 
auotion-sale. No fresh proclamation was 
issued and we understand that no bid was 
reoeived exoapt the respondent's bid of 
Ba. 32,000. The Bale was oonoluded upon 
this basis and has ainoe bean aonfirmed by 
the Exeoutlon Court, in spite of protests 
by the judgment-debtor. The appeal 
before us is against the order confirming 
the sale, nr tha Order overruling lha judg- 
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ment-debtor’s objections to the sale. Two 
distinot points are taken, one under the 
Code of Oivil Procedure, and one under the 
Indian Companies Aob. We may take 
them in thip order. It is contended that 
the learned District Judge in fixing the 3rd 
of Maroh, 1920 for the auotion sale, with¬ 
out issuing a fresh proclamation, commit¬ 
ted a material irregularity and that by 
reason of this irregularity the appellant 
hae suffered substantial I 099 . In the view 
whioh we take on the question of substan¬ 
tial loss it is nob really necessary for us to 
discuss the question of the alleged irregu¬ 
larity at any length. We may say simply 
that in our opinion there was an irregula¬ 
rity committed in this matter. As we 
look at the point, the order aotually 
passed by the Execution Court on the 26th 
of February, 1920, was in effeot an order 
adjourning the sale sine die. No doubb in 
passing bis subsequent order of the 1st of 
Maroh, 1920, the learned Distriot Judge 
was aotuated simply by a laudable desire 
to save the executing creditors from having 
to pay fresh proclamation fees whioh they 
had fruitlessly done over and over again in 
bhe course of the previous year. We 
think, however, that, as a strict point of 
law his powers of adjournment were 
exhausted by the order of the 26bh Febru¬ 
ary, 1920, and that his order of the 1st of 
Maroh, 1920, was really an order fixing a 
new date for the sale and thab a proclama¬ 
tion should have issued. We feel, however, 
perfectly satisfied that no substantial loss 
was suffered by the judgment-debtor in 
oonsequonoe of this procedure. 

The case in favour of the alleged sub¬ 
stantial loss begins and ends with the faob 
that, since these proceedings were conclud¬ 
ed, that is to say, in the month of August 
last, bhe Municipal Board of Gorakhpur 
came to a resoulbion that they were pre¬ 
pared bo acquire this properby for Rs. 40,000. 
Why they should have arrived at this 
resolution in the month of August, 1920, 
when the property had been advertised for 
sale over and over again in the year 1919 
and could then have been acquired by any 
one prepared to bid Rs. 10,000 less, ibis 
impossible for us to say; but for the purposes 
of this appeal it is quite sufficient to make 
the point thab there is not the slightest 
reason to suppose that, if a fresh sale pro¬ 
clamation bad been issued in the month 
of Maroh, 1920, either the Municipal Board 
of Gorakhpur or any one else would have 


bid any sum in exoeBS of the sum ofr‘ 
Rs. 32,000, aotually bid and since paid by 
the respondent. The Municipal Board of 
Gorakhpur obviously was nob prepared in 
that month to pay Rs. 40,000, or any other • 
sum for the property. 

We therefore overrule the objection taken* 
under the Code of Civil Procedure. 

The point taken under the Companies- 
Act is based upon the wording of- 
section 232, considered along with 
seotion 163 of the said Aot. According to- 
the earlier of these two sections the- 
winding-up proceedings are deemed to- 
oommenoe at the time of the presenta¬ 
tion of the petition. In this case therefore 
these proceedings commenced, within the-, 
meaning of this seotion, with the- 
presentation of the creditor’s petition to- 
this Court on the 26th of February, 1920. 
The relevant words under seotion 232 are> 
bhe following:— 

'* Where any Company is being wound¬ 
up, any attachment, distraint or execution-- 
pub in foroe withoub the leave of the Court' 
after the oommenoement of the winding-up- 
shall be void.” 

The appellant asks us to bold that the>< 
sale of property was a putting in force ot ) 
an execution within the meaning of this 
seotion. The expression whioh we have- 
quoted is taken bodily from bhe English law 
and is not altogether reooncilablo with the- 
rules of our Code of Oivil Procedure on the- 
subjeot of execution of deorees. We take- 
note of the faot that in the Companies Aot 
itself provision is made for two distinct' 
contingencies. The Court to whioh the- 

winding up petition is presented oan, if it- 

sees fit to do so, pass an order bhe effeot of 
whioh would be to suspend all proceedings, 
including execution proceedings, against 
bhe Company’s assets for the period between 
the presentation of the petition and the 
passing of the winding-up order. Seoondly, 
on the passing of the winding-up otder, all- 1 
proceedings, including proceedings in 
execution, are automatically suspended, 
unless the leave of the Court be obtained.- 
In the present instanoe no interim order- 
was passed by the Oourb in charge of the- 
winding-up, and we may say that on 
looking into bhe matter we think it very 
unlikely thab any suoh order would have- 
been passed if it had been asked for. 
Looking ab the sobeme of the Companies- 
Aot as a whole, and also ab the English, 
authorities in whioh the expression with. 
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whiob we are concerned has been interpret¬ 
ed, we have no doubt that the words 
"any attachment, distraint or execution 
put in force” must be considered as a 
whole, and that in this particular oase 
the execution with whioh we are 
oonoerned had been " put in force ” witbin 
the meaning of this section long prior to the 
26th of February, 1920. It was in faot pat 
in foroe for the purposes of this seotion 
when this particular property was attached. 
This plea therefore also fails and we dismiss 
the appeal accordingly with ooste. 

With regard to the OBioial Liquidator 
we think it fair to say that the point taken 
by him under the Companies Aot was in 
our opinion so far arguable that it was 
nob improper for him to raise it before tbis 
Court, so that we see no objection to his 
taking the costs of this appeal out of the 
assets of the Company. 

Walsh, J :—I entirely agree. With 
regard to the point under the Companies 
Act there would appear at first sight super¬ 
ficial difficulty inreoonoilingseotion 232 with 
seotion 168, whiob says that the winding- 
up shall be deemed to oommence at the 
time of the presentation of the petition, 
and with the provisions vesting in the 
Court the power to stay or to allow execu¬ 
tion proceedings after presentation of the 
petition or even after the winding-up order. 
But these sections are lifted verbatim from 
the English Aot and have beau substanti¬ 
ally in foroe in Eoglandsinoe 1857. It was 
decided by the Ecglish Court of Appeal, in 
dealing with the very question now raised 
before us, as long ago as 1864, that 
seotion 232 of the Indian Companies Aot 
of 1913 musb be read with and controlled 
by sections 169 and 171. In addition tc 
that, in applying tbis law to India, it muab 
be noted that the words "patting in foroe" 
are nob striotly applicable to the machinery 
for issuing execution in this oountry. After 
•11, they really mean no more than putting 
in motion, and it has been deoided in 
England that where the writ for possession 
has been handed to the Sheriff or the 
Sheriff has actually entered, exeoutioo has 
been put in foroe" within the meaning of 
lhat seotion. Moreover, if the matter had 
oome before me sitting as the Judge in 
winding-up and there had been an applioa- 
ton by the Company, either before the 
actual winding-up order or after it, to stay 
rortber prooeediDgs by the decree- holder 
linder Ihia deoree, I am quite satisfied 


after examining the authorities on the 
subjeot in England, that it would have 
been my duty to have allowed the execution 
to prooeed. For example, where a oreditor 
has issued execution bona fide, that is to 
say, applying that term to India, has 
applied for execution, which in this oase he 
did as long ago as 1917, and the Sheriff 
has been put in possession before the 
presentation of the petition, the oreditor 
will not, except under exceptional eiroum- 
stanoes, be restrained from selling. If a 
sale were shown to be likely to be ruinous 
to the good will or assets of the Company 
the oreditor would, aooordiDgto the English 
praotioe be restrained from selling but- 
allowed a first charge on the assets of the 
Company in the winding-up for his debb 
and oosts as a condition of granting the 
stay. It has further been held that where a 
Company hasvexatiouBlydelayed its oredit¬ 
or so that he oould nob obtain a deoree 
before the presentation of the petition and 
had to issue execution after the winding- 
up had taken plaoe none-the-less he has 
been allowed to prooeed with his exeoution. 
Seoondly, while agreeing with what my 
brother has said about the ooBts in this 
oase I would draw attention to the reoog- 
nized praotioe with regard to liquidators, 
who are offioers of the Court and not 
ordinary litigants ab^all, that a liquidator 
appointed in a winding-up by the Court 
onghb nob to appeal in any case without 
the permission of the winding-up Gourb, 
and if be does so, ha runs considerable risk 
in the event of failure, of having to pay the 
oosts out of his own pocket. 

Appeal dismissed. 

* 

A.I.B. 1921 Allahabad 161. 

Lindsay and Stuart, jj. 

Baton Singh and another —Aaoused- 
Appellants 

v. ' 

Emperor— Opposite- Par ty. 

Criminal Appeal No. 530 of 1921, deoided 
on 9tb August, 1921, from an order of the 
S.J., Eumaun. 

Crimtoci P.O.. 8. 989-Penal Code, fit. 90S and 
300— Offencei under the hoc uciictu cannot he in 
the mm Iranioclion. 

It cannot baeaid that an ofisnes under B. 909 of 
“• Panel Code of intentionally emitting to give 
inlonsation respecting the commission oi a murder. 
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■a ocmmitted in the same traDaaotion as the 
murder, (or the commission of the murder is one 
transaction and the omission to give information is 
a separate transaction. It is not opento the Court 
to condone the irregularity of joint trial in suoh a 
case. 96 Mad. 61 (P.C.), Poll. [P.162,0.1.] 

Lalit Mohan Banerji —for the Crown. 

Stuart, J,: —Ratan Singh, a hill •man 
from the Almora District, is alleged to have 
murdered his wife Naruii in the village in 
which he lives, on the night of the 28bh of 
February, 1921. Guman Singh, his father, 
is alleged to have discovered the faot of 
the murder direotly after it was committed 
and to have intentionally omitted to give 
information in respeot of it. A first olass 
Magistrate iD the Almora Distriot commit¬ 
ted the father and the eon jointly to the 
Sessions Court. The Sessions Court oon- 
vioted the son of murder and sentenced 
him to death, subjeot to confirmation by 
this Court, and sentenced the fabher to six 
months’ rigorous imprisonment under 
seotion 202 of the Indian Penal Code. The 
oase having oome up before this Court in 
appeal aDd under reference for confirmation, 
our attention was drawn to the faob that a 
joinb trial oould only have been justified 
under the provisions of the law if the con¬ 
ditions of seotion 239 of the Code of 
Criminal Procedure were oomplied with. 
It cannot possibly be said that an offenoe 
under seotion 202 of the Indian Penal 
Code of intentionally omittmg to give 
information respeobing the commission 
of a murder, was oommitted in the same 
transaction as the murder, for palpably 
the commission of the murder was one 
transaotion and the omission to give inform¬ 
ation \vas a separate transaotion. The 
gist of the charge under seotion 202 of the 
Indian Penal Code is the omission bo give 
information regarding a transaotion whioh 
is already completed. There is no question 
of abetment or attempt) to commit an 
oflenoe and in these oiroumstanoes the 
trial was illegal. Ib is not open to us to 
oondone the irregularity. This was laid 
down by tbeir Lordships of the Privy 
Counoil in Subrahmania Ayyar v. King- 
Emperor (l). At page 97 they say “ Their 
Lordships are unable to regard the disobe¬ 
dience to an express provision as to a mode 
of trial as a mere irregularity." ' The 
remedying of mere irregularities is familiar 


<1) (1903) 25M*d. 61-23 I.A. 267-11 M.L J. 
283-8 Bar 160- (P.O.). 


in most systems of jurisprudence but it 
would be an extra-ordinary extension of suoh 
a branch of administering theoriminal law 
to say that when the Code positively enaots 
that such a trial as that which has taken 
place here shall nob be permitted that this 
contravention of the Code oomes within the 
description of error, omission or irregu¬ 
larity.” These are in effect the words 
used by their Lordships. We therefore seb 
aside the conviotions and sentences as 
having been obtained in an illegal trial. 
With regard to Ratan Singh we direct bhab 
he be retried by a Court of competent juris¬ 
diction on the oharge under seotion 302 of 
the Indian Penal Code. Inasmuoli as the 
learned Sessions Judge who tried him has 
already expressed his opinion as to his guilt 
it will not be desirable that he should try 
the case. We therefore direot the Sessions 
Judge of Bareilly to try Ratan Singh on 
the oharge already framed, that is to say, 
that on the night of the 28th of February 
last he murdered his wife Naruii with a 
blunt instrument. With regard to Guman 
Singh, in view of the oiroumstanoes that 
the offenoe oharged against him is nob a 
grave offenoe, that be was in ousbody from 
April to July last while awaiting his trial 
and has been in prison for nearly a month, 
we pass no order as to his retrial. His 
oonviotion and sentenoe are seb aside, and 
it is directed thab he be forthwith released 
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Lindsay and Kanhaiya Lal. jj. 

Muhammad Muin-ud-Din and another — 
Defendants-Appellants 

v. 

Jamal Fatima — Plaintiff-Respondent. 

Seoond Appeal No. 319 of 1919, deoided 
on 13th May, 1921, from a deoree of the 
Sub-J., Budaun. 

• Contract Act, 3. 23 -Ante nuptial agreement 
tor paving attain sum as maintenance in case of 
disssnslows with thi object ot safe guarding 
against reasonable apprehention of ill treatment h 
valid—Mohamadan Law—Marriage, 

An ante-nuptial agreement made brtween a lady 
and her prospeotive husband and her proepootlve 
father-in-law, providing for the payment of a 
oertain maintenanoe in the event of future dissen¬ 
sions between her and her proBpeotive husband, is 
good iD law and enforceable alter her divorce, whew 
the agreement is obtained to seonre the wife 
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•gainst ill-treatment and to ensnre (or her a Bait- 
able amount oi maintenance in oase snoh treatment 
is meted oat to her, 37 Bom. 380, Diet, [P. 153, 
Ob. 1 & 2.] 

S. Abu Ali— for Appellants. 

Iqbal Ahmad —for Respondent. 


Kanhaiya Lai, J.:—The question for 
consideration in this oase is whether an 
ante-nnplial agreement made between a 
lady and her prospective husband and her 
prospective father-in-law.providing for the 
payment of a certain maintenance in the 
event of future dissensions between her 
and her prospective . husband, is good in 
law and enforceable after her divorce or is 
opposed to publio polioy and void The 
Oourts below found that the agreement was 
nob opposed to public policy and granted 
the plaintiff a deoree for the amount claimed 
by her. It appears that Mehdi Hasan, the 
husband of the plaintiff, had married twice 
before, and on each occasion he seems to 
have ill treated his wife. The father of the 
plaintiff was therefore naturally anxious 
that something should be done in order 


to protect his daughter from similar ill- 
treatment and to secure for her a mainten 
ance allowance in case bis daughter anc 
Mehdi Hasan oould not live happily to¬ 
gether. The agreement in question 
provided that in oase of dissension oi 
disunion the prospective husband and bis 
father should be bound to pay an allowance 
ofRs. 15 per month, in addition to the 
dower debt, to the lady for her life ; and 
certain property was hypothecated to 
seoure the payment of that allowance. It 

is common ground that the plaintiff was 

• divorced by her husband on the 14th of 
August, 1917 and a formal deed of divoroe 
waB executed and registered some 
months later. But long before that date 
differences had apparently oropbed up 
bebween them. The lady had gone back 
to the house of her father iu 1912 and a 
notioe was sent by the husband to the 

- rw«K ° i‘n> n pIainfciff 00 ‘he 30kh of 
Ootober, 1912, oouohed in insolent terms 

‘hefr tho plaintiff should be 
sent back to his house with her jewellery. 
There was other evidenoe, too, to show 

thI’«uf 0 r» bad J b L ° en di080D0iooa between 
A nd her hu8baDd from aboub 
that time. On that evidence the Courts 

P |ain ‘ iff ‘be allow 

A • ha 




The learned Counsel for the appellants 
contends on the authority of the decision 
in Bai Fatma v. Ali Mahomed Aiyeb (1), 
that the agreement was unenforceable ; but 
that was a case in whioh a person, who 
had a wife living and wanted to marry 
another, had entered into an agreement 
with his 6rst wife that he would pay her 
a certain allowance as maintenance, if any 
disagreement took plaoe between her and 
him thereafter.^ The agreement in that 
case was treated as opposed to publio 
polioy. beoause it enoouraged a separation 
bebween the husband and his wife. The 
agreement in the present case was execut¬ 
ed before marriage in order to restrain the 
prospective husband from ill-treating his 
wife or behaving improperly towards her 
or capriciously turning her out. The 
dower debt payable to the plaintiff was 
undoubtedly some security against a 
oaprioious divorce, but that was evidently 
not considered enough to protect her 
from ill-treatment; and the agreement in 
question was obtained to seoure her 
against ill-treatment and to ensure for 
her a suitable amount of maintenance in 
oase such treatment was meted out to 
her In view of the circumstances esta¬ 
blished we do not consider that the 
agreement in the present oase offended the 
provisions of section 23 of the Indian 
Contract Act (No. IX of 1872) or enoour¬ 
aged or facilitated a separation between 
the plaintiff and her husband. The 
marital rights ended with the divoroe 
but the contract subsists till the plaintiff 
dies or breaks it, and so long as the right 
to maintenance lasts, it cannot be treated 
as devoid of consideration or opposed to 
publio polioy. The finding of the Court 
below that the dissonsions existed from 
the 30bh of October, 1912 is conclusive and 
oannot be disturbed in second appeal. 
The appeal therefore fails and is dismissed 
with oosts. 

• _ Appeal dism issed. 

( 1 ) (1913) 87 Bom.a80-13 1.0. 946-14 Bora" 

LB. 1178. “* 
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Tudball and Rafique, jj. 

Mukhlal Rai and another —Defendanbs- 
Appellants 

v. 

Hiranand Singh —Plaintiff-Respondent. 

First Appeal No. 13 of 1919, deoided on 
25th February 1921, from a deoree of the 
Sub-J., Ghazipur. 

(ai Limitation Act, Arts. 10 and 120 —Perpetual 
lease—Pre-emption suit—Art. 120 , appliea. 

A suit to pre empt perpetual lease ie governed 
by Art, 120 and not Art. 10. 

(6) Preemption—.Earlier wajib-ul-arz limiting 
tualom to sole and mortgages—Later wajib-ul-aiz 
uaing the word “traneler”—Custom not alleged to 
have changed in interval—Custom was held to be 
not applicable to leases. 

In a suit lor pre-emption, tne piaintiS produoed 
two wajib ul arses, one ol 1810 and the other o( 
1886. The wajib ul-art ol 1810 mentioned a oustom 
ol pre-emption in reepeot ol sales and mortgages, 
while that ol 1885 mentioned the onstom regarding 
M intikal” generally. (Intikal in the vernaoular 
was broad enough to cover all kinds ol transfers). 
No obange ol ouBtom in the interval was alleged, 

Held, that the loose use of the word “ intikal ” 
in the later ssajib ulare oould not be utilized to 
broaden tbe oustom sb laid down in the earlier 
foa;i)-ut-arj and make it applicable to leases. 
[P- 165, 0. 1.] 

Surendra Nath Sen and Sital Prasad 
Ghosh —for Appellants. 

M. L. Agarwala and Uma Shankar 
Bajpai —for Respondent. 

Tudball J.:—This appeal arises out of a 
suit for pre-emption. On the 28th of 
January, 1914 the defendants Nos. 3 and 
4 gave a perpetual lease to tho present 
defendants, appellants before us, of the 
proprietary rights in an area of 23 bighas 
odd. Under the lease a nazrana of 
Rs. 12,999-13 6 was paid and an annual 
rent of Re. 23 fixed. In the year 1915 a 
oo-sharer (other than the present plaintiff 
respondent) brought a pre-emption suit 
whioh was dismissed both by the Gourb of 
first instanoe and by this Court on appeal. 
The transferee is a oo-sharer in the mahal, 
Tbe pre-emptor in the first suit was 
also a oo-sharer in the same mahal but 
apparently, judging from the judgment of 
this Court, dated tbe 17th of May, 1917 
the transferor, the transferee and the 
pre-emptor were all co-sharers in different 
thoks and therefore under the oustom 
alleged, this Court held that the plaintiff 


had no right of pre-emption as against the- 
transferee. There was a question raised 
in that oase as to whether or not the transfer 
was in reality a sale dressed up in the 
form of a lease but the question was not- 
deoided. The present suit was brought by 
the plaintiff respondent on the 14th of' 
August, 1917, some 3$ years after the- 
transaction in question, The plaintiff* 
oase as set forth in bis plaint and also 
emphatically set forth in his evidenoe ig- 
tbai the transfer in question was a bona 
fide perpetual lease and nob a sale dressed) 
up in the form of a lease; that there is 
oustom prevalent in the village under 
which he as a nearer oo sharer, that is, a. 
oo-sharer in the same thok as tbe trans¬ 
feror, is entitled to a prior right to the- 
lease as againsb the defendants appellants. 
Among other defenoes the defendant 
pleaded that the suit was barred by limi¬ 
tation ; that there was no oustom 7 at 
all; that assuming that there was a oustom 
it did not oover leases at all but only sales 
and mortgages. They also pleaded that in> 
the present case what had been transferred 
was not a share bub only speoifio lands and' 
that the ouBtom, if any, only oame inter¬ 
operation on the transfer of a share and 
not of speoifio plots of land. Tbe Court of 
first instanoe held chat arbiole 120 of 
tbe Limitation Aot applied as tbe transac¬ 
tion was in the form of a lease, tbat- 
the suit was therefore within time and 
that the oustom was established and that- 
tbe oustom did oover a lease as well as a 
sale or a mortgage; that tbe transfer wae> 
a transfer of proprietary rights and there¬ 
fore was equivalent to the transfer of a 
share and tbe plaintiff was therefore- 
entitled to a deoree. It aooordiDgly deoreed 
the claim conditional on payment of money. 
The defendants have appealed. The- 
argument taken before us is that whether 
the transaction was a sale or perpetual 
lease the oustom set up by tbe plaintiff is- 
not proved: that tbe suit is barred by 
time ; that the plaintiff musb be deemed to 
have assented to the transfer by reason of 
his great delay in institutieg the suit. 

Taking the first point (limitation) we- 
may point out first of all that the plaintiff s 
oase is not that the transfer in question 
was a sale dressed up as a lease. He lay* 
considerable emphasis on tbe fact thak 
the transfer is a lease pure and simple and 
that bis suit is within time as artiole 121T’ 
of the Limitation Aot applies. Tb* 
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defendants have nowhere asserted that the 
transfer was a sale. There was no issue 
between the parties as to whether the tran¬ 
saction was a sale or lease. The ease mast 
therefore clearly be decided on the dear as¬ 
sumption that the transfer was a perpetual 
lease and not a Bale. This being so, it is 
elear that article 10 of the Limitation Aob 
does nob apply and that arbicle 120 of the 
Limitation Aob does apply and the suit as 
it stands is therefore within time. 


The next question for decision is whether 
or not the plaintiff has proved a oustom 
which gives him a preferential right to take 
this lease as against the defendants appel¬ 
lants. To prove his oustom he prodnoed 
two documents, one an extraot from the 
wajib-ul-arz of the year 1840, and another 
an extraot from the wajib ul-arz of 1885. 
The entry in the wajib-ul-arz of 1840, is as 
follows :—" We are at liberty to sell or 
mortgage our respective properties subject 
to the right of pre-emption.” 

The meaning of this is quite dear, lb 
lays down that in the oases of sales and 
mortgages there is a right of pre-emption. 
It goes no further and nobody could possi¬ 
bly say tbab such a pieoe of documentary 
evidenoe oould establish any oustom in 
respeob to leases. The dooument of 1885 
runs as follows.— ‘ If a oo-sharer wishes 
to transfer his share he Bhall transfer it 
first to a near oo-Bharer and in case of bis 
refusal to remote oo sharers, and if they too 
refuse to take then to any one he may like”. 
The word used in the vernaoular whiob 
has been translated by the English word 
transfer" is the word»nf*4al. Ibis a word 
which standing alone is sufficiently broad to 
cover all kinds of transfers but inour opinion 
in judging of the existence of the custom in 
this village we must read the two documents 
of 1840 and 1885 together. There is no 
allegation that the oustom has ohanged in 
anyway. Both documents are put in 

evidence by the plaintiff. The first doou- 

ment shows clearly that it was only 
In oases of sales or .mortgages that any 
ngbt of pre-emption arose. The loose 

™ ° Q t° WOrd * ntikal ‘ therefore in the 
year 1885, oaunob be utilised to broaden the 
oustom m any way. Whatever the mean- 

th!r° f i^ e T? m ? rfcga S 0 ” be whe- 
er, ib inoludes a simple mortgage or does 

fnnnt 0lnd fa ft nm ^° “ortgage the doou- 
oridonoe in our opinion, assuming 

that a right ofn 8?1 ^ anC0 j °* OU8tom ' P r °™a 
that aright of pre-emption exists in the oas? 


of sales and mortgages. We may point out 
that rights of pre-emption in oases of leases 
are very rare. In our opinion therefore 
the transaction in the present case being a 
lease pure and simple, does not fall within 
the oustom which has been established by 
the plaintiff. This alone would be suffi- 
oienb for the decision of the oase. Ib has 
been argued however that the wajib-ul-arz 
of 1885 still held good when the suit was 
instituted and that this dooument may 
be taken to be evidenoe of a fresh, 
agreement made at the time of settle-- 
ment between the oo-sharers aparb from 
the custom, that the defendants will' 
be bound by that agreement and that 
therefore the word intikal should not be 
oonfined to sales and mortgages. We 
would point out that the plaintiff at no 
stage of the oase before to-day has taken 
up the position wbioh is now being taken, 
up.' He did not allege any agreement nor 
did the defendant, There was no issuer 
and no defenoe. Ib is perfeotly possible- 
that if this position had been taken up by 
the plaintiff the defendant might have had. 
a very good defeDoeto offer and we oannofr 
at this stage of the case allow the plaintiff' 
to shift bis position and ask to have the. 
whole case re-opened. An examination 
of his plaint and bis evidenoe given in 
the Court below shows that he definitely 
took up his posibion on the basis of oustom 
and refused to move from ib. In our 
opinion the plaintiff has not established- 
bis oase or a oustom whioh entitles him 
to take this lease in priority to the? 
defendant8-appellants. We therefore allow 
the appeal; the suit will Btand dismissed’, 
with oosts in both Courts. 

Appeal decreed. 


A. IB. 1821 Allahabad 155. 

Todball and Lindsay, jj, 

Saheb Ram —Defendant-Appellant 

v. 

Musammat Govindi— Plaintiff-Respond* 

out. 


Second Appeal No. 649 of 1918, decided-' 
on 25bh January, 1921. from a deoree of 
the Second Addl. J., Aligarh. 

,i a A.f VCre,lion Act, S. 4— Suit 

flffaimt wrwii wrongfully collet ting debts due to 
deceased and holding them-8 .4 does net apply. 

an«d i/tS? ?°J v ? p ' 7 “ 0MB ,n "hloh »he pencil 

qu«d Ib not a deblot of the estate of the deoeaaed,. 
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but a person who after the deceased’s death has 
wrongfully oolleoted debts due to his estate and is 
holding them. 8. 4 is olearly adopted to protect a 
debtor when oalled upon to pay a debt due by him 
• to a deoeased pereon. [P.167,0.1.] 

(b) Limitation At t, S. 18— Defendant wrong¬ 
fully collecting debts due to deceased’s es afe and 
concealing the tact from plaintiff deceased’s heir 
—Suit to recover the money - Time runs from 
plaintiff’s knowledge of the collection. 

Where defendant has wrongfully oolleoted the 
debts due to a deoeased's estate and holds them as 
against the plaintiff the heir of the deoeaeed and 
has been oonoealiDg from plaintiff the faot of his 
having made the oolleotion, 8. 18 applies and 
limitation for the suit to reoover the money from 
the defendant runs only from the time that plaint¬ 
iff oomee toknow of the oolleotion. [P. 167, 0. 3.] 

Panna Lai —for Appellant. 

Peary Lai Betterji —for Respondent. 

Tudball, J.:—Second Appeals Nos. 619 
and 650 of 1918 are between tbe same 
parties and arise out of tho same suit. On 
the 18th of November. 1891one Har Narain 
executed a mortgage-deed for a sum of 
Rs. 900 in favour of three persons, Sabeb 
Ram and his brother Ajai Ram and their 
oousin Har Prasad. On the 30th of July, 
1910 Saheb Ram and Ajai Ram broughb a 
suit for sale against tbe mortgagor on tbe 
basis of the deed. At that time Har 
Prasad was dead. He left a widow 
Govindi and there was one Brij Narain, 
the son of Ajai Ram, on whose behalf a 
olaim was put forward by Sabeb Ram that 
he was tbe adopted son of Har Prasad. 
Therefore, be and Mt. Govindi were made 
pro forma defendants to tbe suit. She 
applied to be made a plaintiff olaiming to 
be tho heir of Har Prasad. Sabeb Ram 
took no exception to this application, in 
faot, he agreed on tbe condition that she 
would pay “half” tbe oosts of the suit. 
She agreed to do this and was made a 
plaintiff. An application was also made 
on behalf of Brij Narain to be made a 
plaintiff to the suit and be was made a 
plaintiff but without any condition as to 
the payment of oosts. On the 23rd of 
November, 1911 the suit was dismissed on 
the ground that tbe whole of tbe debt had 
been paid to Saheb Ram. Those payments 
apparently were found to have been made 
in tbe years 1897 and 1903. Har Prasad 
had died in tbe year 1892, so these pay¬ 
ments were made to Saheb Ram subsequent 
to the death of Har Prasad. On tbe 2nd 
of Deoember 1914, Mt. Govindi, respondent 
to tbe present appeals, brought this suit 


No. 318 of 1914 to reoover from Saheb 
Ram Rs. 1,950, a half share of tbe money 
which he had recovered from the mortgagor 
Har Narain, plus Rs. 150. The plaintiff 
claimed that the oause of aotion had 
aocrued to her from the date of the deci¬ 
sion of tbe suit, when it had oocae to her 
knowledge that Sabeb Ram had oolleoted 
the money from the mortgagor. Saheb 
Ram raised four points in defence. 

(1) He first of all pleaded that ho had 
not reoeived the money from the mort¬ 
gagor. 

(2) He next pleaded that the suit was 
barred by time. 

(3) He then pleaded that the plaintiff 
was not entitled to more than a one-third 
share in the amount recovered; and lastly, 

14) He pleaded that Mt. Govindi was not 
the heir, as Brij Narain was tbe adopted son 
of Har Prasad and in his presenoe she had 
□o title. 

During tbe pendenoy of tbe suit Mt.Govindi 
applied to the Distriot Judge for a succes¬ 
sion certificate to enable her to reoover 
this sum of Rs. 1,950 from Saheb Ram 
as being a debt due to the estate of ber 
husband. The Distriot Judge granted her 
a succession certificate and she produced 
it in Court. Tbe Court of first instaDoe 
held against Sabeb Ram on all points 
except one, i.e., as to the share to whioh 
Mt. Govindi was entitled. It held that she 
was entitled to one-third and not one-half 
of the sum recovered by Saheb Ram. Both 
parties appealed. Mt. Govindi urged on 
appeal that she was entitled to a one-half 
share. The defendant pleaded that she was 
not entitled to anything at all. Whilst the 
appeals were pending, an appeal was 
preferred in tbe suooession certificate 
oase on behalf of Brij Narain to the 
High Court 1 and finally the suooession 
certificate granted to Mt. Govindi was with¬ 
drawn. It appears that in the year 
1894 Sabeb Ram had as guardian of Brij 
Narain applied for a suooession certificate 
in respeot to other debts whioh were due 
to the estate of Har Prasad. After the 
decision of the High Court an application 
was made for extension of tbe certificate of 
1894 in respeot to a sum of Rs. 1,950 whioh 
was said to be due to the estate of the 
deoeased Har Prasad under a decree in a 
suit No. 318 of 1914 by the Saoond Addi¬ 
tional Subordinate Judge of Aligarh. Now 
this deoree was the deoree whioh was passed 
by the Court of first instanoe inthisverysuit 
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No. 318 of 1914 in favour of Govindi 
against S&beb Ram. On appeal the District 
Judge held that Mg. Govindi was entitled to 
a one-half share in the amount collected by 
Saheb Ram. He held that the suit was 
next time barred, and that Brij Narain was 
not the adopted son of Har Prasad. He 
therefore deoreed the plaintiff’s olaim in 
full and dismissed the appeal of Saheb 
Ram. Saheb Ram now oomes to this Court, 
He practioally presses all the same points 
again. 

Ibis urged, firstly that the succession certi¬ 
ficate granted to Mt. Govindi having been 
withdrawn she ia no longer entitled to a 
deoree against Saheb Ram. In our opinion 
seation 4 of the Saooession Certificate Aot 
does not apply to the faots of the present 
oase. That aeotion says that " No Court 
shall pass a deoree against a debtor of a 
deceased persoD for payment of his debt to 
a person claiming to be entitled to the 
effeots of the deoeased person or any part 
thereof, or prooeed, on an application of a 
person olaiming to be so entitled, to exeoute 
against such a debtor a decree or order for 


the payment of his debt, except on the pro 
duotion by the person so olaiming of e 
saooession certificate eto.” In the presenl 
oase Mb. Govindi is suingnot a debtor of fib: 
estate of her .husband but a person whe 
has wrongfully collected debbs due to tbal 
estate and is (folding them as againsb her 
The collection of the debts was made lonf 
after the death of Har Prasad. The money 
in Saheb Ram’s bands is due bo the heir ol 
Har Prasad but Saheb Ram in no sense 
oanbesaid to have been a debtor bo bhe 
estate of Har Prasad .I Seotion 4 of the 
Saooession Certificate Aob was dearly 
adopted bo protest a debtor when oallec 
upon to pay a debt due by him to s 
deoeased person. Har Narain, the original 
mortgagor, if be had not paid off the debt, 
vvould have been a debtor suoh as is con. 
templated under seotion 4. Saheb Ram 
m the oiroamsbanoes of the present oase, ie 
no suoh debtor and in our opinion 
Mb. Govindi bad no neoessity what¬ 
soever to produoe a euooession oerti- 
fioate in this litigation. The deoisioc 
of this Court in the matter of the suoaessioc 
oertifioate and relating to Brij Narain'j 
alleged adoption is in no way final oi 

* ^ bwe0n parties. Seotion 2£ 
of the Aob is very clear indeed on this poinb 

P ,e . ftl M bhab bhe question ol 
adoption is- rea judiaata by reason of at 


award passed in the year 1901. This 
award was passed in a suit brought by 
Ms. Govindi against Brij Narain in respeot 
to the estate of Har Prasad. The matter 
was referred to arbitration. The deoree 
which wa3 ultimately passed in the oase is 
not up on the reoord. The award of 1901 
shows that by an agreement of parties the 
arbitrators maintained eaoh of the parties 
in possession of those portions of the estate 
of which they were already possessed. 
There is no deoision in the award of the 
disputed question of adoption. It is true 
that in certain places in the award the 
word 'mutbanna' (adopted) has been 
entered after the name of Brij Narain bub 
above the line. This entry, aooording to 
the finding of the Court below, is a subse¬ 
quent interpolation and nob a genuine 
entry but in any case there is no deoision 
in the award that Brij Narain is the 
adopted son. The arbitrators merely out 
the knob without untying it. The deoree 
passed on bhe basis of the award is nob 
produoed and bhere is no deoision before us 
by any oompetent Court on the disputed 
question of adoption. The finding of the 
Court below on the evidenoe before it that 
the adoption has not been established is a 
finding of faob and aB suoh is binding on¬ 
us. The whole evidence has been disonssed 
by that Court and we are bound by that 
finding. 

In regard to the question of limitation 
it is urged that limitation began to run as 
against Saheb Ram from the moment he 
oolleoted the debt, that is, from the years 
1897-1903, and the suitbaving been brought 
more than three years after the money was 
received by him is now barred by lime. The 
plea cornea very badly out of the mouth of 
Saheb Ram, who in the year 1910 instituted 
a suit againsb the original mortgagor bo 
reoover the mortgage-money on the ground 
that it had not been paid. If ever a faob 
is olearly proved it Is beyond doubt in the 
present oase that Saheb Ram having 
oolleoted the money oonoealed that faob 
from Mt. Govindi who was entitled to a 
share therein; nob only that, bathe brought 
a suit (a suit which must have bean false 

hi «knowledge) to oover his traoks, and 
Mb. Govindi is fully justified in law in 
Bt&blng that it was nob until the 33rd of 
November, 19 ll that she was aware of bhe 
oolleoMons of. bhe money ^y Saheb Ram. 
Seotion 18,of the Limitation Aob olearly ; 
woula.apply to the facts of bhe present caHe* 
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When Mfc. Govindi applied to be made a 
plaintiff in the suit, Saheb Bam actually 
allowed her to be made a plaintiff and made 
her responsible for half the oosta of the 
suit. The plaint was filed on the 2nd of 
Deoember 1914. It was within time 
•beoause the 23rd November 1914 fell on a 
holiday and the oourts did not re-open till 
the 2nd of Deoember 1914; the olaim was 
therefore within 3 years of the 23rd of 
November 1911, and is within time. 

Finally, there remains the question of 
the share to whioh Mb. Govindi is entitled. 
We think the deoision of the oourt below 
on this point is quite oorreot, especially in 
view of the faob that when Mb. Govindi 
was made a plaintiff in the suit of 1910 
Saheb Ram allowed her to be made a 
.plaintiff on oondition tbab she would pay 
half of the oosts of the litigation, thereby, 
tacitly admitting that she was entitled to 
half of the amount oolleoted. There is no 
foroe in this appeal. We therefore dismiss 
it with oosts. 

Appeal dismissed. 


A.I.R. 1921 Allahabad 168 (1). 

.Stuart, j. 

Muhammad Ala and others —Acoused- 
'.Applioants 

v. 

Emperor —Opposite Party. 

Criminal Revision No. 456 of 1921, 
deoided on 5th November 1921, from an 
order of the First Class Mag., Meerut. 

(a) Pewai Code, 8. 379 —Crops sotoft by com¬ 
plainant cut by accused—Latter is guilty—Oom- 
,plainani's oultivalory possession is immaterial. 

Where orops sown by one are reaped by another 
without any right, the latter oommite theft. It is 
immaterial whether the oomplainant has or has 
not a good title to the oultnation of the field in 
.question. [P. 158, C. 2.] 

(b) Criminal P.C„ 8. 423— Principles, 

In an appeal from a oonviotion the Appellate 
-Court has no power to direot an enquiry, but may 
take further evidenoe. [P. 169, C, 2.] 

Baza Ali —for Applicants. 

Kirpa Ram Dang—tor Opposite Party. 

f Stuart, J:—The charge against the 
applicants was that they had committed 
theft by outting and taking away the orop 
sown by Mt.Nannbon. The trial Oourt found 


distinctly that the orop in question had 
been sown by Mt. Nannhon and out by the 
accused without any right. They were 
thus guilty of theft whioh may have been 
a teohnioal theft. They were oonvioted 
aooordingly. In appeal the point was 
raised that the orop in question stood upon 
fields whioh were in the oultivatory posses¬ 
sion of the applioaots themselves. The 
Magistrate who heard the appeal direoted 
an enquiry upon .that point. He had no 
right to direot an enquiry. If he liked he 
could have taken further evidenoe. There 
was not the slightest necessity to direot an 
enquiry as it was proved that the orop in 
question had boen 30wn by the oomplainant. 
The patwari and Janki Prasad prove this. 
It is notof the least ooneequenoe whether 
the oomplainant has or has not good title 
to the cultivation of the fields in question. 
Itis sufficient if she sowed the crop. Now 
there is good evidenoe that she sowed the 
orop and that the applicants out the orop. 
I see no reason to disbelieve this evidenoe. 
The oonviotions are therefore good. The 
sentenoes are not exoessive. I dismiss 
this applioation. 

Appeal dismissed. 


A.I.R. 1921 Allahabad 168 (2). 

Walsh, 

Ram Saran— Defendant-Appellant. 

v. 

Ram Bhawan and another —Plaintiffs- 
Respondents. 

Second Appeal No. 751 of 1919, decided 
on 2nd May 1921, from a deoree of the 
First Addl. Sub-J., Ghazipur. 

Agra Tenancy Act (II ol 1901). 8. 9 —Nature of 
tenancy as recorded cannot be chalhngsd. 

The plaintiff's suit for a declaration that the 
□ature of the tenanoy as entered in (In last settle¬ 
ment was wrongly entered is barred by S. 9 though 
the suit is not one between tenants aDd the 
zamindar. [P. 159. Cl- 1 and 2 ] 

Uma Shankar Bajpai —for Appellant. 

Badri Narain and Janki Prasad —for 
Respondents. 

Walsh, J;.—The plaintiffs in this oase 
sue for a declaration that they are in 
possession of plot No. 351 in mouza 
Sukhpura and that they are the Muafiiars 
of that holding. In the alternative they 
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■ana lor possession. At the last settlement 
/in the year 1883 the plot was entered as 
the fixed rate tenanoy of defendant No. 1 
to 9, who sold their rights and title in the 
.plot to defendant No. 10 who resisted 
the suit and is appellant in this oonrb. The 
plaintiffs had applied in the Revenue 
•Courts to have the entry altered but were 
unsuccessful. Both the lower courts held 
that as a matter of fact the entry in the year 
1883 was due to a mistake and they farther 
held that they were not prevented by sec¬ 
tion 9 of the Tenanoy Aob from going into 
this matter. They baaed their deoision on 
the ruling in the case of Jai Nath Pathak v. 
.Kalka Upadhya (1). Section 9 lays down 
that every entry at the last revision of 
reoords before the oommenaement of this 
Act, recording a person as a fixed rate 
tenant, shall be conclusive proof, and 
• so on. It is contended on behalf of the 
plaintiffs in this court that thatseobion has 
only application in suits between Zemindars 
•And tenants and that it has no application 
to the present case as the Zamindar is not 
•a party to the suit. The learned vakil 
relies in support of the contention on the 
ruling already referred to, as well as on 
‘Seleoted Decisions of the Board of Bevenue, 
'Ho. 2 of 1909. In these oases there was 
no dispute as to the nature of the tenanoy 
-whioh had been entered at bbe time of 
-settlement. The dispute was as between 
persons who olaimed to be entitled to the 
tenanoy as entered in the record of rights. 
We fully agree with the general principles 
4aid down in these oases and even if we did 
not agree we would be bound to follow the 
-decision in the aase of Jai Nath Pathak v. 
Kalka Upadhya (1); bub the present aase 
-differs from the oases in that in these oases 
there was no dispute as to the nature of 
the tenanoy in the village papers, whereas 
i the whole poinb in the present oase ie that 
’ the plaintiffs olaim that the nature of the 
tenanoy as enbered in the last settlement 
-was wrongly enbered and that it should be 
declared that that entry was a mistake. 
"The seabion may, and undoubtedly on 
oooasions does, lead to hardship when there 
•are oases of admitted mistakes, but when 
« section dearly lays down that an entry 
ds conclusive proof we are preoluded from 
•going behind it or even deoiding whether 
'the original entry is due to a mistake or 
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not. In the view we have taken of the 
applicability of seotion 9 to the facts of the 
oase, it is Dot necessary to oonsider the 
other point which has been argued. Having 
regard to what has been said above the 
appeal is allowed and the plaintiffs' claim 
is dismissed with costs in all Oourcs. 

Appeal decreed. 


A.I.R. 1921 Allahabad 159. 

Tudball and Rafique, jj. 
Sukhpal Singh —Objeotor-Appellan t. 


Abdul Rahman and others —Opposite 
Parties-Bespondents. 

Execution Second Appeal No. 1326 of 
1919, deoided on 17th March, 1921, from a 
deore/of the Disb. J., Ghazipur. 

Civ. P.C., 0 20, B. 14 and 0. 31, R. 1— Pre¬ 
emption decree directing plaintiff to deposit money 
toithin oertain period—Payment out of Court 
certified by vendee is enough. 

A pre emption decree was passed, directing the 
plaintiff to deposit the amount to the oredit o( the 
vendees within SO days. 

Held, that the payment need not be made aotu- 
ally in the Oourt only. Payment out of Ooort 
oertified by the vendee within the period allowed 
wbb enough. (P. 160, C. 1.] 

M, L. Agarwala —for Appellant. 

S. M. Sulaiman and Kamala Kant 
Verma —for Respondents. 

Tudball, J.:—This appeal arises out of 
a pre-emption suit. Sukhpal Singh, and 
Abdur Rahman brought two rival pre¬ 
emption suits in respaab to the same sale. 
The Oourt of First Instance passed a deoree 
awarding to Sukhpal Singh the prior right 
of pre-emption and directing him, to use 
the words of the decree, bo deposit the 
amount to the oredit of the vendees within 
30 days. The deoree was passed on the 
5th of May, 1917. On the 2nd of June the 
vendees aama into Court and certified to 
the Oourt that they had received payment 
of the amount due from Sukhpal Singh. 
The money was not actually paid into 
Oourt. Thereupon Abdur Rahman paid the 
amount into Court after the 4bh of June 
and applied to the Court for exeoution of 
the decree aud for possession. ’Aooord- 
ingly he wqs plaoed in possession. Snkhpal 
Singh at once applied to the Oourt objecting 
to bhiB and asked that the order be set 
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aside and that- he be restored to possession. 
The Coart held that as the money had not 
been paid into Court by Sukhpal Singh he 
bad not complied with the deoree and 
rejeotea his objection. The Lower Appellate 
Court has taken the same view Hence 
the present appeal. The Court below relied 
upon the exaot wording of Order 20, rule 
14 whiob says : “ Where a Court deorees a 
claim to pre emption in respect of a parti¬ 
cular sale of property and the purchase 
money haa not been paid into Court the 
deoree shall specify a date on or before 
which the purchase money shall be so 
paid.” It is argued, and was so held by 
the Court below, that this means that the 
deoree must state that the money shall be 
paid into Court. Order 21, rule 1 lays down 
that " all money payable under a deoree 
shall be paid into the Court whose duty it 
is to exeoute the deoree or out of Court to 
the deoree-holder or otherwise as the Court 
whioh made the decree direots.” If we 
examine the deoree in the present oase, it 
does Dot state that the money shall be 
actually deposited in Court. In any event 
we are of opinion that the plaintiff 
Sukhpal Singh having paid the full 
amount due to the vendees into the hands 
of the vendees out of Court and the latter 
having duly certified that payment within 
the period allowed by the deoree, he has 
fully complied with the spirit as well as 
the letter of the deoree. We think that it 
would be absurd to hold otherwise. The 
money was paid and the payment was duly 
certified to the Court. We think that the 
order of tho Court below is incorrect. We 
allow the appeal, set aside that order and 
direot that the appellant Sukhpal Singh be 
replaced iD possession of the property if he 
has been ousted from it. The appellant 
will have his costs in all Courts in this 
matter. 

Appeal allowed. 


A I.R. 1921 Allahabad 160. 

Walsh and Ryves, jj. 

Murlidhar Pande —Applioant-Appellant 

v. 

Lachmi Pande and others— Opposite 
Parties Respondents. 

First Appeal No. Ill of 1920, decided on 
3rd Febrnary, 1921, from an order of the 
Diet. J., Ghazipur. 


1921 

Lunacy Act (IV of 1912), S. 67 —Judge cannot 
delegate hit /unction to arbiliatcr. 

In an enquiry as to the insanity of any person 
no Judge has any right, or any jurisdiction, to 
delegate his funotion to a third person exoept 
person appointed to assist or advise a Judge. But 
suoh a person is no more than a witness and the 
Judge muet retain the judioial funotion in his own 
person. 42 All, 504, Ref. [P. 161, G. 2.] 

M. L. Agarwala and Uma Shankar 
Bajpai —for Appellant. 

Nihal Ohand —for Respondents. 

Ryves., J.:—This appeal arises out of 
proceedings under the Lunaoy Act No. IV 
of 1912. They began by an application 
filed in the Court of the District Judge of 
Ghazipur by one Murlidhar Pande on the 
31st of Marob, 1920. Murlidhar Pande 
alleged that he was a relation of Laohmi 
Pande and that Laohmi Pande was of 
unsound mind within the meaning of the 
Aot and incapable of managing bis pro¬ 
perty, and in the interests of the minors 
asked to be appointed guardian of his 
estate. This application was immediately 
followed by at least two more applications 
by other relations of Laohmi Pande. Mata 
Dayal Pande was one. The procedure 
adopted by the then Judge of Ghazipurwas 
not according to law. On these applicants 
coming before him he examined them 
and found that they were all agreed that 
Laohmi Pande was a lunatio and they 
suggested that Mabadeo Prasad, whoseems 
to have been a person of some position was a 
suitable person tobeappointed the guardian 
of the lunatio and his property. He 
however refused to aooept the appoint¬ 
ment but said that be was willing to enquire 
into the state of the mind of Laohmi 
Pande and suggest what would be the best 
oourse to adopt. The Court appears to 
have appointed him as a sort of arbitrator 
and direoted him to furnish bis report to 
the Court, whioh is desoribed by the 
learned Judge as an award in whioh he 
found that Laohmi Pande was a lunatio 
and suggested that two persons, namely 
Ramdhani and Murli, who are both near 
relatione of Laohmi Pande, might be 
appointed guardians, and on the 4th of 
June passed the following orderRead 
award of Mahadeo Pande appointing 
Ramdhani and Murli as guardians. 
Objeotions by Sbyama and Mata Dayal 
to the effeot that Murlidhar has some 
secret adverse interest. None objeot to 
Ramdhani’s appointment. I therefore 
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provisionally appoint Ramdhani as gaardian 
of the lnnatio for the present for adjudi- 
cation of Laohmi Panda's lanaoy. I direct 
Bam Dhani to produce tbe lunatio in 
Oonrt to satisfy me that be (Laohmi) is 
really a lunatio. 1 invite attention to 
orders dated 14th April 1920 and 14th 
May 1920 whiob remain yet unoomplied 
with. I fix 15th June 1920 for evidence 
and production of Laohmi Pande”. By 
the 15th of June the learned District Judge 
had been transferred and the matter oame 
up before bis suooessor who oontented 
himself with questioning Laohmi Pande 
who had appeared before him, and withoub 
taking any other evidenoe oame to a finding 
whioh is nob very happily worded. He 
says“ lb may be that this man is of 
weak intellect. It is difficult to say that 
he is a lunatio.” Later on he goes on to 
say: “ As all the applicants are agreed that 
Laohmi Pande is a lunatio and as I also 
think that although nob quite a lunatio he 
is inoapable of looking after his own 
interests owing to weak intelleob. I declare 
him to be a lunatio." 

We think that what the learned Disbriot 
Judge meant to find was that Laohmi 
Pande oame within the description in 
seotion 65 (2) of the Act, namely, that 
Laohmi Pande was of unsound mind so as 
to be inoapable of managing his affairs, bub 
that ho is capable of managing himself 
and is nob dangerous bo himself or bo obhers. 
lhab this was his opinion we think is 
proved by the fact that he ultimately 
appointed one Mata Dayal guardian of 
Laohmi Panda's property only. He chose 
Mata Dayal beoause of the marked pre¬ 
ference which Laohmi Pande showed bo 

n F ' om fcha ? ord ” an aPPaal has been 
filed under section 63 of the Aob to this 
Oourb by Murlidhar Pande who was one of 

J 1BaP ?° n , 6e ? app,ioant8 ' He is nob so 

D?vi? 16 4 ° Llohmi p ande as Mata 

rf ,al ami there really is no reason why 

bhfl ! h0 ? d # ba pr ® ferred fi0 M ata Dayal for 
the post of guardian of the property We 

have ourselves examined Laohmi Pande 

an d are satisfied that he does come within 

the d 0 scnpt ,o ng iv en in seotion 6fi, clause (2) 

of the Aob, and we therefore' obnfirm Vhi 

appointment and dismiss the'appeal wibh 

costs. Before disposing of this matter 

1881/A 91 & 93 


Walsh, J. :—I entirely agree and have 
nothing to add except with regard to the- 
previous proceedings, whioh have been 
mentioned to us as part of the history of 
tbe oaBe, taken by the predecessors of the 
Judge whose order is under appeal. No 
Judgehasanyrigbt, or indeed any jurisdic¬ 
tion, to delegate his function to a third 
person exoept. of oourse, under the provi¬ 
sions of the lawof arbitration in matters to . 
whioh these provisions are appropriate. A 
Jndgenodoubtlinmanyjmatters whioh come 
before him in oonneotion with the duty of 
disposing of suits, may desire to inform hia 
own mind wibh expert assistance, or with 
tbe opinion of somebody whom be considers 
better fitted than himself to form a 
definite view upon a partionlar issue. 

For example a Judge may appoint a 
Commissioner in a oivil suit to report about 
tbe oondition or the value of the property 
or the nabure of orops or tbe measurement 
of land, but it is obvious that in suoh a 
oase the Commissioner or person appoint¬ 
ed to assist or advise a Judge is no more 
than a witness and the Judge must retain , 
the judioial funotion in his own person. 

If for example In this oase the Judge 
wanted bo adopt the opinion of Mahadeo 
Parade the proper oourse was for him to 
call that gentleman into the box and to 
examine him on oath and ascertain tho 
reasons for tbe view whioh he entertained, 
and if he saw fib to adopt the view of 
that gentleman he would be aoting within 
his jurisdiction and with a right discretion, 
bub he would be doing so on sworn testi¬ 
mony whioh wonld form part of the record. 

klE. 0 ^ * mafcter a0 thia t0 fca,k about! 

arbitration and award is to use language 
whioh has no meaning, 

Reference might also be made to the oase 
i°J Muhammad Yakub v. Nazir Ahmad (I), 
that oase the oourt endeavoured 
to lay down suggestions to guide a Judge 

bronPh?K°?Uod upon by an applioatlon 

i b nnnfo-M b0fora u him to d0oid0 whether an 
inquisition ought to be held and if so the 

proceedings whioh should be taken. 

thi, a ”?7 rlgb610 add that «»• report of 

thZrih J , ou .r® not published until 
after the date of the leaf ned Disbriot;Judge's 


Appeal dismissed. 


WbpWaotWb'O) * M 9 5 ?t. 49 W1 ‘ 60l * fia W. 817-18 A.LJi, 
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JUGGAN v. EMPEROR (Sulaiman, J.) 


1921 


A.I.E. 1921 Allahabad 162. 

Sulaiman, j. 

Juqgan —Aooused-Applicant 
v. 

Emperor— Opposite Party. 

Criminal Reference No. 472 of 1921, 
deoided on 13th August 1921, made by the 
Diet. Magte., Meerut. 

(a) U P. Municipalities Aet (II o/ 1916), S. 933 
— Extent of powers—Sanctioning prosecution is 
not included. 

Sanctioning a proasoution ia neither lot the 
purpose of making preliminary arrangements foe 
0 the holding of first eleotions, nor ia it any atep 
towards expediting the assumption by the Board 
of its duties when eatabliehed, [P. 163, 0. 9] 

(b) 17. P. Municipalities Act (II of 1916), 8. 314 
— Irregularity »n the sanction is incurable under 
Criminal P. C. 8. 697. 

The irregularity in the eanotiou ae required by 
B. 314, U. P. Municipalities Aot oannot be oured 
by B. 697, Oriminal P.C., wbioh ia not applicable 
to the aanotion under this eeotion. [P. 163, 0. 3] 

Sulaiman, J.:— This is a reference 
under eeotion 438 of the Criminal Pro¬ 
cedure Code by the Distriot Magistrate of 
Meerut. It appears that while Baraub 
was a notified area, Juggan accused applied 
to the Notified Area Committee for 
permission to build a wall. On the 9th 
of January, 1921, the Committee by a 
resolution ordered that a spaoe of 9£ feet 
should be left between the wall and an 
adjoining drain. On objections having been 
raised by the aooused and a report having 
been called for, the Committee by a seoond 
resolution, dated the 16th Februiry, 1921, 
modified its previous order and reduoed the 
width of the open spaoe from 9j feet to 5 
feet. The aooused, however, built the 
wall without leaving the required space of 
5 feet. The Notified Area Committee 
accordingly on the 26th of March, 1921, 
issued a notioe to him to remove the wall 
within fifteen days. After this, the 
Notified Area was converted into a 
Municipality with effeot from the lab of 
April, 1921. The aooused replied to the 
notioe, saying that bhe land was his own and 
intimated that be would institute a suit 
in a Civil Court. On the 15th of April, 
1921, bhe Taheildar purporting to aot 
under section 333 of the Municipalities 
Aot II of 1916, as bhe officer m obarge of 
the Municipal work, sanctioned proseoution 
under section 185 of the Municipalities 
Aot. The learned Magistrate did not 


aooept the Committee’s case that a publio 
right of way existed over bhe land whioh 
was bo be left open ; on the other hand, he 
found that the land did not belong to the 
Committee at all but was the private 
property of the accused and, in faot, con¬ 
sidered that the order of the Committee 
was nob justifiable. He, however, oonvioted 
the aooused as in bis opinion he had con¬ 
travened the order of the Committee, and 
sentenced him to pay a fine of Rs. 20. 
On the 15th oi April, 1921, the 
Notified Area Committee had oeased to 
exist and the Municipality had oome into 
existence, but there is nothing on the 
record to show that this was so. 

In my opinion this reference must be 
aooepted and the oonviotion set aside. 
There is, in faot, no evidence to show that 
bhe Taheildar had been empowered under 
seotion 333 of Aot II of 1916 to exeroise 
the powers of the Board. But assuming 
that he had suoh powers, in my opinion be 
would have no authority under seotion 333 
of Aot II of 1916 to sanotion a proseoution. 
Under that eeotion his powers are limited 
and he oan exeroise them only (1) for bhe 
purpose of making preliminary arrange¬ 
ments for bhe bolding of first eleotions or 
otherwise and (2) generally of expediting 
the assumption by the Beard of its duties 
when established. It is quiteolear that sanc¬ 
tioning a prosecution is neither for the pur¬ 


pose of making preliminary arrangements 
for bhe holding of firsb eleotions, nor is it 
any step towards expediting the assump¬ 
tion by the Board of its duties when 
established. Seotion'333 of the Munici¬ 
palities Aot II of 1916 therefore gave him 
no suoh power. Under seotion 314 of that 
Aot it is provided that " no oourb shall take 
oognizanoe of any of the offenoes punish¬ 
able under this Aot or under any rule or 
bye-law, exoepb on the oomplaint of, or 
upon information reoeived from, the Board 
or some person authorised by the Board by 
general or speoial order on this behalf. It, 
therefore, follows that without a proper 
aanotion the oonviotion was illegal. The 
irregularity in bhe sanotion as required by 
seotion 314 of the Aot oannot be oured by 
the provisions of seotion 537 of the Code 
of Oriminal Procedure, whioh are not 
applicable to the sanotion under this 


^ 10 f j 

There are other legal objections also, for 
stanoe (1) that the order of the Oom- 
litbee requiring the appellant bo leave a 
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• space of 5 feet was in itself illegal inasmaoh 
' as the previous resolution had been passed 

within six months of it and the Committee 

• oould not modify its own resolution within 
1 that period and (2) that there is nothing on 

the record to show that there are any 
regulations under whioh the Board is 
empowered to prohibit the ereotion of a wall 

• on private land and not abutting on a 
publio street. In the view which I have 
taken as to the want of a proper sanction it 
is unnecessary for me to go into these 
other questions. 

I accordingly aooepfe this reference, set 
aside the oonviotion and sentence and direob 
?tbat the fine, if paid, be refunded. 

Conpicfton set aside. 


1921 Allahabad 103. 
Gokul Prasad and Stuart, jj. 

Sheo Ram Pande and others— Defand- 
• ants-AppBlIan&a 

v. 

Sheo Baton Pande and another —Plaint- 
iffe-Bespondents. 


Saoond Appeal No. 272 of 1919, deoided 
on loth April, 1921, from a decree of the 
Dist. J., Gorakhpur. 


* \^ d L^ A,i r^ on - M9thir 

<o ion ( 03 tats cannot alienate tor debts of her 
fciutanrf unless chirged on the e«afe. 

« 0 it ( ? inda n \ 0thet „T ho hn saooseded to bee boo's 

“£*• «P“*. aU-nata a part 0 t the! 

E2CS? ,n ° r * #t P»y oattain debts of her 

SShnnoh tfc h,0h not oh#r 8 ad 00 the estate 
Wthongb the boo was under a pious doty to pay 

ofl the debts. IP. 163. Os. l and 3 ] P 7 


Girdhari Lai Agarwala—lot Appellants. 
Gulzari Lai —for Respondents. 


Gokttl Prasad, J. :-The point raise 

r&jxr* i? u v n 8hor6 - °°««» t 
232? r i Hmda . mothat wh ° »«■ * 

"oa’a estate as suoh 

nrflr L ,e “ « a parfi of 61186 Propart- 
rdar to Pay off certain time-barred d« 

,o°L h h u r Tha lower appal 

Court has hald the contrary, holding b 

JhMe is no warrant in Hindu Law 
validating suoh a transfer. The transit 
comes here m second appeal. The ar 
meat pub forward on his behalf to sum 

‘ ba6 ™ <ar,0 r 6bia account is. that the 
WM undor a pious obligaliou to pay cert 


debts oontraoted by his father, and unole 
respectively, and as the son died without 
paying those debts, his mother, who sno- 
oeeded to the estate whioh originally 
belonged bo her husband and her husband’s 
brother, was justified in making the 
transfer of the family property to pay off 
those debts. The utmost extent to whioh 
the Hindu Law ha9gone in suoh matter is 
that a son is under a pious duty bo pay 
his fabher's debt, and also that a aonless 
widow oan alienate her husband’s esbate 
to pay off her husband’s debt. The 
Hindu Law makes no difference between a 
time-barred debt and a debt whioh is 
not so barred, bub bhere is no warranty or 
reason for holding that a nephew is bound 
to pay his uncle’s debt, and there is do 
authority whioh laye down that a mother 
is bound to pay her son’s debt and oan 
validly alienate the estate whioh has oome 
to her by inheritance from her son at his 
death. Our attention has been drawn to 
the oase of Udai Ohunder Chuckerbutty v. 
Ashutosh Das Mozumdar (1) and to the 
earlier Bombay oase, Bhala Nahanav. 
Parbhu Hari (2). on whioh that oase, is 
baaed. The Bombay case prooeads upon a 
passage from Narad (See Bhala Nahana 
v. Prabhu Han (2).) The passage (at p.73) 
runs thus ; The debts oontraoted by the 
husband shall be disoharged by the widow, 
if son less, or if her husband has enjoined 
her to do so on his deathbed, or if she 
inherits the esbate; for, whosoever takes the 
estate must pay the debts with whioh ibis 
incumbered.' Those oases are no authoriby 
for the proposition pub forward before us 
by the learned oounsel for the appellant. 
In the present case, the estate was nob 
incumbered with the debt of the husband. 

* 6 °S L , ,h ? ? ion0 daty of 6h9 son bo 
pay the debts of his father. The property 

was.in.no wa y enoumbered. So chat even 

mnaH°i ^m. 6 ®* 6 of Narad 6h9 appellant 
must fail. The appeal fails on other 

grounds also. We think the view taken! 

y the Court below was right. We 

aooordmgly dismiss this appeal with oosba. 

Appeal dismissed. 


i'j jUM) 31 Oal, 190, 

(9) (16TT) a Boa. flft 


n 
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♦A.I.R. 1921 Allahabad 104. 

Walsh and Ryves, jj. 

Khazano and another —Petitioners-Ap- 
pellants. 

v. 

Banwari Lal and others — Opposite 
Parties-Reapondents. 


First Appeal No. 154 of 1920, decided on 
14th March 1921, from an order of the 
Diet. J., Meerut. 

• Provincial Insolvency Act (1907), 8s. 22 and 
20— Property attached by Receiver—Third party 
claiming sama as Ms— Onus of proof is on Receiver . 

Where a property is attaohed by the Receiver as 
being the insolvent's and is claimed by another 
ae his, the onus is on tho Reoeiver to show that 
the property was the property of the insolvent. 
The question oannot be treated as though it were 
an ordinary suit by an alleged owner against 
somebody in poesession, and the old maxim 
that the plaintiff must succeed on the strength of 
bis own title and not on the weakness of his 
adversary’s does not strictly apply, [P. 164, C. 2.] 

S. N. Gupta and S.P. Ghosh —for 
Appellants. 

Indu Bhushan Banerji —for Respondents. 

Walsh, J.:—In this oase one Chiranji 
Lal was made insolvent in the year 1914. 
In his sohedule of property he mentioned 
one house whioh is part of the property 
now in dispute. He did not mention the 
other pieoe of land wbioh contained a 
thatohed shed whioh is now in dispute, or 
the cow. There is no evidence that the 
wife, Mb. Khazano the present appellant, 
ever knew what he bad stated in his 
sohedule. The uncontradicted evidenoe on 
the application with which we now have 
to deal is that at the time of the insolvency 
Mb. Khazano, the wife of the insolvent, was 
living aparb from her husband; was 
working as a oook, receiving wages and 
assistance by way of obarity ; and that the 
insolvent was living somewhere else being 
in some servioe altogether separate from 
his wife. On the 20th of Janoary 1920, 
the Reoeiver attaohed the house whioh the 
insolvent bad mentioned in his application, 
also the land, the thatched shed, and the 
oow. Immediately after this attachment 
Mb. Khazano filed the presenb application 
in the Insolvency Court stating simply 
that the property was hers and that the 
attachment was unlawful. A oertain 
amount of evidenoe was given whioh has a 


ring of truth about it and whioh at any 
rate, is uncontradioted. It goes to show 
that Mt. Khazano with the assistance of 
her master by way of a loan, bad purchased 
this property with the exception of the oow 
out of her savings which were not sufficient 
to pay the price of both ; that she borrowed 
the balance and that she paid the lender 
in whose name the property stood who 
transferred the property to her; so that at 
any rate the sale deeds are in her name. 
There is uncontradioted evidence that she 
provided the purohase money and as regards 
the oow whioh she says was given her as a 
reward or bukshish, her olaim has been 
allowed by the oourt below. Under the oir- 
cumstanoesof thiscaee the onuswas dearly ' 
on the Reoeiver bo show that this property 
was the property of the insolvent and there 
really is not a sorap of evidenoe whioh 
would justify suoh a finding. The learned 
Judge seems to have misoonoeived the 
nature of the application. He has obvious¬ 
ly treated it as though it were an ordinary / 
Buit by an alleged owner against some¬ 
body in possession, and he seems to have 
applied the old maxim, bhau the plaintiff 
must suooeed on the strength of her own 
title and not on the weakness of her adver¬ 
sary's and after oritioising the somewhat 
vague and inconsistent evidenoe about how 
the purohase oame to be made and ho# 

• the purohase money was raised, he found 
thab Mt. Khazano bad nob an exclusive 
interest in the property, wbioh means 
presumably that she had a limited interest 
in it. The extent of her interest is a 
matter between her and her son whioh 
does not oonoern the Reoeiver. We are 
perfectly satisfied that the Judge had no al¬ 
ternative but to give effect to Mt. Khazano’s 
olaim, against wbioh the Reoeiverhad noth¬ 
ing to advanoe. The appeal must be allowed 
the attachment released and all the pro¬ 
perty inoluded in the application handed 
over to Mt. Khazano with oosts here and 
below. Any question between the mother 
and the son is not a question for the In¬ 
solvency Oourt. 

Appeal allowed. 
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AIR. 1921 Allahabad 166. 

Mbars, o.j. and Knox, j. 

Abdul Jalil Khan and others —Plaintiffs- 
Appellants 

v, 

Obedullah Khan and others — Defendants 
Respondents. 

Firs* Appeal No. 25 of 1918, deoided on 
15th January. 1921, from a deoree of the 
second Addl. Sub-J., Aligarh. 

(a) Muhammadan Law—Wikl—Hanafi Law — 
Creation o/ wikf—Intention declared—Wakif 
appointing h^mstlf Mutawalti—No need to transfer 
posmMon—Vilii wakf is created, 

Where it waa proved that (he waqif did intend 
to create a valid Waqf, deolared the property to be 
Wiqf property and appointed himself aa a 
motawalli, and so where there was do need of 
formal transfer of possession, 

Held ih\t there was a valid Waqf under the 
H*n*Q Eiiw and that the subsequent oonduot of a 
matawalli weuld not invalidate it. [P, 167, 0. 2.J 

(b) Civil P C., (1903). 8. 66-8. 317 (18921— 

-Auetion-purehistr trans'erring to another in 1900 

-ioir* « a “3<«o«i eale ai bmaml filed in 

o 7i* . ^ *? rred bv 8 ■ 66 °t Code ol 1908 
—8» 817 of Code of 1882 does not apply. 

' #, r dia#r ®no« *o ‘he draltlog of S. 66 
flhowe that the Legielatura did not approve of the 
narrow oooetrnotlon of 8. 317 given t0 it by 

Tbe’aeotion ( ^ A,I< 196 ^ ln ^mple 

leni.latr.i i- ntended 10 maka «* 0, e« that the 
I^Lnt. * dl89 PP rov,n 6 Of beoemi iMnsaolione, 

olainiing the properties on the ground that the 

'ssisau"" b8n8mi ,!t ‘ he -sus 

ortiaw 1 ol l b * 001,8 01 1903 

B. 66 barred h a q„1t° a ° | th ?‘ app,ied 9a(1 

-o.rti fl ed purohaeera also. 8 ["‘w^T]" " 0in 

S.M. Sulaiman —for Appellant. 

S5 SS! ^A!BJS' 

aod*Lf2" T i6B J a vi,U 8«' OhakathaJ 
-’lower Gonrt-* 1 ’ Tha P«Q°>Pal iaaae in the 

S? “V 

gff* »' 4b ^> S G Ukarkb?a“„d'"to 

^«r t.W 


Obedallah Khan, the defendant, occupied 
the same position by virbne of oonvey&noes 
from Mahmood Ali Khao aDd Serajul Haq. 
Though the defendant denied that any of 
the transactions were ismfarzt, he contend¬ 
ed, in the alternative, that if they were, 
the plaintiffs were estopped from claiming 
any of the properties included in certain 
auotion sales, by reason of the provisions 
of section 66 of the Qode of Civil Proced¬ 
ure, 1908. 

Inanswerto this contention the plaintiffs 
asserted that section 317 of the Code of Civil 
Procedure 1882 was the appropriate seotion 
by whioh the righte of the parties were 
regulated and that the disability oreated by 
that seotion should bo oonfined to an aotion 
brought against a oertified purchaser and 
could not iDolude Obedullah Khan who 
was a transferee from oertified purchasers. 

Tne learned Subordinate Judge deoreed 
the olaim in part. The plaintiffs appealed 
in respeob of those beads of olaim whioh 
the Judge had deoided against them and 
the defendant filed objections in relation 
to oertain property alleged to be waaf. 

It is now neoessary to set out a's suc¬ 
cinctly as possible the histories of the 
properties in suit. 

Oo the 20th of July. 1383, one Atanllah 
Khan mortgaged to Abdul Gbafur Khan 
his rights and interests in 20 biswaB of 
Mauza Khaketbal and also a 19 Biswas 11 
and half biswansi share in mauza Cbakatha! 
for Rs. 55,000. 


v/ 7 OJ ' 1 * u oi j my. iooa, ataullah Khan 
agreed to exeoubeusufruotuary mortgage in 
favour of Abdulla Gbafur Khan reoiting 
an indebtedness to him of Rs. 80,000 and 

nif in viIIa 8 86 Kbakebhal and 

Uha&abbal were amongst the properties 
agreed to be covered by the usnfruotuary 
mortgage On the 21st of July 1884 Ate 

5! a . ® ' han ® o1 * shares in villages 

Khaketbal and Ohakabhal to one Barkab 
AH Khan reo,ting that he left Rs. 19,000 
io the hands of the vendee for payment 
over to Abdul Gbafur Khan. That sum 
was nob paid, and Abdul Gbafur Khan 

;. ,Di { 1I for epeoifio performance 
against Ata Ulla Khan based on the 

agreement of July, 1884, and obtained 
a deoree in his favour on the 23rd of 

S 8 tT' U1,a Khan ordered 

executed .S3 76 W ^ hin a « iv ® D «®eorto 

hhe agree- 

GhaLW ha m iaw, ■ AbZ 

Qhafur Khan yyaa not),satisfied . with thU 
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amount and appealed to the High Court, 
who awarded him on the 31st of May. 1887, 
a further sum of Rs. 18, 125. 

On the 29th of June, 1895 Abdul Ghafur 
Khan executed a deed of transfer of mortgagee 
rights, to the extent of odo half of his then 
interest, io the mortgage bond of July 1883, 
in favour of Abdul Shakur Khan. Certain 
payments had been made and the amount 
outstanding was said to be Rs. 58,000 and 
the reasons given for the transfer of the 
moiety intereet were that Abdul Shakur 
Khan had advanoed one half of the original 
mortgage money and that the Rs. 58,000 
oould not be recovered without a fresh suit 
to whioh he, Abdul Ghafur Khan did not 
wish to be a party. On the same date 
Abdul Ghafur Khan by deedof gift in whioh 
he stated that he was the owner of one half 
of the original mortgage money made over 
to Abdul Latif the other outstanding sum 
of Rs. 29,000. Abdul Shakur Khan and 
Abdul Litif Khan brought an aotion 
against Ata Ullah Khan, and Barkat Ali 
Khan and others and obtained on June, 
29th, 1896, a deoree for Rs. 18,708 and an 
order that unless that amount were paid 
within 6 months oertain mortgaged pro¬ 
perties including the 9 biswa 11^ biswansi 
share in Chakatbal should be sold. On 
April 2nd. 1900, that deoree was affirmed 
by the High Court. On August 20th, 
1885, a share of 14 bis was odd in village 
Khakethal belonging to Ata Ullah Khan 
was sold by auotion to Mabmood Ali 
Khan for Rs. 5,750 and this sale was 
oonfirmed on Maroh 2od, 1886. 

On the 15th of September, 1898, Abdul 
Ghafur Khan after reciting his ownership 
of a moiety of a 17 biswansi, 10 kaohwansi 
share io village Khakethal, made a gift of 
his 8 biswansi. 15 Kaohwansi, share to 
Obedullah Khan, the defendant.. This was 
said to have been done with the object of 
making Obedullah Khan a co-sharer in 
the village, it being intended to put him in 
as benamidarof the property in Khakethal 
then reoorded in the name of Mabomedullah 
Ali Khan. 

The transactions as regards village 
Chakatbal were as follows :— 

On Maroh, 21st 1892, Serajul Haq pur¬ 
chased at an auotion sale a 9 biswa 2$ 
biswansi share of Ata Ullah Khan and 
others in village Chakatbal, being 34 
sibams out of 74 eihams, for Rs. 7,000. 
In 1894 Serajul Haq as a oo-sbarer in 
village Chakatbal brought a suit for pre¬ 


emption and obtained a deoree putting , 
him in possession of Mahal Panjum on 
payment of Rs. 8 000. This amount was 
duly paid in November, 1894. On July 
7th, 1900, Serajul Haq sold or purported' 
to sell to Obedullah Khan, the defendant, 
the properties in Mauza Ohakathal acquir¬ 
ed by him in Maroh, 1892. and November' 
1894, for the sum of Rs. 40,000. On July 
8th, 1900. Mabmood Ali Khan, reoiting 
himself to be owner by virtue of the 
purohase made at auotion of 34 sibams out 
of 51 sibams in a 13 biswa, 10 bisw: 
15 Kach. share in Mahal Kunwar Abdul 
Shakur Khan in Mauza Khakethal, sold 
or purported to sell the same to Obedullah 
Khan the defendant for Rs. 38,000 The 
plaintiffs oontend that the Rs. 55,000' 
paid in 1883 to Ata Ullah Khan in faot 
belonged to Abdul Shakur Khan and 
Abdul Latif Khan and that Abdul Ghafoor 
Khan bad no benefioial interest in the 
mortgage but was merely aoting on their 
behalf. Tney also say that the Rs. 5,750' 
paid by Mahmood Ali Khan in 1885 was 
similarly provided out of their moneys as 
also the Rs. 7,000 and Rs. 8,000 paid by 
Serajul Haq in 1892 and 1894. They 
point out that in 1898 Mabmood Ali Khan 
and Serajul Haq were both elderly men- 
and therefore it was considered desirable- 
that they should oease to aot as benami* 
dars and that Obedullah Khan was chosen 
to beoome benamidar in plaoe of both of 
them, and it was under those oiroum- 
stanoes that he was given in Septem-- 
ber 1898 the small share in village Kha¬ 
kethal and the properties subsequently 
transferred to him on July 7tb, 1900 and 
July 8th, 1900 by Serajul Haq and. 
Mahmood Ali Khan, respectively. 

The High Court agreed with the learned 
Subordinate Judge in his findings of faot 
and-approved of his reasons and held that 
the real purchasers throughout all thes6- 
transactions were Abdul Shakur Khan 
and Abdul Latif Khan and that Mahmood 
Ali Khan, Serajul Haq, and subse¬ 
quently, Obedullah Khan were benamidars 
for them. 

Mears, C.J. (After statmg faots as > 
above His Lordship prooeeded further.)- 
That being so the next question that • 
arises is whether there is any statutory 
bar whioh prevents the plaintiffs from> 
suooeeding as, regards those portions of 
villages Khakethal and Chakatbal wbiohi 
were purchased at auotion. 
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As it has been suggested that seotioD 66 
of the Code of Civil Prooedare of 1908 
imposes a wider disability on the plaintiffs 
than seotion 817 of the earlier Code, we 
most first of all deoide by wbioh seotion 
the rights of the plaintiffs must be deter¬ 
mined. 

The transfers to Obedullah Khan were 
made in 1$00. The action was commenced 
in 1916. 


Dr.Sulaimanoontendsthat the plaintiffs' 
rights must be judged, nob by seotion 66 
bub by seotion 317, and that on the proper 
oonstruobion of that latter seotion, whilst 
Abdul ShakurKhan and Abdul Latif Kban 
would have been unable bo maintain an 
aotion against Mahmood Ali Khan and 
Serajul Haq, they are nevertheless entitled 
to bring one against Obedullah Khan, the 
transferee from Mahmood Ali Khan and 
Serajul Haq. He aontends that retrospec¬ 
tive effeob must not be given to the opening 
words of seobion 66 ; that bbe seotion 
relates bo procedure and was not intended 
bo out down already vested rights of a 
plaintiff. 

With this view we do nob agree. We are 
of opinion that the essential difference in 
the drafting of seotion 66 shows tbab the 
legislature did not approve of the narrow 
oonstruobion of section 317 given to ib by 
decisions of which Sibta Kunwar v. 
Bnagoli (1) is an example. 

We think that the seotion is intended 
bo make ib olear that the legislature, dis¬ 
approving of benami transactions, meant 
to prevent aotions against oertified 
. purchasers and their transferees. To that 
extent, the legislature did by seotion 66 
deprive a plaintiff of a right whioh possibly 
was nob previously negatived. 

ba T k® p ! a j Qtiff ' 0 r '6^bs must in our view 

D»i“n 8 (a,l. 7 B8 ° t,0n 66 fSM U °° n '' 

Dr. Sulaiman oonoedes that if this be 

OhA h L? a “ no ^ L mainllai ° the suit against 

nurchasi Kh , an . ont be ground that the 

and Sa«?nl“w 0 b * Mahmood AU Kban 
^ u Haq were for lh « Plaintiffs' 
benefit and he agrees fchafrObedullah Khan 

must be regarded as a "person olaiming title 

? Dd Thi lear° h 5 9 S by th ® 0oUtl1 " 

Ia ? rn , ed ^Qbordlnate Judge oame to 
oouelusion that the suit w.% hatred* 

wa!:“ tb0Pr r rble8 Phased at auction 

~~^~ ST 0a ' *° d wa agrae with hi ^-. 


There remains for decision the question 
whether the dooumenb purporting to be at 
waqf exeouted by Abdul Latif Khan is in 
faot a waqf whioh is binding on the pro¬ 
perty to-day. The parbi6B to this litigation 
are sunnis and their rights are regulated by 
the Hana6 law. Imam Abu Hanifa and 
bis two disciples Abu Yusuf and Moham¬ 
mad have eaoh dealt with the circumstances 
under whioh a waqf is complete. According' 
to Abu Hanifa it beoomes complete when 
a Kazi has passed a deoree necessary for 
extinguishing the waqif's power to resile 
from the waqf. Abu Yusuf however is of 
opinion that a mere declaration of waqf 
operates as a transfer of the property from 
the waqif to the implied ownership of God- 
Muhammad lays it down that a valid waqf 
requires: ' 

(Ij declaration of the waqf. 

(II) appointment of a Mntawalli. 

(Ill) transfer of poaseaeion to the Matawalli. 


oee, generally, wuson 8 Uigest wa ^u B i U 
—Muhammadan Liw, 3rd Edition, page 
343. 

In the present oase we must follow the 
opinions ol Abu Yusuf and Muhammad. 

The faots as found by the learned Sub¬ 
ordinate Judge are that Abdul Latif Khan 
did intend to oreate a valid waqf,—did 
intend to make a genuine dedication. He 
deolared the property to be waqf, he 
appointed a Matawalli (•himself; and 
as he himself was thesMutawalli there 
was no need of formal transfer of posses- • 
Bion. After the death of Abdul Latif 
Khan, Abdul Ghafoor Kban in pursuauoe 
of the terms of the deed of waqf appointed 
Obedulla Khan as Matawalli and the latter 
aooepted the appointment and took posses¬ 
sion. His subsequent conduct would not 
in our opinion invalidate the waqf. 

In these oiroumstanoes we think that the 
learned Subordinate Judge was wrong in 
restoring the plaintiffs to possession of sa 
inaoh of the property as was oovered by 

the waqf and his deolaion on this point 
must be set aside. 

? 6horoforo iB we dismiss 
the plaintiffs appeal and allow the oroas- 

6he Cendant and declare that 
bhe pJaintiffs are not entitled to position 

di«!d*nf P TO °, the J uroperty covered by the 

with aeRta^S *k Tha BDpBal ia «H«ni8«ea 

’ «~» , «>biooMan8 .Uow- 

oO f. i ., • 

Orosi-objectionj allowed. 


!!u 
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AIR. 1891 Allahabad 118(1). 

Stuart, j. 

Baldeo Pandey —Aooused-Applioanfc 

v. 

Emperor —Opposite Party. 

Criminal Reference No. 496 of 1921, 
deoided on 6th August, 1921, made by the 
S.J., Ghazipur. 

U.P. Municipalities Act (II of 1916), S. 395— 
Advising not to pay Municipal dues is not obstruc¬ 
tion, 

Advising a person who is being asked by a 
Municipal peon not to pay a oertain obarge due 
from him nnder the Mnnioipal bye-laws is not 
“obstruction ” within the meaning o! 8.395. 
£P. 168, C. 1,] 

Referring Order “The aooused in 
this oase has been found guilty by the 
learned Magistrate of an offence under 
seotion 295 of the Municipalities Aot. It 
appears that the Municipal peon demanded 
the sum of one anna as Tah Bazari from a 
oertain Gur seller on the ground that be was 
Belling Gur in a publio plaoe and was there¬ 
fore liable to the obarge under the Munici¬ 
pal Bye-laws. This person refused to pay 
on the ground that he had very little Gur to 
sell. A dispute followed, in the oourse of 
whioh the aooused arrived on thesoene. He 
advised the Gur seller not to pay as he said 
that it was wrong that a oharge should be 
made at the Octroi Post and again in the 
street. In this be was of oourse entirely 
wrong. He told the peon to take the Gur 
seller to the Municipal office. All three 
persons proceeded to the Municipal offioe 
but unfortunately no higher offioial was 
present) at the time. The aooused advised 
the Gur seller not to wait and they went 
away together. The aooused has now been 
found guilty of obstructing a Municipal 
offioial in discharge of his duty. The 
aooused may have been aotuated by a 
spirit of misobief and opposition to the 
Municipal administration or he may have 
been moved by a feeling of indignation at 
what he might in good faith have con¬ 
sidered an aot of petty tyranny. His 
aotion does not seem to me to oome within 
the meaning of the word " obstruction”. 
He did not prevent tbeMucioipal peon 
from taking any aotion whioh he con¬ 
sidered necessary and whioh he bad 
authority to take. He merely advised the 
Gur seller not to pay. If the Gur seller 


had been guilty of an offenoe by not pay¬ 
ing, the aooused would no doubt have been 
guilty of abetment, in that he inoited the 
aooused not to pay. Surely it oannot be 
an offenoe to refuse to pay a Municipal 
oharge. The Municipality has its proper 
legal remedy. Every oharge made by the 
Municipality is not necessarily justifiable. 
While sympathising with the Municipal 
peons whose duties are probably not very 
easy I am distinctly of opinion that the 
aotion of the aooused does not amount to 
obstruction of a Municipal servant in the 
performance of his duty. The oase will 
therefore be reported to the Hon'ble High 
Court with the recommendation that the 
finding and sentence should be set aside 
and the aooused aoquitted.” 

Stuart, J. —I agree with the learned 
Sessions Judge and set aside the oonvio- 
tion and sentenoe and direot that the fine, 
if paid, be refunded. 

Conviction set aside, 

A.I.R. 1921 Allahabad 188 12). 
Walsh, j. 

Jalesar Sahu— Plaintiff-Appellant 

v. 

Raj Mangal and others —Defendante- 
Respondents. 

Seoond Appeal No. 731 of 1919, deoided 
on 27th April 1921, from a deoree of the 
Dist. J., Gorakhpur. 

Lindlori and Tenant — Orooe — Occupancy 
holding converted into grove by tamindar'e per¬ 
mission—Occupancy tenancy determined-Grove- 
holder's rights are transferable, 

When land is let for the purpose of planting a 
grove, the ooonpier or tenant or lioensee to whom 
the permission to make suoh use of it is granted 
by the zsmindsri becomes a grove-holder pure and 
simple and his rights are transferable. 34 All, 
546 and 11 A.L.J. 649, Foil, [P. 169, 0. 1.] 

If the holding or right to cooupy derived from 
the landlord is an oooupanoy or non-oooupanoy 
tenanoy within Agra Tenanoy Aot, then the 
permission to plant treeB is not transferable, nor 
are the treds themselves. 13 A.L.J 833 and 43 All, 
36 Foil. [P. 169, Cs. 1 & 3.] 

A tenant oannot make a valid transfer of trees 
upon an oooupanoy holding independently of the 
bolding, and therefore not at all because the 
holding itself is not transferable. 6 All. 616 ; 10 
All. 169 1 31 All. 997 and 93 All. 911, Foil. 

The holding may oease to be an oooupanoy 
tenanoy by the enrrendei of it by the tenant. 
[P. 169, 0. 3.] H 
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M.L. Agarwala, Hamid Hasan , and Lak - 
shni Narain Tewari—lot Appellant), 

Surendra Nath Sen and Haribans 
Sahai —lor Respondents. 

Judgment:—This oaee has been 
referred bo ns by a single Judge of this 
oonrb because of bhe difficulty of reoonoil- 
ing oertain decisions to which we will refer 
hereafter in detail, particularly the oases 
of Muhammad Yasin v. llahi Bakhsh (1), 
and Mohammad Ismail Khan v. Mithu 
Lai (2), on the one' hand, and the oase of 
Haya Kishen v. Mohammad Wazir Ah¬ 
mad (3), on the other hand. We have come 
to the conclusion that these oases are not, 
as they appear to be, irreoonoilable, and 
ibhat if bhe facts underlying eaoh deoision 
are clearly ascertained and stated, they 
present a complete and satisfactory code 
upon this somewhab controversial question. 
We have also oome to a clear view as to 
whioh side of the line the present oase lies 
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Mohammad Wazir Ahmad (3), Rameshar 
Sahib v. Madho Lai (4). 

3. A tenant cannot make a valid 
transfer of trees upon anoooupanoy holding 
independently of the holding.'and therefore 
not at all because the holding itself is nob 
transferable. This proposition is merely 
a sub-branoh of No. 2 stated above. Vide 
Kasim Mian v. Banda Husain, (5) Imdad 
Khatun v. Bhagirath (6), Kausalia v. Gulab 
Kuar (7), Janki v. Sheoudhar (8). 

4. The holding may cease to be an 
oooupanoy tenancy by the surrender of it 
by the tenant. The extinction of an 
oooupanoy tenanoy is expressly provided 
for by aeotion 18 of tbe Agra Tenanoy Act, 
whioh by sub-section (c) inoludes abandon¬ 
ment or surrender after service upon the 
landholder of the notioe of surrender, and 
section 83 whioh must be read with 
section 18 for this purpose provides the 
conditions and machinery for effecting such 
surrender, but these provisions are nob 


when its faots are understood.iand we pro¬ 
pose to lay down oertain propositions 
whioh we think are established by bhe 
existing authorities in this Court on this 
troublesome question, with the hope that 
they may be of assistance in guiding the 
subordinate oourts in making up their mind 
>as to bhe real issues of faob whioh they have 
gob bo determine in arriving at a oorreot or 
at any rate a dear oonolusion. We oan 
but express the fervent hope that this 
attempt will not further oomplioate the 
tmatber whioh is obviously sufficiently 
oomplioated already. We think that the 
•following propositions are established by 
the decided oases of this court. 

1 1. When land is let for the purpose of 

planting a grove, theoooupier or tenant or 
licensee to whom the permission to make 
suoh use of ib is granted by the zemindar, 
beoomes a grove-hoider^pure and simple 
and his rights are transferable. Vide 
Muhammad Yasin v. llahi Bakhsh (1), and 
Mohammad Ismail Khan v. Mithu Lai (2). 

2. If the holding or right to oooupy 
: derived from bhe landlord is an oooupanoy 
• or non-oooupanoy tenanoy wibhin bhe 
meaning of those terms as used in the 
Agra Tenanoy Act, then bhe permission bo 
plant trees is nob transferable, nor are the 
trees themselves* Vide Daya Kishen v. 


ft{ rK ft ft I.O, M5-1Q 

(19ia) n A.LJ, 648-17X.Q. 666, 


A.L, J. T8, 


exhaustive. They merely contemplate and 
provide a right of surrender by one party 
to the tenanoy against the will of the other. 
If he wishes to surrendor and oaonot obtain 
the land-holder’s oonsent, he oan only 
surrender under these provisions ; other¬ 
wise not at all. Bub a provision of this 
kind expressly oreating machinery enabling 
one person to perform an aob so as to bind 
the other without his consent, does nob 
destroy the ordinary rule of law that parties 
may themselves dispense with machinery 
and may by oonduot, mutual consent or 
express agreement arrive at a result, by 
oommon oonsenb, whioh a pieoe of legisla¬ 
tion enables one of them to arrive at by 
his own omission alone. 

This being, as we think, a oorreob state¬ 
ment of the law as it stands to day appli¬ 
cable to the varying oiroumstanoes whioh 
arise between zemindars and tenants in 
relation bo groves, all that remains, so far 
as the oase now for our deoision is oon- 
oerned, is to Bee whab really are tho facts 
found by the lower appellate Court. Ib 
seams to us bhat either by express langu¬ 
age or by neoessary implication the judg- 
menb of the lower appellate Court establish¬ 
es the following faots:— 


(8) (1016) 13 4,L J. 893-80 1,0. 666 

ft) (1930) 49 All. 86-69 1,0, 191-17 A L J 971 

ill Hell! ’S'' " ’ 

J8.B»SSa: B: 
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(1) Permission was given by the Zemin¬ 
dar in 1885 to the tenant to plant a grove. 
The tenanoy had been an oooupanoy one. 

(2) The land from that moment oeased 
to be an agricultural bolding, though it 
may for a short period, while the trees 
were growing, have been utilised as suoh. 

(3) The relations between the zemindar 
and the tenant were from that moment 
governed by a fresh oontracb. 

(4) The planting of the grove by the 
tenant was not an agricultural purpose. 

(5) The oooupanoy rights remained in 
abeyance during this speoial contract. 

(6) The trees were trees of considerable 
size, thickly planted and eventually num¬ 
bered 111 mangoes, 235 bamboos, and 
221 Kathal tree9. 

(7) This planting or new purpose was 
not a mere adjunot to the existing ooou¬ 
panoy holding or a mere improvement. 

We think these findings of faot amount 
to a finding of law or raise the necessary 
inference of law that there was a oomplete 
and absolute determination, either by 
surrender or mutual cancellation, of the 
former existing oooupancy tenanoy and the 
oreation by a new contract of a new 
arrangement altogether. 

The only oomplaint against the learned 
Judge's judgment in our view is that he 
did not see the legal oonsequenoe of his 
own findings of faot and that, had he done 
so, he would have no doubt come to the 
oonolusion whioh we baVe oome to, that 
this oase is governed by the case of 
Muhammad Yasin v. Ilahi Bakhsh (l), 
already referred to. It remains, in order 
to enforce our view that the decisions are 
not irreoonoilable, to draw attention to the 
two principal cases where the ruling 
appears to have gone the other way. 

First with regard to the oase of Diya 
Kishen v. Mohammad Wazir Ahmad (3) 
our broker Rafique, whose judgment was 
upheld in Lsbbers Patent Appeal and who 
held that the planting oi a grove by per¬ 
mission of the zemindar on an oooupanoy 
tenanoy does nob neoessarily ohange the 
nature of the holding or enable the tenant 
to transfer the trees so planted, pointed out 
in his judgment that it had been held in 
the lower Courts that the land and thegrove 
in suit had not been granted for planting 
a grove, but jyps an oooupanoy holding 
upon whioh the., tenant had planted the 
grove. The distinction may be arfine one 
in faot but it is substantial in its results. 
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Similarly in the case of Rameshar Singh v. 
Madho Lai (4), in the statement of facta 
contained in the judgment of Mr. Justioe 
Ryves whioh does not go very fully into-- 
this aspeob of the oase, it is at any rate 
made dear that the Maharaja of Darbhanga 
was in that oase admitted as a tenanb some* 
36 or 40 years after the planting of the 
grove and that he was reoorded as a non- 
oooupanoy tenanb in the revenue papers. 
It was further pointed out that he 
himself was in a difficulty in making: 
up bis mind whether he should defend the* 
suib as a grove-holder pure and simple 
to whom the provisions of the Agra Tenanoy 
Aob could not apply at all, or whether- 
he would set up an oooupanoy tenanoy 
from whioh he oould not be ejeobed 
on the grounds on whioh he was 
sought to be ejeoted, and further that 
the Revenue Court had held him to 
be a non-oooupanoy tenant, These find¬ 
ings in our opinion make it olear that 
that oase was on the other side of the line. 
The result is that the deoision of these 
oases really depends on the preoise findings 
of faob, and that it is impossible to lay 
down any general rules in second appeal, 
exoept the propositions whioh we have 
attempted to lay down, the applicability of 
whioh depends on the finding with regard 
to the nature and purpose of a tenanoy.. 
In this oonneotion we oannot do better than 
quote a passage from Mr. Agarwala’s book 
on this somewhat difficult question of 
what is the legal status of a grove. The 
passage is paragraph 4 on page 4 of the 
7th edition :—" A grove is a pieoe of land 
oovered by trees or bushes. The spaoes 
between the trees may or may not be 
used for agricultural purposes. Sometimes 
they are and sometimes not. Where they 
are so used, a grove may be ‘ land ’ as 
defined in the Act. That will depend on 
whether the thing let was the grove,, 
bo whioh cultivation is merely an append¬ 
age, or the land for agricultural purposes,, 
the trees being merely an adjunot to it. 
But when no portion of a grove is used for- 
agricultural purposes a grove is certainly 
nob ' land ’ within the meaning of the Aot.” 

The Courts below, as we have often 
oooasion to say, should be oareful to find 
the facts dearly and fully so as to oover- 
all the matters in controversy before, 
muddling themselves with so-oalled autho¬ 
rities where the High Court Judges have' 
done no mdre than lay down the prinoipla' 
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applicable to the particular state of faots 
whioh come before them in appeal. When 
the learned Judge has satisfied himself 
what are the true faots of the oase before 
him, it is time enough for him to see 
whioh, if any, of the reported authorities 
apply to the oase. 

This appeal musb be allowed and the 
plaintiff will be entitled in regard to the 
plot now in appeal to the usual decree 
for foreclosure under Order 31, with oosts 
here and below. We do not touoh the 
existing decree in favour of the defendants 
with regard to the other plots. The appel¬ 
lant will have his costs in the lower 
appellate Court, aod here, and he must get 
bis costs of the first Court in proportion to 
suooess and failure. The interest payable 
under tbe deoree will be simple interest. 
The defendants will be at liberty to apply 
to this Bench as to any point arising on the 
drawing up of the decree. 

Appeal decreed. 
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TGDBALIi and Rafiquk, jj. 

Girdhari Lal and others —Defendants 
Appellants 

v. 

Gobind Bam —Plaintiff-Respondent. 

First Appeal No. 286 of 1918, decided or 
3rd March, 1921, from a deoree of the Sub 
J., Muttra. 
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Np i airfhari 
W had been dealing with‘fie plaintiff" 


firm ever sinoe the early eighties. The - 
aaoounts between the plaintiff’s firm and 
Girdbari Lal were oast up in June 1891, 
when a mortgage-deed was given to the 
plaintiff’s firm by Girdhari Lal for 
R8. 2,500. In 1906 a suit was brought on 
foot of the bond of tbe 13th June, 1891, for- 
reoovery of the money due upon it. At 
the time of the institution of the suit one 
of the sons of tbe defendant, namely, 
Manohar Lal, had been born and was 
alive. There wa3 a compromise between 
the parties on the 7th of November, 1906, 
under whioh a fresh bond was given to 
the plaintiff on the 5th of November, 1906. 
After the completion of the compromise 
the suit was withdrawn by the plaintiff. 
Subsequently two more sons were born to 
Girdhari Lal, namely, Dwarka Prasad and 
Ram Das. On the 22nd of January, 1917" 
the suit out of whioh this appeal has 
arisen was filed by the plaintiff for the 
reoovery of Rs. 17, 920 11-3 due upon the 
mortgage deed of the 5th of November,. • 
J?. 0 ?; ?be ol t im wa8 brought against 
Girdhari Lal and his three sons. All the 
defendants resisted the suit and urged 
various pleas. 


.mo uoiuuoe wmo WQion we are con¬ 
cerned in this appeal was advanoed on 
behalf of the sons to the effect that the 
loan seoured bv the deed of the 5th of 
November, 1906, was not taken by Girdhari" 
Lal for the benefit of the family nor was 
there any legal necessity for the loan. 

1 he question of legal necessity was raised 
by the defenoe in two ways. First, it was • 
urged that the deed of the 5th of 
November, 1906, was given in lieu of 

5 a , d ; d ?' * b » of Jooo. 1891, and 
onac the debt due upon the deed of 1891’ 
bad already become barred in 1906. A- 
father hypothecating joint family property 

a , tlme barred debt oannot be- 
said to have hypothecated the property for 

hfhVrT^ 7, S0oon dly, it was urged' 
that the debt seoured by the deed of 1891 

was oontraotedat a, time when Girdhari 

Lal hee a son already alive. The name of 1 

on thalVK 8 . M T adhaaQdan who was born 

In 1895 18 A 1867 and who died 

2L-Jw j A8 a Mad husudanwas alive at the- 

thn ■ if 8 d 5? °. f 1891 wa8 Given it was for • 

^ c rjrcs 

question of legal necessity, for prior to hie- 
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death Manohac Lal had already been born. 
If the prior debt of 1891 is to be considered 
as not warranted by legalneoessity thedeath 
of Madhusudan would not affect the ques¬ 
tion at all. The learned Subordinate Judge 
after considering the evidence in the case 
was of opinion that the deed of the 5th of 
November, 1906, was given for legal 
necessity; the claim was accordingly 
decreed. 

In appeal before us the same two points 
are urged by the learned Counsel for the 
defendants-appellants. It is argued by 
him that the mortgagoof 1891 was already 
barred at the time that the deed now 
in suit was given by Girdhari Lal. Their 
Lordships of the Privy Counoil have held 
in the case of Shamu Patter v. Abdul 
Kadir (1), that in the case of a simple 
mortgage, the time within which a mort¬ 
gagee can sue for the recovery of money 
is 12 years. The period of limitation 
therefore expired in respect of the bond 
of 1891 in 1903. The grant by 
Girdhari Lal of a fresh deed to the 
plaintiff in respect of a time-barred debt 
would not under the Hindu Law bind bis 
sons or the ancestral property. In order 
to appreciate and determine the question 
raised by the learned Counsel for tbe 
defendants-appellants we have to refer to 
the terms of the deed of the 13bh of June. 
1891. We had the following oovenant in 
the said deed :— 

“ If I (ail to pay the whole or part of interest on 
the aforoeaid amount every six months then at 
the olose of a year the said interest shall be treated 
as pnnoipal and I shall pay interest at the rate 
fixed above on that amount also. Till payment in 
lull of the debt due under this bond this mode of 
paying interest shall remain in foroe. In the 
event o! non payment cf interest for two ooneeou- 
tive periods of six months, that is, for the entire 
year the said creditors have power either to bene¬ 
fit themselves by the ondition regarding the 
compound interest as herein mentioned or to 
realise in any way they like without waiting for 
expiry of tbe stipulated period fixed for payment 
of the principal, the whole of the prinoipal and 
interest in a lump sum or only the interest whioh 
under the terms of this bond might be due to 
them by that time, from me as well as by the sale 
of the hypothecated property mentioned below and 
also from other moveable and immoveable property 
of mine and I shall have no objection whatever”. 

Now it is quite apparent from the terms 
of this oovenant bhat tbe oreditor was given 
three options in oase of default in the pay¬ 
ment of two oonseoubive instalments of 


(1) (1912) 86 Mad. 607-16 I.G. 260-39 I.A. 918 
(P.O.). 


interest, namely, eitherto sue for the whole, 
that is, the prinoipal and interest, or bo let 
the interest mount up or to sue for interest 
only. If the oreditor did nob ohoose to 
exeroise his option of suing for the whole 
amount due on default of the payment of 
two oonseoutive instalments of interest by 
the debtor it oannot be said that the time 
began to run from suoh abatenbion, 
However the learned Counsel for the appel¬ 
lants oontends to the oontrary. He has 
referred us to the oase of Gayadin v- 
Jhumman Lal (2). He argues that the 
oase of Gayadin is on all fours with the 
present oase and that in tbe oase of 
Gayadin iG was deoided by a Full Benoh 
of this Court that where an option is given 
to a oreditor, that is, on the happening of 
a certain event, to either sue for the whole 
amount, prinoipal and interest iuoluded, or 
for interest only, and the oreditor omits to 
exeroise his option and sue for the whole 
amount due, time will begin to run from 
tbe date of the omission to sue for the 
whole amount. We have carefully con¬ 
sidered the oase of Gayadin and in 
our opinion the faots of that oase are quite 
dissimilar to the faots of the present 
oase. In that oa*e no option, as far as we 
oan see from the reoital of the terms of 
the bond given therein, was given to the 
oreditor. Tbe latter bad to sue on the 
happening of a oertain event. He failed 
to do so and tbe Full Benoh of this Court 
held that time began to run against him 
from the date of his omission to sue. It 
is true that in that oase at the end of the 
bond it was reoited that in oase the oreditor 
did not sue as he was entitled to, on default 
in the payment of interest, tbe interest will 
go on running and mounting up in favour 
of tbe oreditor un to the date of payment. 
That is quite a different covenant to that 
given in the deed before us. In the deed 
of 1891 it is olearly stated that the 
oreditor has three options whioh we have 
already mentioned above. The plaintiff 
seems to have exeroised ods of the options, 
namely to let the interest mount up at 
oorapound rate and it was due to that faofe 
that Rs. 2,500 mounted up to more thaD 
Rs. 10,000 at the time the deed in suit 
was given. We therefore hold that when 
the suit was brought by the plaintiff in 
1906 in the month of August or when the 
oom promiee was entered into and the dead 

(2) (1916) 37 All. 400-28 1. O. 910-13 A.L.J. 

610 (F.B.). 
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df the 5th of November, 1906. vyaB obtained 
from the defendant No. 1, the debt doe on 
the deed of 1891 had not become barred 
by time. The argument for the defendante- 
appellante that the mortgage-deed of 1906 
was given in lien of a time-barred debt 
therefore falls to the ground. 

[The judgmenttben disposed of the con¬ 
tention for the defendants-appellants on 
the evidence in the case and dismissed the 
appeal with costs.] 

Appeal dismissed. 
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TUDBALL AND RaFIQUE, JJ. 

Chiranji Singh and others —Plaintiffs* 
Appellants 

v. 

Dharam Singh —Defendant-Respondent. 

Seoond Appeal No. 560 of 1918, deoided 
on 11th Janaary, 1921, from a decree of 
the Diet. J., Aligarh. 

* Tort— Malicious prosecution. 

A Bait lot malioions proseoniion can lie in 
reupeot of proceedings under 8.107 of the Criminal 

To m 776 and 17 O.W.N. 664, Poll.; 

18 M L.J. 870. Not Poll. [P. 173, Os. 1 & 2.] 

Naram Prasad Asthana—lot Appellants. 
Peary Lai Banerji —for Respondent. 

Faots : In a suit for malioions prose* 
oution the Subordinate Judge dismissed 
the plaintiffs’ suit on the ground that there 
was no oause of aotion beoause proceedings 
were taken again B t the plaintiffs under 
seotion 107, Criminal Procedure Code, and 
not for a Dy offence. The District Judge of 
Aligarh confirmed the order dismissing the 

Tudball, J,:—The question of law whioh 
arises in this case for deoision is oovered 
by a decision of a Divisional Bench in 
Mohammad Niaz Khan v. Jai Bam (1) 

rU! B °Tj-VZ r6d by a deo '0ion of the 
CalouttaHigb Court in Crowdy y.Beilly{ 2). 

,D8 “o' l he Madra8 High Court 
Rbndasam. o. Subramania (3), whioh has 

• wWch 11 ^ n6d i8 “ Very brief deoi8ion 
glV8B , no raa8 °° 8 - We prefer to 

>ba .^ on ^ a Hig^Ctourt^whi^^rooommend 

(31 (1908) ftWa-Jiiltfe.Mi J. ; . 


themselves to us, and we therefore allow 
this appeal aDd Bet aside the deoree of 
the Courts below, The oase will have to 
go back to the Court of first instanoe for 
trial on the merits, it having been 
dismissed by that Court on a preliminary 
point of law. We therefore order the 
record to be returned to that oourt with 
directions to restore it to its file on its 
original number and to prooeed to hear aDd 
determine it aooording to law. Costs of 
this appeal will be costs in the oause. 

Appeal decreed. 


*A.I.R. 1921 Allahabad 173 (2). 

Walsh and Lindsay, jj. 

Shadi Jan —Petitioner-Appellant 

v. 

Waris Ali and others —Opposite-parties- 
Respondenbs. 

First Appeal No. 173 of 1917, deoided 
on 24th February, 1921, from an order of 
the Diet. J., Bareilly. 

* SuccBJMon Certificate Aot, 8. 4-Claim 
against one of debtor’s heirs—There it no nsod tor 
eerttflcaie. 

Where the olaim lo not against a debtor of the 
accessed person bat against one of the beire of the 
debtor, who hae inherited a speoiflo portion of bis 
liability, there is no ueoeaeity for a succession 
oert.floate. 83 All. 327 (P.B.), Dint. [P. 174, Gs. 

I K iij 

Abu Ali —for Appellant. 

Lindsay, J :—This is an appeal against 
an order of the Distriot Judge of Bareilly 

rejecting the application of the appellant 
Muesammab Shadi Jan for a certificate 
under seoti°D4 of the Succession Certificate 
Aot (VII of 1889.) The facts of the oase 
are as followsAhmadi Begam, the 
daughter of Mat. Shadi Jan, was the wife 
of one Raza Ali, and died on the 10th 
May, 1914. She left as heirs her mother 
six sons, two daughters and her husband! 
It is admitted that the dower debt whioh 
Raza Ali owed his wife at the time of her 
death amounted to Rs. 72,000. The wife‘e 
heirs were therefore entitled to speoifio 

shares of this debt in aooordanoe with the 
MobammadanjLawJof Inheritance, and the 
share of the wife’s mother was l/6th. 
The result was that Mat. Shadi Jan, had 

ag °° d ° ,ai “ »gainab Raza Ali for Rs. 12,000 
and to that extent Raza Ali became the 

ShadlJ an- On the 23rd 
Ootoben-1014, -Raza AU hfaself died 
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leaving as heirs his six 3009 , his two 
daughters and hie mother Mst.Najmunnissa, 
who beoame entitled to Raza Ali’s estate 
in the following shares, namely :— 

6 sons 60 Bihams 

2 daughters 10 „ 

Mother 14 , 

so that the mother's share of the estate 
was 14/84-1/6. 

Aooording to Muhammadan law eaoh 
beir is liable for debts due from the deoeased 
to the extent only of a share proportionate 
to his share of the estate, so that Raza 
Ali's mother beoame liable to pay a l/6th 
share of her son's debts. The latter 
inoluded, as has been said, a debt of 
Rs. 12,000 due to Mst. Sbadi Jan, and 

Bhe filed a suit to recover from Msb. 
Najmun-nisa the latter's share of this 
debt e., Rs. 2,000. In the suit she 
impleaded as pro-forma defendants bhe 
other heirs of Raza Ali. To enable her to 
get a deoree against Najmunnisa for this 
sum she applied to the Distriob Judge for 
a succession certificate, and the learned 
Judge, relying upon a Full Benoh deoision 
of this Courb in Ohafur Khan v. Kalandari 
Began (1), has refused the application on 
the ground that no certificate under the 
Aob oan be granted in respeob of part of a 
debt, treating this sum of Rs. 2,000 as 
part of the dower debt whiob Raza Ali 
onoe owed to his wife. 

The faots of the oase now before us are 
different from those which the Full Benoh 
had tooonsider, the important distinction 
being that in the latter case the husband 
from whom the dower debt was due was 
still alive and was being sued. In my 
opinion the principles laid down in the 
ruling referred to have no application in 
bhe present case. We are not dealing here 
with a olaim against the debtor of a 
deoeased person. The oreditor, Msb. Shadi 
Jan, is still alive, and she is making a claim 
against one of the heirs of her deceased 
debtor. After his wife’s death Raza Ali, 
by operation of the Muhammadan Law of 
Inheritance, beoame bhe debtor of Msb. 
Shadi Jan to the extent of Rs. 12,000 and 
that liability continuing up to the time of 
bis death has now descended in specified 
shares to his heirs, one of whom is Msb. 
Najmunnisa. 

In these oiroumstanoes it appears to me 
that Msb. Shadi Jan i s not required by law 

(1) (1911) 83 All. 837-91.0.137-0 A.L.J. 79, 


to take out any certificate under the Aob 
for the purpose of enabling her to obtain a 
deoree|for this sum of Rs.|2,000 against Msb. 
Najmunnisa, and I would hold that her 
application should fail on this ground, and 
nob upon th9 ground stated by bhe oourb 
below. 

As this, then, is nob a oase in whioh 
certificate should be granted I would dis¬ 
miss the appeal, making no order as bo 
costs, as the respondent has made no 
apDearence. 

Walsh, J.:—I agree. I am satisfied that 
no certificate is necessary and that a 
deoree ought nob to be refused on this 
ground. 

By the Court:—The appeal is dis¬ 
missed. We make no order regarding oosts. 

Appeal dismissed. 

A.I.R. 1921 Allahabad 174. 

Gokul Prasad and Lindsay, jj. 

Baldeo Singh —Daoree-holder-Appellant 

V. 

Ram Sarup and others —Judgmenfc- 
Dabbor0-R98pondent0. 

Execution Second Appeal No. 1236 of 
1920, decided on 3rd August, 1921, from a 
deoree of the Dist. J., Meerut. 

(a) Limitation Act » An 182— Period during 
which execution is virtually stayed should be 
excluded . 

The deoree-holder was asked by the exeouting 
Court to produce the judgment in a certain suit 
before a oertain date before the deoree oould be 
transferred to the Collector for execution. The 
judgment in that suit wts passed at a much later 
date. Upon the decree-holder’s failure to produoe 
the judgment before the required date, the Court 
diemissed the application for execution. In oalou- 
fating the limitation for a subsequent execution 
application by deoree holder. 

Held, that the time during which the suit, the 
judgment in whioh was required to be pcoduocd, 
oontiaaed should be excluded. [P. 175,0s. 1 & 2.] 

(b) Limitation Act , Art . 182 \-M)rtqag* suit — 
Decree for sale—Appealing apainsf a decree decla¬ 
ring another entitled to a prior charge on the 
property mortgaged is step-in»aid» 

Where a deoree is passed in another suit that 
the properties in respeot of whioh an absolute 
deoree for sale has been obtained shall be subjeot 
to a prior oharge in favour of the decree-holders in 
that deoree and the holder of the absolute deoree 
for sale appeals against the deoree, he is taking 
a etep-ln-aid of exeoution of hia deoree for sale# 
[P. 175, O. 2.] 

Harnandan Prasad—lor Appellant, 

Nehal Chand—tox Respondents. 
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Gokal Prasad, J.:—This appeal arises 
out of certain exeoation proceedings. lb 
appears tbab one Jahangir obtained a 
decree against Natha and Dalip on the 2nd 
of June, 1913. The respondents, Ram Sarup 
and Jai Dayal are subsequent pnrohasers of 
a part of the mortgaged property in execution 
of a simple money-deoree, On the llbh 
of Deoember, 1914, the deoree-holder gob an 
absolnte decree for sale. After this 
Jahangir, the original deoree-holder, sold 
the deoree to Baldeo Singh, the presenfi 
deoree-holder. appellant. On the 15bh of 
July, 1916, Baldeo Singh, appellant 
applied for exeoution of his deoree, 
On the 11th of Angnsb, 1916, Ram 
Sarnp and Jai Dayal, the auotion-pur- 
ohasers aforesaid, brought a suit for a 


declaration that the property purchased by 
them was nob saleable and, in the alter¬ 
native, that in any event tbey were entitled 
to a prior oharge of nearly Rs. 2.000. The 
•faot of the institution of this suit was 
brought to the notice of the exeoution Court 
and the exeoution Court thereupon fixed a 
certain date by which the deoree-holder 
was directed to produce a copy of the judg¬ 
ment in that Court, before the proceedings 
could be transferred to the Collector. This 
not having been done, the Judge of the 
executing Court dismissed the application. 
The present application lot exeoution was 
put in on the 13th of September, 1919, that 
is, more than three years afber the previous 
application for exeoution. The Judge of 
the first Court allowed the objeobion and 
the lower appellate Court has confirmed 
the order holding that the present appll- 
uation for exeoution is time-barred. 

The first contention on behalf of the 
appellant is that the order of the Court 
stopping the transmission of the deoree to 
the Court of the Collector till a oopy of the 
judgment in the newly instituted suit had 
been filed amounted bo a stay of exeoution. 
ihe only meaning whioh we can attaoh to 
this order is that the Court told the’deoree- 
hdder that it would not send the record to 
Jhe Court of the Collector untH a oopy of 
iho order in that suit was filed; in other 
jords, the Court refused to execute the 
•decree. This is supported by the faot that' 

a ., 0 ?P y of aaoh an ord «was not 
?d? n m?r d i S he application for exeoation was 

B8ea ‘ > Thfl 00 “Plianoe of this order 

lhQ P rofl acbion of T » - 
I IEm 8 J^gment in’ that suit beoti'me^ 
1 POWibJe to t^e,jJao^ee,folder. on^y o 9 . or 


after the 18bh of July, 1917, when that 
suit was decided, and if we exolude the 
period from 11th of August, 1916, to the 
18bh of July, 1917, the period for 
whioh the suit was pending in the first 
Court, the preseob application is within 
time. There is another aspeot of the case 
from whioh also this application would be 
within time. The suit, as we have stated 
above, was for two reliefs; (1) that the 
property was not saleable and (21 the 
alternative relief was that the pro¬ 
perty was subjeob to a prior encum¬ 
brance. On the 18th of July, 1917, the 
Court gave the then plaintiffs the seoond 
relief olaimed by them, namely, that they 
could pub up their prior oharge of nearly 
Rs. 2,000 as a shield against any person 
who gob the property in exeoution. In 
order to remove this difficulty in the way 
of the exeoution of his deoree uncondition¬ 
ally the decree-holder appealed successfully. 
The deoree of the 19th of Maroh, 1918, 
would go ho show that this appeal must 
have been filed within 3 years of the 
present application for exeoution and this 
must be considered to have been a step-in¬ 
aid of exeoution, 'as by it the deoree- 
holder wanted bo remove oertain difficul¬ 
ties whioh stood in the way of his getting 
the full benefib of his deoree. From this 
view also the present application is within 
time. We are therefore of opinion that 
the order of the Court below dismissing the 
application for exeoabiou as being barred 
by time should be seb aside. We accor¬ 
dingly set aside the order and direob tbe 
Court of first insbanoe to re-admib the 
application to its original number and 
prooaed to hear and determine the same 
according to law. The deoree holder will 
have his oosts in all Courts. 

Order set aside. 


* A.I.R. 1921 Allahabad 176. 

LIND8AY AND KANHAIYA LAL. JJ. 

Mairaj Fatima]and another - Defts.-Appts. 

V. 
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and is not applicable in the faoe ot Evidenoe Aot, 
89 . 107 and 108. 7 All. 397 (F.B.), Poll. [P. 176, 
G. 3 ; P. 177,0. 3.] 

Iqbal Ahmad —for Appellants. 

S. A. Haidar —for Respondent. 

Facts :—The faots ot this oase are as 
follows. One Mb. Aisha died on the 26th 
January, 1907, leaving certain zamindari 
property. This lady had a husband 
and three brothers, and on her death 
the property she left, was recorded 
in specified shares in the names 
of these persons. The husband took three 
sihams and the brothers one siham eaoh. 
One of the brothers was Abdul Hakim who 
disappeared in the year 1905 and who was 
still missing at the time of bis sister’s 
death. Another brother was the plaintiff 
in the present suit, t.e., Hafiz Abdul 
Waheed. It was admitted that nothing 
had been heard of Abdul Hakim sinoe his 
disappearance in 1905. The defendants in 
the suit were his daughter and wife. In 
1916 the defendants applied to the Revenue 
Courts asking for mutation in their favour 
on the ground that owing to the lapse of 
more than seven years from the date of 
Abdul Hakim’s disappearance there was a 
legal presumption that he was dead, 

The wife and daughter, in spite of the 
opposition of Abdul Waheed, got mutation 
made in their favour in respeot of the 
shares to whioh they would be entitled as 
heirs of Abdul Hakim under the Muham¬ 
madan law. Thereafter they sued the 
plaintiff, who was lambardar, for 
their share of profits and the result was the 
present suit in wbiob Abdul Waheed olaims 
a declaration that be is the owner of the 
ebares reoorded in the defendants’ names. 

Lindsay, J.:—[His Lordship stated faots 
as sob forbh above and proceeded :—] 

His [Plff.'s] oaee is that as Abdul Hakim 
was missing at the time Musamraat Aisha 
died, his share was held in suspense and 
that as he is now alleged by the defendants 
to be dead, tbe share whioh has been held 
up beoomes the property of the other heirs 
of Mt. Aisha of whom be is the sole sur¬ 
vivor. It is olaimed for him that aooord- 
ing] to Muhammedan law Abdul Hakim 
must be taken to have died ab the time of 
his disappearance in 1905 and that conse¬ 
quently be could take no share of the estate 
of Musammat Aisha who died in 1907. 

The suit failed in the oourt of first inst¬ 
ance. The Munsif was of opinion that it 
lay upon the plaintiff to establish that 


Abdul Hakim predeoeased his sister, and 
that in order to do so he was not entitled 
to rely upon any presumption reoognised 
in the Muhammedan law with regard to 
the date of the death of missing persons. 
Following the principles laid down in the 
Full Benoh ruling of this Court in Mazhar 
Ali v. Budh Stngh (1), he held thab the 
case was governed nob by any rule of 
evidenoe contained in tbe Muhammedan 
law but by the provisions of seotions 107' 
and 108 of tbe Indian Evidenoe Aot. 

The lower appellate Court took a different 
view, and applying the rules of Muhammed¬ 
an law as laid down in the oase of missing 
persons held that it must be presumed thab 
Abdul Hakim died on the day on whioh he 
disappeared in tbe year 1905 and that 
consequently no share of the estate of 
Musammat Aisha ever devolved upon him. 
He deoreed the plaintiff’s olaim to the 
extent of one-half, on a finding that this 
was the oorreob share to whioh the plaintiff 
was entitled. 

The oase for tbe defendants in seoond 
appeal is that tbe judgment of the first 
oourt was right and that the court below 
was wrong in deoiding the suit on the basis 
of the presumption whioh is reoognised by 
the Muhammedan law. The Hanafi law, 
whioh applies to the parties to this 
oase, is thus laid down in Baillie’s Digest, 
(Hanifia) Seoond Edition ab page 713:— 

*• A person is missing when he has gone away 
and it is not known where be is, or whether he is 
dead or alive. Bnoh a person aooording to onr 
sheikhs is to be amounted alive so iar as regards 
bis own property and dead as regards the property 
ol otherB until each a time has elapsed that it is 
inoonoeivable that he should be still alive or until 
hie oontemporaries are dead J alter whioh he is to 
be aooounted dead with respeot to his own property 
as from the day when suoh time is oompleted or 
the last ol his oontemporaries is dead and with 
respeot to the property ol others as il he had died 
on tbe day ol his being missingi” 

This statement of the law is taken from, 
the Fatawa-i-Alamgiri a treatise on Muh¬ 
ammedan Jurisprudence whioh is reoognis¬ 
ed as being of the highest authority. And 
the law is similarly stated in the Hedaya 
and other commentaries referred to in the 
Judgment of Mahmud, J., in the Full 
Benoh oase oited above (11. It is evident, 
therefore, that the Muhammedan law 
whioh regulates suooession by and 
to missing persons is based upon certain 
presumptions regarding t he date of th e- 

(1) (1884) 7 All. 397-1884 A.W.N. 888 (F.B.). 
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death of a person who has disappeared, and 
that) different presumptions are made 
aooording as the oase is one in whioh the 
right of inheritance is to be ascertained 
with respect to property which belonged to 
the missing person himself or to others, 
i.e., to persons from whom he might have 
inherited. In the former oase he is 
presumed to have died at the expiry of a 
period whioh is variously stated in different 
commentaries,oronthedate when a judioial 
pronouncement is made regarding his death. 
In the latter oase, as soon as the period ex¬ 
pires and he is pronounoed to be dead, the 
date of his death is taken to be the date of 
his disappearance. These presumptions, as 
pointed out by Mahmud, J„ are arrived at 
by resorb to a rule of the Arabian system 
of reasoning as applied to legal questions. 
The rule is teohnioally known as "istishab" 
or “ istishab ul-hal" (continuance of 
condition), and at page 310 of the Report of 
the Full Benoh oase the learned Judgo 
observes that the rule of the Muhammadan 
law as tomissing persons has arisen from a 
maxim relating to the subject of evidenoe, 
and that the rule of "istishab" whioh is the 
outcome of that maxim oannot be regarded 
as a rule of succession or inheritance. He 
goes on to say " that the rule of Muham¬ 
madan law as to missing persons is a rule 
belonging purely to the domain of legal pre¬ 
sumptions fallingunder the law of evidenoe." 

Finally he states his conclusion at 
page 311 of the report in the following 
passage:— 

“ The tulo SB to missing persons appears to my 
mind to be purely a rule of evidential presumption 
and though before the passing of the Evidenoe 
Aot there might have been perhaps some justifioa- 
tlon for the courts to apply tho rule to oases of 
Mohammedan succession, inheritance and marri¬ 
age. the provisions of olauae ( 1 ) seotion 9 of the 
Evidenoe Aot leave no doubt In my mind that we 
are now bound in oonneolion with all questions of 
evidenoe to administer the rales oontained in that 
Aot, and it folio we that the present oase is 
governed by seotion 108 of the Statute.” 


Applying the principle of this ruling 
thefaota of the presenb oase we must h< 
that the plaintiff has failed to establish I 
olaim. The burden lay upon him to shi 
that Abdul Hakim was dead in 1907 wh 
succession opened to the estate of Mt. Aie 
and that consequently Abdul Hakim ooi 
not take as one of Aisha’s heirs. 

Both par tie? are aUeging that Ab. 
Hakim is dead and aooording to the r 
laid dow n ip spotion-108 of the Evidenoe l 
lajjal tfaej^an^ipnis .that he is now de 
1991/A 38 4 24 


Bub the law does nob allow the raising of 
any presumption as to the date of Abdul 
Hakim's death, and a person who seeks to 
assign a particular date to that event must 
prove his assertion in the ordinary way. 
The plaintiff here,in order to suooeed.must 
prove that Abdul Hakim died before suo- 
cossioutoMt. Aisha opened in theyearl907. 
He has not been able to adduce any suoh 
proof: be can only rest his case upon the 
presumption whioh the MuhammedaD 
jurists have laid down, namely that when 
a missing person is, after the lapse of a 
certain period, deolared to be dead, he is to 
be presumed to have died on the date of hie 
disappearance in oases where the question 
is as to bis having taken by inheritance a 
share of the estate of a person who died 
subsequent to the date of his disappearance. 
For the reasons already given the plaintiff 
oannot be allowed to avail himself of any 
suoh presumption. Wo hold.therefore, that 
the judgment of the lower appellate court 
is erroneous and that the judgment of the 
first court is right. 

We allow the appeal, set aside the deoree 
of the court below, and restore the deoree 
of the court of first instanoe. The ap¬ 
pellants will get their costs both here and 
in the court below. 

Appeal decreed. 

A.I.H. 1921 Allahabad 177. 

Walsh and Wallaoh, jj. 

Bankey Lai and others — Defendants- 
Appellants 


Mtqhraj and another— Plaintiffs-Respon- 
dents. 

First Appeal No. 193 of 1920, deoided on 
27th July, 1921, from an order of the 
Dist. J., Bareilly, 

Civil P ,0.. O. 48, R. 1 I a\r-Mtmo of apptai 
returned/or presentation to Revenue Oourt—No 
appeal Uee. 

No appeal lies from nn order of a District Judno 
returning a memorandum of appeal on the revenun 
side for presentation to the appellate Court on the 
Revenue side. [P, 1 = 7 , c. a.] 

A, P . Dube —for Appellants. 

Sital Prasad Ghosh — for Respondent. 

Walsh, J.:—In our opinion no appeal 
lies horn this order, whioh is an order of 
the Diatriob Judge returning a memo- 
. random oj appeal on the’ revenue Bide lor 
the purpose of its being presented to the 

appellate Oourton the revenue aide. Inothei 



178 Allahabad sham devi v. birbhadra prasad (Stuart J.) 


•words, the District Judge formed the 
opinion that it wag for the Collector or the 
Commissioner or the Board of Revenue to 
hear the appeal. Wecannot interfere with 
this order. No appeal lies from it to this 
Court, and the appellant mu3t present his 
memorandum of appeal on the revenue side 
in accordance with the order. But to avoid 
any possible miscarriage of justice we 
would suggest to the appellate Court on the 
revenue side that if it differs fundamentally 
with the District Judge and for that reason 
is unwilling to dispose of the appeal, it 
should submit the record with a statement 
of reasons of its doubts to the High Court 
under seotion 195 of the Tenancy Act, so 
that the real question of the proper ap¬ 
pellate Court may be fioally decided. 
The appeal is dismissed with oosts. 

Appeal disnissed. 

* A I R. 1021 Allahabad 178. 

Rapique And Stuart, jj. 

Sham Devt —Defendant-Appellant 

v. 

Birbhadra Prasad and others —Plaintiffs- 
Respondents. 

Second Appeal No. 947 of 1918, deoided 
on 9th February, 1921, from a decree of 
the Dist. J., Benares. 

•(a) Hindu Liu) —Widow—Alienation-Reli¬ 
gious purpose tor her own spiritual benefit— 
Alienation is not binding . 

Under the Mitakshara Law in order to justify an 
alienation'by a widow ot a portion of hor husband’s 
property for religious or oharitab^e purposes, it 
must be established that the alienation is supposed 
to oonduoe to the spiritual welfare of her husband, 
even if the portion ot the property alienated be 
not excessive. Au aot done by the widow supposed 
to oonduoo to the spiritual benefit of herself would 
not oonfer benefit on her husband. 4 All. 482, 
Foil.; 8 M.I.A. ^9. (P C) and 43 Gal. 574, Ref. 
[P. 179. Cs. 1 and 2.] 

•(b) Hindu Law—Succession— Bandhus— 
Father's sitter's son's son excludes sister's 
daughter's son . 

Under the Mitaksbara, father's father’s daughter's 
son’s sons are in the thirteenth place and father's 
daughter’s daughter's eon is in the seventeenth 
place, and so the former exclude the latter. 
Trevelyan's Hindu Law 2 ndEdn. pp. 403 and 404 
and Rajkumar Qarvadhxkari's Law ot Inheritance 
Ref to. [P. 160, 0. 2.] 

Kailas Nath Katju —for Appellant. 

Oma Shankar Bajpai, Peary Lai Benerji 
and Purushottam Das Tandan —for Res¬ 
pondents. 
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Stuart, J.:—Tbe faots in the suits out 
of wbioh these five appeals arise are as 
follows :— 

Bal Kishan Kbafctri died at the end of 
the^ last century leaving a widow Sham Dei 
and a daughter Amru. The daughter has 
sinoe died ohildless. Oa the 3rd April, 1916, 
Sham Dei executed a deed, by which she 
dedicated a hoase in Benares, the property 
ot her deoeased husband, a3 a dharamsala. 
Bir Bhadra instituted a suit for a 
declaration that he is entitled to succeed to 
the estate of Bil Kishan on the death of 
Sham Dei as reversionary heir under the 
Mitakshara Law, and for a declaration that 
the deed of dedication is not binding upon 
him. Ranjit Singh and Ranbir Singh 
instituted another suit for a declaration 
that they are entitled to suooeed to the 
estate of Bal Kishan on the death of Sham 
Dei, and for a declaration that the deed 
of dedication is nob binding upon them. 
Both suits were decided by Mr. S. 
N. Banerji, Subordinate Judge. He found 
that Sham Dei was not authorized to 
alienate the bouse in Benares to the pre¬ 
judice of the reversionary heirs, and that 
Ranjit Singh and RaDbir Singh were the 
reversionary heirs of Balkishan. 

Appeals were filed in the oourb of the 
Distriot Judge, Benares. The Distriot 
Judge !found that Sham Dei was not 
authorized bo alienate the bouse in Benares 
to tbe prejudice of the reversionary 
heirs. He arrived at a conclusion different 
to that of the Subordinate Judge as bo who 
was the reversionary heir. He found that 
Bir Bhadra was the reversionary heir. 

Against his deoision Sham Dei appeals 
in S. A. No. 947 of 1918. and Ranjit Singh 
and Ranbir Singh appeal in S. A. 
Nos. 1032, 1033, 1034 and 1101 of 1918. 
The five appeals have been heard together. 
They are deoided in this judgment. 

We take first Sham Dai's appeal. The 
learned Distriot Judge agreeing with the 
Subordinate Judge found that Sham Dei 
had no authority from her deoeased bus^ 
band to make the endowment. This is a 
finding of faot, wbioh oannot bo impugned 
in second appeal. Tbe learned Counsel 
for Sham Dei argued that she had, under 
the provisions of the Mitakshara Law 
authority to alienate a portion of her hus¬ 
band's property for religious or oharitable 
purposes, and that she had nob exoeeded 
that authority in making this particular 
alienation. The limits of the power of the 
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Hindu widow under the Mitakshara Law 
to make such alienations are defined in the 
frequently quoted passage of the judgment 
in the case of Collector of Masulipatam v. 
Cavaly Venkata (1) :— 

“Tbs widow cannot of her own will alien the 
property eioept for apeoial purposes. Fjr'reli¬ 
gions and charitable purposes or those whioh are 
supposed to oonduoe to the spiritual welfare of 
her husband she has a larger power of disposition 
than that whioh she possesses for purely worldly 
purposes. To support an alienation for the last 
she must show necessity." 


The learned Counsel for Sham Dei con¬ 
tends that this passage lays down a 
proposition that a widow has authority 
to alienate a reasonable portion of her 
husband’s property for religious and cbari- 
table purposes, whether the alienation 
Is or is not supposed to oonduoe to the 
•spiritual welfare of her husband. We do 
not aocept this oontentioo. The proposition 
is not as wide as he would have it. Fol¬ 
lowing an interpretation, which has pre¬ 
vailed sinoo the deoision in question was 
passed in 1861, we hold that in order to 
justify an alienation by a widow enjoying 
a widow's estate under the Mitakshara 
Law of a portion of her husband's property 
1 for religious or charitable purposes, it must 
be established that bbealienation is supposed 
to oonduoe to the spiritual welfare of her 
husband. This prinoiple was aooepted in 
1882 by a Bench of this Court in Puran 
Dei v. Jai Narain (2). There it was held 
that an alienation by suoh a widow whioh 
effeoled a pious and lawful aob made for 
her own spiritual welfare and nob for that 
of her deoeased husband, was nob valid, 
The point was disoussed in 1915 by a 
'Benoh of the Oaloutta High Court in Khub 
Bal Singh v. Ajudhya Misser (3). One of 
the members of the Benoh whioh decided 
that appeal was a very distinguished Hindu 
lawyer. Although we do nob see our 
way to aooepb every observation in the 
learned judgment in question, the conclu¬ 
sion (p, 583) states what appears bo us to 
be the oorreot law on the matter:_ 

r j. T h 8 ‘!, ua r “ ,# thafl to ha that there fa 

a distinction between legal necessity for wotldlv 

SE»“» “ “■•„<»“ l»U. .«4 in. ,^o«o. 0l 

hanI® r *?•’ welfare ol the daoeaiied on the other 

w ‘thin proper limits the widow 
'•nay alienate her husband’s property for the per- 

ante which are supposed to 
oondooe to his spiritual benefit.” 


(1801) 8 M.X.A, 039*2 W R fii fp n \ 

<a m * a» KkJ.V5:° 0 

(8) (1916) 49 CM. 5T4-81 I.O. 488-910.L.J, 845. 


We are nob, however, in acoord with the 
view pressed by the learned Counsel for 
Sham Dei thab an act supposed to conduce 
bothespiritualbenefit of the widow isneoas- 
sarily an aot supposed to conduce to the 
spiritual benefit of the husband. This pro¬ 
position appears to have been looked at 
not with disfavour by the learned Judges 
who decided Khub Lai Singh v. Ajudhya 
Misser (3). We should not go so far as to 
say thab they accepted it. Whatever be 
its application to persons governed by the 
Dayabbaga Law, it would nob appear to be 
a dootriDe applicable to persons governed 
by the Mitakshara Law. It is obvious 
that an aot done by a widow supposed to 
oonduoe to the spiritual benefit of her 
husband woald confer spiritual benefit on 
herself, but the converse does nob appear 
to follow. An aot done by the widow 
supposed to oonduoe to the spiritualbenefit 
of herself would notoonfer spiritual benefit 
on her husband. In any oiroumstances 
we should have been precluded from 
aooepting this view in faoe of tb^ooision 
in Puran Dei v. Jai Narain (2). 

The deoision in Khub Lai Singh v. 
Ajudhya Misser (3) was recently disous- 
sed by a Benoh of this oourb in Kunj 
Behari Lai v. Lalta Singh (4). That 
Benoh derived similar assistance to the 
assistance whioh we have derived from the 
exposition of the law therein. 

The oonolusion at whioh we arrive is, 
thus, thab unless it oan be established thab 
the.alienation ia question was for the per¬ 
formance of religious acts whioh were sup¬ 
posed (in this oase intended) to be for the 
spiritual benefit of Bal Kishan, the aliena¬ 
tion cannot operate to the prejudice of the 
reversioners, even if the portion of the 
property alienated be nob exoessive. 

How do the faots stand ? Bal Kishan 
died at the end of the last oentury. The 
widow .‘made the alienation on 3rd April. 
1916. 3he stated in the deed that she had 
the authority of her husband to make the 
alienation. She has been unable to prove 
that allegation. The terms of the deed do 
nob suggest that the dedication was made 
to confer spiritual benefit on Bal Kishan, 
There is nothing in the evidenoe to justify 
the oonolusion thab the intention was to 
oon er spiritual benefit on Bal Kishan, or 
t hat there was a ny belief in the mind of 

(4> ( 19 9 ? 8* 1 ^ 180-48 I - 0 ’ 847 — 


18 A.LJ, 
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the widow that the dedication would confer 
spiritual benefit upon him. The 
oreation of a dharamshala is ordinarily a 
pious and religious aot. Usually suoh an 
act would oonfer spiritual benefit upon the 
dedicator. It does not follow that it would 
purport to oonfer spiritual benefit upon a 
third party. We are alive to the considera¬ 
tion that no mundane oourt can deoide 
whether spiritual benefit is conferred. But 
mundane courts can deoideifor whom spiri¬ 
tual benefit is intended to be conferred. 
That is a point whioh has to be decided in 
eaoh individual oase. In this oase we 
deoide that there is nothing to justify the 
conclusion that Sham Dei, when she made 
this dedication, either intended to oonfer 
spiritual benefit on Bal Eisban, or was 
doing an aot which she supposed conferred 
spiritual benefit on Bal Kishan. 

We therefore dismiss appeal No. 947. 
Musammab Sham Dei will pay her own 
costs and those of Banjit Singh and Ban- 
bir Singh (one set). 

This fringe us to the oontest between 
the rival reversionary heirs. We find the 
following to be a correot pedigree of the 
parties aonoerned. 
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From this it will be seen that Birbhadra 


Prasad is the son of Bal Kisban's father s 
daughter's daughter, and that Banjib Singh 


and Banbir Singh are the sons of Bal’. 
Kishan’s father’s father’s daughter’s son. 
All are “Atma Bandhus”. 

The learned Subordinate Judge applied 
the rule laid down in Trevelyan’s Hindu 
Law, Seoond Edition, pages 403, 404. 
According to this rule Banjit Singh and 
BanbirSinghasfather’s father’s daughter’s 
son’s sons are in the thirteenth place and 
Birbhadra Prasad as father’s daughter’s 
daughter’s son is in tb9 seventeenth piaoe. 
He deoided aooordingfy in favour of Banjib 
Singh and Banbir Singh. The learned 
Distriot Judge applied the same rule, but 
arrived at a different conclusion. It is 
unnecessary to pursue his reasoning. It 
is sufBoient to note that, if the rule be 
applied, the 'conclusion of the learned 
Subcrrdinate'Judge is the correot conolu- ’ 
sion, and the deoision of the learned 
Distriot Judge that Birbhadra Prasad has 
the preferential olaim must be reversed. 
The learned Counsel for Birbhadra Prasad 
admits that if the rule in question be 
applied his client must fail. He argues 
that the rule is not a sound rule and should 
not be applied. The rule in question was 
evolved on a study of the texts and com¬ 
mentaries by Professor Bajkumar Sar- 
vadbikari, and is stated in full in his 
treatise on the principles of the Hindu 
Law of Inheritance (Tagore Law Leotures 
1880). Professor Sarvadbikari’s work is 
an aooepted authority on the Law of Hindu 
Suooession. The aoouraoy of certain of his 
observations, whioh have no bearing on 
the deoision of this appeal, has been ques¬ 
tioned later, bub his views have always 
been regarded as of great value, and this 
treatise is reoognized as a standard on the 
subjeot. We have examined the reasoning 
upon whioh the rule in question is based, 
and find it oonvinoing, We do nob consider 
that the learned oounsel for Birbhadra 
Prasad has suooeeded in establishing any 
flaws bherein. Themosb that he has been 
able to show is that certain Courts have 
not aooepted other oonolusions contained 
in the treatise. The oonolusions in ques¬ 
tion are nob the oonolusions before ub. 
The force of this argument, suoh as ib 
mighb have been, is minimised if not nulli¬ 
fied by the faob that in these decisions 
the Courts have failed to agree among 
themselves or set up an alternative 
standard. After examining the reasons 
supporting the rule we are content to- 
follow them as logioal and faibhful deduo- 
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tions from principles based upon recognised 
texfca and commentaries^ We therefore 
aooepfc the rale, and deoide that Ran jit 
Singh and Ranbir Singb are the nearest 
reversionary heirs to Bal Kiehan. 

We therefore allow Second Civil Appeals 
Nos. 1032, 1033, 1034 and 1101 of 1918. 
Birbhadra will pay his own costs and 
those of Ranjit Singh and Ranbir Singh in 
. all Courts. 


A.I.R. 1921 Allahabad 181. 

Stuart, j. 

Jaswant —Aoouaed-Applioanb 

v. 

A 

Emperor— Opposite Party, 

Criminal Reference No. 041 of 1921, 
'deoided on 17th November, 1921, made by 
the S.J-, Mainpuri. 

Criminal P.C.,“8. 119— Accused discharged— 
District Magistrate cannot, without taking fresh 
evidence or giving notice to accused, direct re- 
■ enquiry. 

When prooeedings undei 8. 110 have terminated 
in an order of diaoharge, the Diatriot Magistrate 
has no power without taking freeh evidence or 
issuing notice to the accused to direct a re enquiry 
bat be oan himself issue notice to the aooased to 
show oause againit re-trial. [P. 181, O. 3.] 

Referring Order " This is an 

• application for revision of the order 
of the Distriob Magistrate, Mainpuri, 
dated the 31st August, 1921. That 
order is as follows:— 1 1 have considered 
the evidenoe and find that there are grounds 
for considering anew the points raised by 
bhe S.P. The oase will be taken up by 
Niear Haider Zaidi who will issue notice 
on Jaswant.’ From the reoord it appears 
that proceedings were started againsb 
Jaswant under seotion 110, Criminal 
Procedure Code, and the oase was tried by 
Munshi Moinuddin Ahmad, The proBeou- 
tion and the defence produoed a large 
number of witnesses, and after recording 
the evidenoe Munshi Moinuddin Ahmad 
did not consider that the prosecution 
evidenoe justified his ordering Jaswant to 

'furnish aeourity, so he did not think it 
•proper to make the order absolute, and he 
passed orders to that efifeob on 4bh July, 
1921. After that the Superintendent of 
police on the 12th August, 1921 pub up a 
long note before the Distriofc Magistral 

• ana the i Distriob Magistrate bn the 'list 


August, 1921, passed his order. Aikman, J., 
in Queen-Empress v. Ahmad Khan (1), 
following Queen-Empress v. Iman Mon- 
dal (2), quashed the order of the District 
Magistrate directing further enquiry by bhe 
Joint Magistrate. The facts of this oase 
are same as in Ahmad Khan s oase. 
Reliance is plaoed by the Government 
Pleader ooKing-Emperor v.Fyazuddin (3), 
and on Queen-Empress v. Mutasaddi 
Lai (4), and ib is argued that the Diatriot 
Magistrate’s order is justified and should 
not be set aside. In Fyazuddtn's case bhe 
Distriot Magistrate had taken fresh 
evidenoe and be was thereby satisfied thab 
fresh proceeding should bo started. In 
Mutsaddi Lai's case the Distriob Magistrate 
had issued notioe to show oause why the 
order of the Deputy Magistrate should not 
be set aside and when Mutsadddi Lai 
failed bo satisfy bhe Distriob Magistrate 
thab the order of the Deputy Magistrate 
was right, then he ordered fresh proceed¬ 
ings. In bhe present case, the Distriob 
Magistrate did not himself take fresh 
evidenoe nor did be issue a notioe oalling 
upon Jaswant bo show oause why bhe 
order of Munshi Moinuddin Ahmad should 
not be set aside, bub upon the oritioiem of 
the S. P. passed the order of the 31st 
August, 1921. I think this order was nob 
proper and so I recommend that this order 
ofthe31st August, 1921 should bo set aside. 

The record be sent to the Hon’ble High 
Court with bhe explanation of the Distriob 
Magistrate. The Distriob Magistrate should 
send his explanation as early as possible." 

Iu the High Court the parties were nob 
represented. 

The following judgment was delivered by 

Stuart, J.:—The District Magistrate’s 
order of 31st August, 1921 oannob stand. 
It iB seb aside accordingly. Ib will, how¬ 
ever, be open to the Distriob Magistrate to 
issue notioe himself bo Jaswant to show 
oause why the order of discharge should 
nob be seb aside and bhe oase re-tried. Leb 
the reoord be returned. 

Order set aside. 


(1) (1900) A.W.N. 906, 

(9) (1900 37 Oal, §63. 

(8) (1903) 94 AU.^48-1901 A.W.N. 906. 
U) (1899) 91 A1U >107-1898 A.W.N, 186. 
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Lindsay and Kanhaiya lal, jj. 

Sami Ullah —Defendant-Appellant 

v. 

Mukund Lal and another— Plaintiffs- 
Respondents. 

Second Appeal No. 295 of 1919, deoided 
on 25th May, 1921, from a deoree of the 
Dist. J., Ghazipur. 

‘Tori—Bund maintained by another—Cutting 
bund and diverting flow ot water lor protecting' 
one's own lands, creates liability if damage is 
caused. 

Where there is a natural out-let for a natural 
etream, no one has power, for the eafety of hie 
own property to divert or to interfere with its flow, 
and if he does so, he is ordinarily liable to pay to 
any one who is injured by bis aot no matter how 
the water, before tbo misohief, oame into the 
water oouree. [P. 183, C. 1,] 

The right of a person to proteot his land from 
extraordinary flood extends to the doing of any¬ 
thing which is reasonably neoessary to save his 
property; but he oannot aotively adopt suoh a course 
as might have the efleot of diverting the misohief 
from hia own land to the land of another person, 
which would otherwise have been proteoted. Cut¬ 
ting of a bund maintained by another having a 
prescriptive right to do so and thereby diverting 
the flow of water whioh oauses damage oreates 
liability although the bund may be out only for 
the purpose of protecting one’s own lands. [P. 189, 
C. 2.] 

M. L. Agarwala'.axidi Iqbal Ahmad —for 
Appellant. 

Kamla Kanta Verma —for Respondents. 

Kanhaiya Lal, J.In the village 
Lahurapur there is a pond oalled Bir 
Bundh situated in plot No. 4810. On the 
North of this pond is some land belonging 
to the village Lahurapur. On the South 
of this pond are some plots belonging to 
the village Kondari. Makund Lal and 
Mathura Das are the owners of the village 
Lahurapur. Samiullah is the owner of 
the village Kondari. In the rainy season 
when tho pond is overflooded a portion of 
the surplus water flows through a drain 
round the north and wost of Mauza 
Lahurapur, and the remaining surplus 
water flows towards the oast through 
an old drain situated in the village 
Pipnar. In order to proteot their land 
from damage the former owners of the 
village Lahurapur constructed an em¬ 
bankment on the north of this pond, 
sometime prior to the last settlement. 
The allegation of Samiullah was that in the 
month of February, 1916, the owners of the 
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village Lahurapur raised this embankment- 
in order to prevent the water of the pond- 
overflowing towards their land, that the- 
said aot was wrongful and oaused serious- 
loss to a considerable area of land 
appertaining to the villages of Kondari and 
Nasirpur, whioh consequently beoame 
submerged on aooount of the flow of water 
being obstructed. He aooordingly sued 
for an injunction requiring the owners of. 
the village .Lahurapur to remove within a 
certain time the raised portion of the 
embankmont and to refrain from there¬ 
after doing anything to stop the flow of the 
water of Bir Bundh pond towards the 
north. The owners of the village 
Lahurapur filed a cross-olaim, alleging 
thatduring the flood of 1916, Samiullah and' 
his tenants hacl wrongfully out a portion of 
the old embankment, situated on the 
north of the pond, and by so doing 
direoted the ourrent of the water of that 
pond to flow towards the oulturable land 
lying on the north and east of mauza 
Lahurapur, thereby destroying the paddy 
crops that stood there. They consequently 
asked for an order directing the owner of 
the village Kondari to repair the embank* 
menb at his own oost and to restore it to¬ 
ils original condition. They further prayed - 
for an injunction restraining him from- 
thereafter outting the embankment or from 
making any interference with it. They 
also olaimed Rs. 1,200 as damages. 

The Court of first instanoe found that 
Samiullah and his tenants had wrongfully 
out the embankment in order to divert the 
water towards the lands situated on the 
north of the embankment, but it was not 
satisfied that any damage had been oaused 
to the orops growing on the lands situated 
on that side. It farther found that the 
owners of the village Lahurapur had 
not raised the embankment or done any- 
thingto disturb the flow of the water in any 
manner. It aooordiDgly dismissed the 
olaim of Samiullah and deoreed the olaim 
of the owners of the village Lahurapur for- 
an injunction requiring the owner and' 
tenants of the village Kondari to repair the 
breaoh made by them and restraining them 
from thereafter outting the embankment 
or interfering with it in any manner. On 
appeal the learned Distriot Judge upheld 
the findings of the. trial oourb exoept in 
regard to the olaim for damages, whioh, he 
found, was established to the extent 
of Rs. 1,050 ; but he gave a deoree to the. 
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owners of the village Labnrapor for 
damages to the extent of Ra. 400 only. 

The question for consideration in these 
appeals is whether on the faot3 found the 
owner and tenants of the village Kondari 
had any right to out the embankment in 
order to protect their own lands from 
the extraordinary flood which took place 
in the year 1916. Id is admitted that the 
pond in question is an old one and that the 
embankment has been in existence from 
the time of the last settlement, that i3 
to say, from more than 40 years. It was 
found by the Court below that the owners 
of Lahurapur had done nothing to raise the 
height of the embankment and that if the 
owner of the village Kondari had oot made 
a breach in the embankment, the damage 
to the paddy orop3 standing on the north 
of the embankment might possibly bave 
been avoided. It is well established that 
where there is a natural outlet for a 
natural stream, no one has power, for 
the safety of his own property, to divert 
or to interfere with its flow, and if he 
does so, he is ordinarily liable to pay to 
any one who is injured by his aob, no 
matter how the water before tho misohief 
oame into the water course. 

The owner of the village Kondari here 
diverted the water, whioh might otherwise 
have flowed either into the lands on the 
south or through the drains whioh run 
towards the north-west and the south-east 
into other lands. By cutting a breaoh in 
the embankment, tho owner of the village 
Kondari caused injury to the orops whioh 
stood on the north of the embankment, 
and the very objeob with whioh the 
embankment must originally bave been 
constructed was thereby frustrated. 

In Whalley v. Lancashire and Yorkshire 
Railway Co, (1), the oiroumstanoes 
were somewhat similar. There by reason 
of an unprecedented rainfall a quantity 
of water was aooumulated against one of 
the sides of the defendants' railway 
embankment, to such an extent as to 
endanger the embankment, when, in 
order to protoot their embankment, the 
defendants out trenches in ib by whioh 
the water flowed through, and went ulti¬ 
mately on to the land of the plaintiff, whioh 
was oh the opposite side of the embankment 
and at a lower level, and.flooded and injured 


(1) [1884] 18 Q. B. D.. 181-50 L.T, 472-83 
W.R. 71JL-48 J, P, 600. ■ 

l*. f. * r 


it to a greater extent than it would have 
done, had the trenches not been out. In 
an action for damages forsuoh injury, the 
jury found that the outting of the trenches 
was reasonably necessary for the protection 
of the defendants’ property and that it was 
not done negligently. It was however held 
by the Court of appeal that though the 
defendants had not brought the water on 
their land, they had no right to protect 
their property by transferring the mischief 
from their own land to tbat of the plaintiff, 
and that they were therefore liable. 

The right of a person to protect his land 
from extraordinary flood extends to the 
doing of anything whioh is reasonably 
neoessary to save his property ; but he 
cannot actively adopt such a course as 
might have the effect of diverting the mis¬ 
ohief from hiB own land to the land of 
another person, whioh would otherwise 
have been prcteoted. The owner of Kondari 
in the pressnt instance, noting through his 
tenants, out the embankment probably 
with the object of protecting bis own land, 
but its effect was to transfer tbo misohief 
by diverting the flow of water towards the 
land situated on the north of the pond, 
and as he is found to bave been noting in 
oonoert with his tenants in making the 
breaoh, he has been rightly held to be res¬ 
ponsible for the damages caused to the 
owners of Lahurapur thereby. 

In Ram Lall Singh v. Lill Dhary 
Mahton (2), it has been laid down tbat 
where a person showB a prescriptive 
right to maintain a bund whioh had certain 
outlets for .exoess water, and uses all 
reasonable and proper precautions for its 
safety, he oannot be made liable for damage 
oauaed by the esoape or overflow of water 
on to the lands of others and the conse¬ 
quent injury of the orops thereon, if the 
esoape or overflow was caused by the aot 
of God or vis major ; and a outting of the 
bund in those circumstances cannot be 
permitted. 

The bund in the present instanoe was 
maintained by the owners of Lahurapur 
and as it had been in existence for the 
prescriptive period the owner of the village 
Kondari had no right to interfere with ib. 

The amount of damages awarded by the 
learned Distriot Judge seems, however, bo 
have been arbitrarily fixed. Aooording to 
his own finding, about 100 bighas of paddy 


(9) (1877) 3 Oal. 776, 
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orops were destroyed by the aot of the 
owner of the village Kondari and his 
oenanta. The produce of bhit area, accord- 
mg to the estimate of the learned Distriot 
Judge, was to the extent of the half-share 
to whioh the landlords were entitled, i. e, 
Bs. 1,050. The lower appellate Court has 
given no reasons for awarding a smaller 
sum. 

We dismiss S. A. Nos. 295, 296 and 
297, with costs, accordingly and allow the 
oross-objeotion filed by Makund Lai and 
Mathura Das in S. A. No. 296 of 1919 in 
so far that we deoree the olaim for 
Ra. 1,050 damages, with proportionate 
oosts here and in the Courts below, in addi¬ 
tion to the other reliefs whioh the Court 
below has granted. 

Appeals dismissed : 

Gross-objections allowed. 


*A.IR. 1921 Allahabad 184. 

Tudball and Sulaiman, jj. 

Jarao Kunwir— Defendant-Appellant 

v. 

Bhagwan Kunwar and others— Plaintiffs- 
Respondents. 

First Appeal No. 400 of 1918, deoided 
on 4th July 1921, from a deoree of the 
seoond Addl. Sub-J., Aligarh. 

* Civil P.C., O. 1, R. 10—Suit tor money — 
Contest between one ot the defendants and plaintiffs 
as to who between thm is entitled—Consent de¬ 
cided in defendant's favour—Decree cannot be 
tpassid in his favour against hie co-defendants— 
Limitation Act. 8. ‘Ji. 

Where a plaintiff A olaima to havo sole right to a 
certain sum of monsy duo from a defendant B and 
where ho makes a third person C, who claims as 
against A himself also defondant to tho suit, it is 
impossible in ths osurse ot that suit to make the 
opposing and contesting olaimant a plaintiff in 
place of A. or to give the ooutesiing defendant, 
who disputes the plaintiff's olaim, a deoree as 
against his co-defendant, [P 185, Os. 1 & 2.] 

Gulzari Lai, Lalit Mohan Batter ji and 
Benoy Kumar Mukerji —for Appellant. 

Surendra Nath Sen and Girdhari Lai 
Agarwala —for Respondents. 

Tadball, J.: —This is a defendant’s 
appeal arising out of a suit for contribution. 
One Thakur Das died leaving a widow 
Musammat Jarao Kunwar. On his death 
a dispute arose between Jarao Kunwar on 
the one side and two persons, Chiranji Lai 
and Bam Pratab, on the other. Thakur 


Das had a first cousin named Himmat 
Bam. Bam Pratab and Chiranji Lai 
claimed that Thakur Das and Himmat 
Bam were joint; that Bam Pratab was the 
adopted son of Himmat Bam and that 
Chiranji Lai was the adopted son of 
Thakur Das. They, therefore, olaimed that 
Jarao Kunwar had no right whatsoever to 
the estate in dispute, whioh she olaimed to 
be the separate estate of Thakur Das. 
There was considerable litigation between 
these contesting parties and finally, on the 
25th of April, 1913, they oame to a 
compromise. Under that compromise it 
was settled that Bam Pratab was to take 
half the estate immediately ; that Jarao 
Kunwar was to remain in possession of 
the other half of the estate for her life¬ 
time; that she was to live on the iDoome 
derived therefrom, out of whioh she was to 
pay to Chiranji Lai an annual allowance 
of Bs. 1,500. and that on her death Chiranji 
Lai was to have possession of her half of 
the estate. To put it briefly, Jarao Kunwar 
was given a life estate in the one half, 
subjeot to payment of an annual allowance 
to Chiranji Lai, and on her death Chiranji 
Lai was to take her half of the estate. 
There was a portion of the estate whioh, 
together with other properties, was made 
liable for a debt duo on a oharge. A 
deoree was obtained whioh was put into 
oxeoution and oub of the several properties 
whioh were involved this one property 
belonging to this estate was put to sale. 
The other properties were not put to sale. 
The suit out of whioh bhe present appeal 
has arisen was instituted in the year 1916 
by Bam Pratab and ObiraDji Lai olaiming 
contribution from those properties whioh 
had not contributed to the satisfaction of 
bhe deoree. So far as the plaint 

is oonoerned, the two plaintiffs Bam 
Pratab and Chiranji Lai purported to sue 
as if they were joint. In paragraph 10 of 
their plaint they stated that Musammab 
Jarao Kunwar was a Hindu widow in a joint 
family; that she did not join in the suit; 
that she was made a party for the purpose 
of bhe frame of the suit and also for the 
purpose of removing " the dispute.” Pre¬ 
sumably the dispute to whioh they refer is 
the dispute between themselves and her, 
which as a matter of aotual faob had been 
settled by the compromise of the 25th of 
April, 1913. She in her written statement 
pointed oub the bad faibh of the two plain¬ 
tiffs. She said that she and Bam Pratab, 
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plaintiff No. 1, were the owners of the whole 
. estate in equal shares and that Chiranji Lai, 
plaintiff No. 2, had no right in it. That 
Earn Pratab had, in spite of the knowledge 
of the fact that Chiranji Lai had no right 
in the money, claimed jointly with him 
and that he (Ram Pratab) and she, the 
contesting defendant, owned it in equal 
shares, that they had improperly impleaded 
her as a defendant. She said she was 
willing that a deoree might be passed in 
favour of Ram Pratab and herself and that 
the olaim of the plaintiff Chiranji Lai 
should be dismissed. The oourt below 
framed the neoessary issues in the oase. 
It found that some of the other properties 
were not liable to contribute and ex¬ 
empted the owners thereof from the olaim 
for contribution. It found that the other 
properties were liable to contribute and 
worked out the amount whioh was due 
from the owner of each of these properties. 
As to Chiranji Lai’s olaim the oourt below 
held that he had no right whatsoever to 
eue in view of the compromise mentioned 
above. It held that the plaintiff Ram 
Pratab was enbitled only to a half share of 
the sum claimed. It therefore dismissed 
Chiranji Lil's claim. It gave Ram 
Pratab a deoree for half of the amount 
olaimed as against the defendants and their 
properties that were liable. Musammat 
Jarao Kunwar alone has now appealed. It 
is urged on her behalf that in the ciroum- 
stanoes of the oase she ought to have been 
-made a plaintiff and a deoree for the other 
half of the money should have been 
.passed in her favour, and her prayer 
before us is that this should now be 
done and that a deoree for half of the 
amount should be given to her. It is 
.admitted that she at no time formally 
asked the oourt below to make her a 
.plaintiff, nor oan we see how it was 
possible for tbe oourt below to so make 
her a plaintiff. Her oase was tbab Chiranji 
.Lai waB entitled to nothing as long as she 
lived: that she was entitled to one-half of 
the money and that Ram Pratab was entit¬ 
led to the other half. There was, therefore, 
as between ber and Chiranji Lai, a decided 
•contest and the court had to go into 
the dispute and deoide whioh of them 
-was entitled. In the end it held tbab she 
was entitled and it therefore dismissed 
■Chiranji Lai’s suib. Beotion 22 of the 
Limitation Aob or Order 1 , rule 10 do-nob 
/govern bhis oase at all. Where a plaintiff' 


A olaims to have eole righb to a certain 
sum of money due from a defendant B 
and where he makes a third person C, 
who olaims as against himself (A), a party 
to the suit, it is impossible in tbe course 
of that suit to make tbe opposing and con¬ 
testing olaimant a plaintiff in place of A. 
To do so would be to deprive A of his 
power to sue and ask for a determination 
upon his olaim. it is very different iD a 
suit in whioh A comes forward and olaims 
that he aud C are the owners of the pro¬ 
perty olaimed as against B and where he 
says that Chas refused to join the suit and 
he therefore makes him a party as a 
defendant. In the latter oase it would be 
always open to the oourt to transfer C if 
he were willing, from the array of defen¬ 
dants, and put him into the suit with the 
plaintiff A. But where the contesting 
defendant disputes the olaim of the plaintiff 
to the property in suit, that olaim has to 
be deoided, and on its deoision in favour 
of the defendant, tbe suit fails and is 
dismissed with oosts. It is impossible in 
a suit of that description to give the oon- 
tesbing defendant, who disputes the 
plaintiff's olaim, a deoree as against a oo- 
defendant. We find it impossible there¬ 
fore to aooeda to tbe appellant's requesb 
and to give her a deoree in plaoe of 
OhiranjiLalas against the other defendants. 
In view of tbe dispute between her and 
Chiranji Lai it was impossible to make her 
a plaintiff and impossible in tbe suit bo 
give her a decree as againsb her co-defen¬ 
dants. The appeal must therefore fail and 
is aooordingly dismissed. We make no 
order as to oosts. Chiranji Lai has nob 
appeared and no oertifioates have been 
filed on behalf of the other respondent. 

Appeal dismissed. 


* A.I.R. 1921 Allahabad 185. 

Tudball and Sulaiman, jj. 

Baijnath Das—Plaintiff-Appellant 

v. 

Bishen Devi and another —Defendants- 
Respondents. 

First Appeal No. 69 of 1919, deoided on 
14th June 1921, from a deoree of the Sub- 
J., Meerub. 

• Oieil P.C., 8.BG—Bindujoint1amily pur- 
ehatfrtj propsr/v »» name of female member 
to mainbnanee—PtiroAaii |« banaml. 

it purohaeed by a joint Hindu 
lamUy in the name cl a female member thereof 
who has right to maintenance oat of joint lemlly 
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property, she oannot be eaid to have suoh an 
interest in the pnrohaee ae would take her oase 

“p is?: o n 1 ? • L ' E ' 317 aoi 39 “■ 557 t '° i * 

Surcndra Nath Sen and Girdhari Lai 
■igarwala—lor Appellant. 

Peary Lai Banerji —for Respondents. 

Tudball, J.: —This is a plaintiff’s appeal. 
The plaintiff is the son of one Narain Das. 
Tbadefendant-respondent,Mt. Bishen Devi, 
is hie own mother and Lala Jagannath 
Das, the other defendant-respondent, is 
his own brother. According to the allega¬ 
tions in the plaint the father, Lala Narain 
Das, and the two sons constituted a joint 
Hindu family, and their mother the 
defendant No. 1 lived jointly with Lala 
Narain Das, when on the 20th of November 
1391, Narain Das purohaeed out of joint 
family funds the property whioh is now in 
dispute, at an auotion-sale in execution of 
a deoree obtained by him against certain 
judgment-debtors. The purobase was made 
in the name of Mt. Bishen Devi the 
wife of Narain Das. The certificate of 
sale was issued in her name and mutation 
of names took place in her favour after the 
sale. Her name has continued from that 
time down to the present. Id January 1911, 
NaraiD Das died. In 1917, Mt. Bishen Devi 
applied to the Revenue Court for partition 
of the share reoorded in her name. The 
plaintiff appellant objeotedthat sho wasnob 
the owner of it and not in possession, 
The Revenue Court, under section 111 of 
the Lind Revenue Aot, directed the present 
plaintiff to bring a suit within three 
months in the Civil Court for the decision 
of the question. The order was passed on 
the 21st of February, 1918, and the present 
suit was brought on the 26th of February, 
1918. The plaint has been curiously 
worded in places. In paragraph 9 onwards 
it is alleged that; Narain Das as head of 
the joint family was the owner in posses¬ 
sion of the said property purchased and up 
bo the time of his death in January 1911. 
ho enjoyed it as owner: that be had pur¬ 
chased the property himself for the 
benefit of the joint family; that the act 
of Lila Narain Das, in that he used the 
name of bis wife to make the purchase, 
no matter for what reason he did so, 
was oontrary to his right and power and 
the plaintiff and his brother are not 
bound by it; that after the death of Narain 
DaB the plaintiff and his brother haveenjoyed 
the property as owners by right of survivor¬ 
ship ; that the defendant No. 1, Mt. Bishen 


Devi, had not reoeived at any time any 
personal benefit either in the life-time of 
Narain Das or after his death ; that she 
has not at any time acquired any right im 
the said property nor had she any right 
left in it. 

The defendants did not admit the facts 
stated in the plaint. It was alleged that 
the property had been really and truly 
acquired by Mt. Bishen Devi; that it was- 
hers, she was in possession of it and had 
all along been in possession of it. 

In his reliefs the plaintiff asked for a 
declaration that "he and his brother were 
the owners in possession of tbo property 
after the death of Narain Das, the real 
and actual purchaser and that defendant- 
No. 1 had no ownership or possession 
therein”. It will be notioed that the 
plaintiff did not put forward any alternative 
oase, namely^ that even if Ms. Bishen Devi 
be deemed to have acquired the property, 
still he, the plaintiff, and his brother 
had held the same adversely as against 
her for more than twelve years and 
had therefore acquired title by pres¬ 
cription. Also there was no issue framed 
on thebasis of any suoh claim. The Courb 
below has held that the suit as broughb by 
the plaintiff is not maintainable in view of 
the terms of section 66 of the Civil 
Procedure Code. The plaintiff comes here¬ 
on appeal and on his behalf three points 
are urged :— 

(1) That Mt. Bishen Devi was a member 
of the joint Hindu family. That the 
purohase in her name was therefore not a 
benami transaction suoh as is contemplated 
hy seotion 66, but is really an acquisition 
of property by a joint family in the name 
of one member of that family ; and that 
the plaintiff is therefore entitled to bring 
this suit despite seotion 66- 

(2) That in any ovent, the plaintiff is 
entitled to come in under olause 2 of 
seotion 66, whioh says that nothing in 
the seotion shall bar a suit to obtain a de¬ 
claration that the name of any purobaser 
certified as aforesaid was iuserted in the 
oertifioate without the oousent of the real 
purchaser. The contention is that the 
plaintiff did not consent to the entry of the 
name of Mt. Bishen Devi in the oertifioate 
and therefore he could oome in and ask for 
a declaration that the entry of her name 
was made without his oonsenb. 

(3) That the suit ought nob to have' 
been dismissed on the deoision of this- 
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preliminary issue, because the plaintiff is 
entitled to olaim on the basis of adverse 
possession as against the defendant No. 
1 and the Court ought to have gone into 
the question of adverse possession and 
deoided it. 

We will take the third question first of 
all. It may be briefly dismissed. We have 
pointed out above that the plaintiff nowhere 
raised the alternative case that he had ao- 
quired title by adverse possession as against 
Mt. Bishen Devi. No issue was framed 
upon it and therefore no evidence directed 
to it. There is therefore no force what¬ 
soever in this plea. We take nest the 
seoond contention, namely, that assuming 
that seotion 66 does apply, still the 
plaintiff's oase comes within tbe seoond 
olauss of the seotion, in that the name of 
Mt. Bishen Devi was inserted in the certifi¬ 
cate without bis consent. Now it is the 
plaintiff's oase that the purohase was made 
by Narain Das and that the real purchaser 
was Narain Das. The suit contemplated by 
olause 2 of seotion 66 is a suit to obtain a 
declaration that the name of the purchaser 
was inserted in the oertifioate without 
the oonsent of the real purchaser. Now 
the plaintiff has all along admitted 
that Narain Das deliberately for some un¬ 
known reason had the name of Mt. Bishen 
Devi entered in the certificate. The real 
purchaser therefore aotually did oonsent. 
He was the head of the family and he 
made the purchase, aooording to the plaint 
out of joint family funds We would 
point out that though he died in 1911, the 
wife’s name has continued from the date 
of the purohase up to the date of the 
present suit, whioh is 1918. In our 
opinion, on the faots stated in the plaint 
the plaintiff’s suit does not fall within 
olause 2 of seotion 66. There is no 
allegation of fraud whatsoever in the plaint. 

We then oome to the main question in 
the case. Is or is not the present oase a 
pure benami oase or is it one of those in 
whioh property is aoquired by one mem¬ 
ber o a family out of joint family funds for 
the benefit of the plaintiff and the 
defendant together ? The argument plaoed 
before us is that a Hindu wife is a member 
of a joint Hindu family; that she is. as 
suoh, interested in the estate beoause she is 
entitled to be maintained out of it; if she is 
not properly maintained she is entitled to 
ana and to have her maintenanoe made a 
oharge upon the estate. Therefore the oase 


it is urged, is olearly one of those not 
oontemplated by seotion 66, but one of 
those in which the plaintiff claims that the 
purchase made by the defendant was made 
for and on behalf of both the defendant and 
himself and in the proceeds of which he ; 
the plaintiff, is entitled to share. 

As against this view it i3 pointed out 
with considerable force thab in all those 
suits whioh have been held not to fall 
within seotion 66 the plaintiff has pleaded 
that though the purchase was made in the 
name of the defendant it was made for 
and on behalf of tbe plaintiff and the 
defendant together and that both parties 
aie entitled to share therein. It is pointed 
out that Mt. Bishen Devi according to the , 
plaint itself has not and never bad any 
interest!wbatsoeverin this property. We 
find it very difficult indeed to hold thab 
though Mr. Biahen Devi had a right of main¬ 
tenanoe as against the joint family and its 
estate, she had suoh an interest as would 
take her oase out of the operation of seotion 
66 of the Civil Procedure Code. A joint 
Hindu family thab owns property oonsista : . 
of the male members of the family and so 
long as bbo family is joint the female 
members have no proprietary interest in 
the estate. They oannob aeoure or bring, 
about partition. Their rights are restric¬ 
ted under the Mitakshara law merely to 
their right of maintenanoe, withoub a. 
oharge against any bpeoial property. Ibis 
only whore a deoroo is obtained 
and a oharge is created by the deorea 
thab any property oan be specially 
obarged with the right of maintenanoe. 
Our attention has been called to the 
deoision in Chunder Nath Moitro v, Kristo 
Eomul Singh [ 1). We do not think that 
tb&b helps us in the present oase. All thab 
is laid down therein is that there is a pre¬ 
sumption where property is aoquired in the 
name of a female member of a joint Hindu 
family that the property has been acquired 
out of the joint family funds. It nowhere 
lays down that the female member of a 
joint Hindu family has any proprietary 
interest of any sort in the joint family 
property. Thab oase moreover has not 
been uniformly followed by the Calcutta 
HighCourb. However, we need not disousa 
it here as it doss not assist us in the case. 
The true test of whebhar a oase falls with¬ 
in the purview of seotion 66 of the Code of 

. (1) (1871) 16 w.a. 
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Civil Prooedure has been laid down more 
than once, e.g., in the oase of Bodh Sing 
Doodhooria v. Gunssh Chunder Sen 
(2). Their Lordships of the Privy Counoil 
in disoussing the terms of section 260 of 
Ihe old Civil Prooedure Code, Aob VIII 
of 1859, remarked as follows:—" The provi¬ 
sions of the section were designed to oheck 
the practice of making what are known as 
benami purchases at execution sales, that 
is transactions In which A secretly pur¬ 
chases on his own aooount in the name of 
B, Their Lordships think that they 
cannot be taken to affeot the rights of 
members of a joint Hindu family who, by 
the operation of law and not by virtue of 
any private agreement or understanding, 
are entitled to treat as part of their common 
property an acquisition howsoever made by 
a member of the family in bis solo name, if 
made by the use of the family funds.” 

In the oase of Achhaibar Dube v. Tapasi 
Dube. (3), it was remarked as follows in 
respeot to the terms of seotion 317 :— " It 
seems to be the unanimous view of all the 
Courts that seotion 317 and the correspond¬ 
ing seotion of the previous Aot were enact¬ 
ed against what are known as benami 
purobases, that is, purchases made secretly 
by one person for another, the ostensible 
purchaser having no interest in the pur¬ 
chase and the reel purchaser wishing for 
some reason that bis name should not 
appear.” 

In the present'caee it istho plaintiS'sown 
oase that, Mb. Bishen Devi, the ostensible 
purchaser, had no interest intbe purchase; 
that the real purohacer was the joint family 
represented by Narain Das, its managing 
member. It is now urged before us that 

theosten3ib!epurobaeorMt. Bishen Djvi had 
an interest in the purchase inasmuoh as 
she had a right of maintenance against the 
joint family. Wo do not think that this 
interest is the interest wbioh is contem¬ 
plated intha above remarks. That interest 
is r. proprietary interest. Mt. Bishen Devi, if 
the facts stated in the plaint are correot 
acquired no title or proprietary interest 
whatsoever in the property and the present 
suit is not a suit brought by the plaintiff 
claiming to share in the property with the 
defendant, On the faoe of the plainb the 
defendant Mb. Bishen Devi is a pure bena- 
midar. In our opinion the decision on the 

(2) (1873) X‘A B.D.R. 317-19 W.R. 356-3 Bar. 

258 (P.C.). 

13) (1907) 29 All. 657-1907 A.W.N. 166. 


point of law by the oourt below is oorreob 
and the appeal must fail. The suit was 
rightly dismissed on the preliminary issue. 
We therefore dismiss the appeal with 
oosts. 

Appeal dismissed. 

A.I.R. 1921 Allahabad 188. 

Walsh and Wallach, jj. 

Bhagwan Das —Plaintiff-Appellant 

v. 

Gurdayal —Defendant-Respondent. 

First Appeal No. 29 of 1921, deoided on 
28tb June, 1921, from an order of theSub- 
J„ Dhera Dun. 

Civil P.O., 8eh. 2, Para 17— Reference to 
arbitration without intervsntion of the Court- 
Arbitrator rtlusing to aot—Order oI reference 
can b« passed by the Court subsequently on appli¬ 
cation by any party. 

The mere (aot that the objeoting party hae gone 
to arbitration ae though an order ol refarenoe had 
been made without insisting upon the order ot 
reforenoe, is oonolnsive against him i( his oppon¬ 
ent should at any later stage require an order of 
referenoe in order to file an application (or some 
further step to be taken by the Oourt, The (aot 
that a party :has already consented to arbitra¬ 
tion whioh has been going on (or a very long time, 
entitles the opponent absolutely to an order of a 
reference under paragraph 17. [P. 190, U. 1.] 

Eailasnath Katju—lor Appellant. 

Nihal Chand—loi Respondent. 

Walsh, J.: —This oase seems to have so 
little relation to realities that it is seme- 
what difficult to know where to begin. It 
arose out of an application by one Bhagwan 
Das to file an agreement or submission to 
arbitration under paragraph 17 of the Code. 
The learned Judge has dismissed it on the 
ground that the plaintiff has no oause of 
aotion. What he moans it is impossible to 
say. Ha has also indulged in a greab deal 
of superfluous disoussion about allowing 
the arbitrators to sleep for two years, and 
various hypothetical suggestions whioh do 
not seem to us to have anything to do with 
the oase. Whether from the fault of the 
parties or from the laok of firmness on the 
part of the Judge, the fact is that the matter 
has heen deoided as a matter of law with¬ 
out the oourt knowing anything about the 
faots. We constantly have oocasion to 
complain of this method of dealing with 
oases in applications and one becomes 
absolutely tired of repeating it. How the 
learned Judge oould possibly suppose that 
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he was doing any good to anybody by 
deciding an application about whioh he 
knows nothing of the merits at all, it is 
difficult; to understand. It must go baok 
to him to be board aooording to law and 
we oan only give general directions of a 
hypothetical nature. 

The parties Bhagwan Das and Gardayal 
who is the respondent to the application, 
and is respondent before us, entered into 
an agreement to submit their dispute to 
arbitration without the assistance of the 
Court as long ago as June 1918. In that 
submission to arbitration three parties 
were named as the tribunal, two arbitra¬ 
tors and one umpire, and all three were to 
take part in the arbitration, and to give the 
award. They seemed to take a long time 
about it, bub that is no business of ours or 
of the lower Courts but of the parties, 
unless it is shown to have been the result 
of some deliberate obstruction by one or 
other of the parties. The agreement 
provides nothing as to what is to happen 
if one of the parties either dies, or refuses 
to aot. The result is that the ordinary 
law must be resortdd to by the party who 
wants to got on with the business and 
prooeed to obtain an award if the arbitra¬ 
tors either retired or died or otherwise 
failed to do,their duty. There are provi¬ 
sions to whioh we need not refer requiring 
an arbitrator to make an award within a 
oertain time, and enabling the Court to 
extend the time so as to confer validity 
upon the award if he delays beyond the 
stipulated time v The application alleges 
that one of the arbitrators Sita Ram has 
refused to aot. The allegation as to the 
same is said to appear for the first time in 
the argument in this Court, and not in 
any formal dooument, or in the proceed¬ 
ings of the lower Court. The odd thing 
is that nobody really knows, in the sense 
of tahgibleevidenoe, and the Court did not 
trouble to enquire whether the allegation 
was true or not. The respondent in a 
singularly evasive paragraph, whioh denied 
and admitted nothing in the Oourt below, 
was olearly ab liberty, if he disputed the 
faob, either to offer to produce the arbitra¬ 
tor who was alleged to be refusing to aob^ 
or to produoe an affidavit from him, or to ■ 
produoe a letter from him. If he had 
dope either one of those things, and the 
Court bed beep satisfied that the map 
wag not >j:efusing, to aot, the applica¬ 
tion ffQgJ£,.qiprelp have ; been dismissed 


and the arbitration would proceed. All 
that would be neoessary in such a oase no 
do would be to extend the time for making 
the award. On the other hand, the whole 
thing is as mysterious and comio as it is 
possible to be. The application does not 
state who the person is who is refusing. 
This may be because the faots were so well 
known to everybody that it was considered 
superfluous. It does not seem likely that 
anybody would come to Court with an 
applioatiou of this kind when he knew per¬ 
fectly well that the only faob whioh justified 
it did not exist. The Court must ascertain 
(it is not for us to tell it how to do the 
whole of its business) what the faots are 
with reference to this allegation. 

If the allegation iB not true, ccaiit quceslio. 
If the allegation is persisted in and the 
Court is not satisfied that ibis true, it must 
oall upon tbs applicant to prove it in some 
way or another, whioh may be dorie by one 
or other of the arbitrators proving on oath 
the refusal of the suggested renegade to 
take any further pare in the proceeding, or 
to produoe some letter verifying the faob, 
That is a preliminary question of fact whioh 
one would have thought was not diffioulb 
eveD for the Judge of the lower Court to 
asoertaiD. If it is established that one of 
the arbitrators refuees bo aot, olearly there 
is a right given to the party to seoure a 
substitute iu bis place in order that the 
arbitration may prooeed. Inasmuch as the 
paragraph of the Second Schedule, whioh 
vests the Oourt with authority to appoint a 
new arbitrator, is limited in its operation 
to oases in whioh an order of referenoe has 
been made under paragraph 17, the appli¬ 
cant very naturally applied under para¬ 
graph 17 for the agreement to be filed, and 
an order of referenoe made, iu order to pave 
the way for the next step, whioh was the 
appointment of the arbitrator. What else 
he could have done we fail to understand. 

The Oourt Beams to have been very nmob 
puzzled, apparently beoauBe there is no 
provision enabling paragraph 5 to be utilised 
where no order of referenoe has been made 
under paragraph 17. This is not difficult to 
explain, The legislature attributes a oertain 
amount of oommon sense on the part of 
litigants, and particularly on the parb of 
those who prefer their own tribunals, and it 
is nob unnaturally assumed that if the 
parties were so entirely in Harmony that 
there was no dispute as to.^he submission, 
and both Tspre willing to go to arbitration 
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without an order of reference at all, it was 
nob necessary to make a special provision 
for tb6 appointment of an arbitratot, 
when one died or disappeared. Bub it 
is the unexpected whioh happens, and 
it does so happen that, though both these 
parties were quite willing to go to arbitra¬ 
tion, and no order of reference was neoes- 
3ary, they found a method of disagreeing in 
the end. Bat we think that where a party 
has goue to arbitration in a oase in which 
if it had refused to go to arbitration 
an order of reference would have been 
made under paragraph 17, it is too 
late for him, when a difficulty arises at 
a later stage of the proceedings whioh has 
nob been provided for unless an order of 
referencehasbeen made, to dispute tberight 
of his opponont to obtain an order of refer- ' 
anoeunder paragraph 17 ; or, in other words 
the mere faot that the objecting party has 
gone to arbitration as though an order of 
reference had been made without insisting 
upon the order of reference, is conclusive 
against him if his opponent should at any 
later stage require an order of reference in 
order to file an application for some further 
step to be taken by the Court. It is 
necessary in this oa3e, in order that the 
powers under paragraph 5 shall be exerois- 
ad, for an order of reference to be made 
under paragraph 17. In our opinion the 
fact that the respondent has already 
consented to arbitration whioh has been 
going on for a very loDg time, entitles the 
applicant and did entitle the applicant in 
the Court below absolutely to an order of 
reference under paragraph 17, and that a 
great deal of the responsibility for this 
almost childish and aoademio dispute about 
the absenoo of the oause of action and the 
plaintiff’s right being barred by the statute 
of limitation, is due to the respondent's 
conduot in objeotiog to an order of reference 
being made. The result is that the whole 
oase must go back, the costs of the nrevious 
proceeding and of this appeal to abide the 
result, with this direction that the applicant 
is clearly.entitled by law to an ordor under 
paragraph 17, th3 respondent having in the 
Court below and in this Court repudiated 
the submission. Having passed that formal 
order the Court may proceed straightaway 
to enquire into tho relevant faota as to 
whether in faot there is an arbitrator who 
is refusing to aot. If there is, and the 
parties are unable to agree upon a sub¬ 
stitute, or the respondent refuses to 


nominate one who is acceptable to ths 
applicant, the Court must appoint an 
arbitrator. In these interlooutory and 
controversial applications outside an 
ordinary suit the oourts below should 
invariably insist on the allegations made 
by the applicant being supported by 
affidavit. The parties and the Court had 
better further look to the question of the 
time within which tho award has to be 
made, otherwise, udIoss some formal order 
for extension of time h passed, the whole 
of these proceedings may be made nugatory 
by the award becoming invalid as being out 
of time. 
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Rafique and Ryves, jj. 

Ratan Singh —Plaintiff-Appellant 

v. 

Pran Sukh —Defendant-Respondent. 

Seoond Appeal No. 94 of 3 918, deoided 
on 16th Daoembsr, 1920, from a deoree of 
the Disb. J., Agra. 

Agra Tenancy Act (2 of 1901), 8s. 177 (/) and 95 
— Suit undtr 8■ 95— Defendant denting plaintiff's 
being a tenant and objecting that plaint does not 
refer to jurisdiction—No plea of jurisdiction is 
raised. 

In a suit under 8. 96, tb? mere (aot that the 
defendant denies that the plaintiff is a tenant and 
pleads that as the plaint does not oontain any 
allegation in regard to the jurisdiction of the 
Court, the plaint is defeotive, does not involve the 
raismg ol a plea of juri6distion. Although on 
euoh pleading the Court frames an issue as to the 
maintainability of the suit and tho oognizability 
thereof by the Couct and Gods on euoh issuo 
that the suit is maintainable uodor 8. 95 and 
oogoiztble by the Oourt, yet no plea of jurisdiction 
can be held to have been dooided. 

Peary Lai Banerjee —for Appellant. 
Girdhari Lai Agarwala —for Respond¬ 
ent. 

Rafique, J.: —Tho three appeals Nos. 94, 
95and96of 1918 areconneoted and arise out 
of three separate suits brought by the same 
plaintiff under section 95 of Aot II of 1901 
in the Court of tho Assistant Collector of 
Agra. The oases oama up for hearing at 
first before a single Judge of this Court 
who has referred them to a larger Benob. 
The faota are given at some length and 
with great dearness in the judgment under 
appeal and we propose to reproduce them 
from that judgment. It appears that 
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Bam Pershad was the oooupanoy 
tenant of the holdings whioh are 
the subjeob-matter of dispute these 
three appeals. He died prior to 1901 leaving 
him surviving a widow, whose name was 
brought on the revenue papers in place of 
Bam Pershad. She died in 1903 and Ratan 
Singh, the plaintiff appellant, is said to 
have obtained possession after her death. 
We say that be is said to have obtained 
possession after her death advisedly, be¬ 
cause in the present litigation he alleges 
that h9 was joiob in cultivation with bis 
undo Bam Pershad and remained in sole 
oultivatory possession of thsholdings in suit 
after his death. The defaudauts-respondents 
sued Eatan Srngb for ejectment from the 
holdings in question, describing him to be 
a mere tenant-at-will. He resisted the 
suits on the sole ground that he was the 
adopted son of Ram Pershad and as suoh 
was entitled to suoceed to the oooupanoy 
holdings left by him. The plea in defenoe 
was disallowed by theloarned Commissioner 
and the ejeohmonb of Baban Singh was 
ordered on the 26bh of Augusb, 1913. The 
order of the learned Commissioner was 
uphold by the Board. On the 16th of 
Ootober, 1913, formal possession was deli¬ 
vered to the zamiDdar8. After his failure in 
the revenue Courts Batan Singh hied a 
oivil suit in the Court of the Subordinate 
Judge asking for a declaration that he was 
the adopted son of Bam Pershad. The suit 
of Ratan Singh failed both in the first 
Court and on appeal. In spite of the order of 
ejectment against Ratan Sigh he remained 
in possession all bhe time. The respond¬ 
ents sued him in the Civil Court by three 
separate suits for eieobment from three 
separate holdings, describing him as a 
trespasser. Damages were also claimed 
against him, Ratan Siugh pleaded inter 
alia that ha was the oooupanoy tenant of 
the three holdinge. On the basis of the 
defence raised by Ratan Singh the learned 
MuQsif, in whoso Oourt the three oivil suits 
were filed, direoted Ratan Singh to institute 
suits in the Revenue Court for the deter¬ 
mination of the status of his oooupanoy. 
In aooordanoe with bhe direotion of the 
learned Munsiff, Ratan Singh filed the three 
aoits out of whioh the three appeals before 
os have arisen. The three suits were filed by 
Batan Singh in the Court of the Assistant 
’ Agra nndQE section 95, Act II 

• ,01.i In the written statement"the 
zemindars stated as follows;— 


" The plaintiff is not a tenant of any 
kind whatsoever. On the contrary he is a 
trespasser.” 

“ The petition of plaint is defective. 
There is no allegation therein regarding 
the jurisdiction of tho Court as is required 
under the law ” 

On the basis of paragraphs 5 and 6 of 
the written statement of the zamindara bhe 
learned Assistant Collector framed the 
following issue:— 

" Is the suit under seotion 95 Act II of 
1901 maintainable and cognizable by this 
Court"? 

The judgmenb of the first Court on this 
issue is as follows :—“ Seotion 9o of the 
Tenancy Aot is the only seotion under 
whioh suoh suits can be brought. The 
suit is maintainable under seotion 95 and 
as suoh is oognizable by this Court". The 
olaim of Ratan Singh plaintiff was decreed. 
The defendants, that is the zamiodars, 
preferred appeals to the Court of the Com¬ 
missioner who on the report of his olfioe 
returned the memoranda of appeals to the 
appellants with the direction that bhe 
appeals lay to the Distriot Judge. There¬ 
upon the three appeals were filed in tho 
Court of bhe District Judge. No objection 
was taken before the learned Distriot Judge 
to the effeob tbab the appeals, as a matter 
of faob, lay to the Commissioner and not 
to him. The learned Distriot Judge heard 
the three appeals and disposed of them on 
the merits. He disagreed with the first 
Court and held that Batan Singh had not 
aoquired the rightB of an oooupanoy tenant. 
The three appeals were allowed and the 
decrees of the first Courb were set aside. 
Ratan Singh in his appeals to this Court 
oonbends that no question of jurisdiction 
properly bo oalled was raised in the oase 
and that bhe appeals lay to the Commis¬ 
sioner and not bo the Oourb of the District 
Judge. We have been referred in support 
of the argument for the appellant to the 
following oases Deo Narain Singh v. 
Sitla Bakhsh Singh (1), Omrai Singh v. 
Ewaz Singh (2) and Seoond Appeal 
No. 456 of 1918, deoided by one of us on 
the 1st of November, 1920. On behalf of 
the respondents bhe argument is that tbe 
plea of jurisdiotioo was raised in the first 
Oourb and was deoided. Unde r section 177, 

(1) V A11 ' m " 47 L0, 891 - 16 A.L.J. 

(3) (1919) n AU. *10-49 1.0. 789-11 A.L.J. 

109 . 
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olauae (/) of Aot II of 1901 if the plea of 
jurisdiction has been decided, the appeal 
lies to the District Judge. In our opinion 
no plea of jurisdiction was really 
raised or decided in the present oase. 
All that the defendants pleaded in 
their written statement was that the 
plaintiff was a trespasser aud that he 
had failed to make in bis plaint any 
allegation regarding the jurisdiction of the 
Courts as is required under the law. We 
are unable to understand the meaning of 
the objection contained in paragraph 6 of 
the written statement. The suit of the 
plaintiff was framed under seotion 95 of 
Aot II of 1901 and such suits are exclu¬ 
sively triable by a revenue Court. If the 
contention for the respondents is that in 
spite of the dear frame of the suit under 
section 95 of Act II of 1901. the mere 
denial by the defendants that the plaintiff 
was tenant raised the plea of jurisdiction, 
we are unable to accept the argument. 
So far from raising any plea of jurisdic¬ 
tion, the tenor of the written statement 
shows that the defendants asked the 
learned Assistant Collector to deoide on 
the merits whether the plaintiff was a 
tenant, thereby admitting that the learned 
Assistant Collector had the jurisdiction to 
try the suit. We are therefore of opinion 
that the appeals lay from the deoision of 
the learned Assistant Collector to the 
Court of the learned Commissioner. We 
allow this appeal and set aside the order 
of the Lower Appellate Court and direot it 
to return the memorandum of appeal to 
the appellant for presentation to the Court 
of the learned Commissioner. The oosts 
of this appeal will be oosts in the oause. 

Appeal allowed. 


A.IR, 1021 Allahabad 192 (l), 

Banerji, j. 

Lalta Prasad —Aooused-Applicant 

v. 

Emperor —Opposite Party. 

Criminal Revision No. 644 of 1920, 
deoided on 17th Deoember, 1920, from an 
order of the Diet. Mag., Farrukhabad. 

Penal Code, 8. U88—Obstruction it public road. 

Where building materials are supplied by a oon- 
traotor who plaoes them on the publio road, the 
person lot whom they are supplied oannot be oon- 
vioted unless he has sanctioned the aot. 


Peary Lai Banerji —for Applicant. 

R. Malcomson —for the Crown. 

Banerji, J ; The applicant has been 
convioted of having caused obstruction to- 
a publio road. The obstruction oom- 
plained of was the plaoing of oertain 
girders on the road. It appears that the 
applicant is in obarge of a Jain temple- 
which was being repaired. There was a 
oonfcraotor for the supply of materials and' 
the contractor supplied the girders. There 
is nothing to show that the girders were 
placed on the road under the authority or 
the direction of the applicant. If the con¬ 
tractor or his servants placed the girders 
on the road and if there is nothing to 
prove that they did so under the direction 
or with the sanotion of the applicant the 
applicant could not be oonvioted of having 
caused obstruction to a public road. In 
the present oase there is no evidence to 
prove that the applicant authorised the 
obstruction. His oonviotioD therefore was 
illegal. I allow the application, set aside 
the conviction and sentenoe and direot 
that the fine imposed on the applicant. 
if paid, be refunded. 

Conviction quashed. 


AIR. 1921 Allahabad 102 (2). 

Walsh and Wallach, jj. 

Nathi and another —Plaintiffs-Appel- 
its 

v. 

Tursi and another —Defendants. 


Seoond Appeal No. 499 of 1921, deoided 
on 18bh May, 1921, from a deoree of the 
Sub-J., Muttra. 

Limitation Act, Art. 183 — Mortgage — On 
default in payment of any instalment of interest— 
Whole amount to become due although a period was 
fixed fer its payment-Limitation runs from first 
default. I 

Tbe bond provided that i( the borrower made 
default In tbe payment of any instalment o( inter¬ 
est tbe lender oculd sue for tbe whole amount, 
although a period was fixed for repayment if the 
borrower repaid regularly acoording to the terms 
of the bond. 

Hied that limitation must run from the date of 
the first default. 37 All. 400, Foil. 1 19 A.J.J.R. 
406, Not Foil. [P, 193, 0. l.J 

Narain Prasad Asthana— for Appellants. 

Walsh, J. :—We have come to the- 
oonolusion that we ought not to admit this- 
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appeal on the point of law upon which it 
ie sought to argne it. In oar view the law 
is settled in this Court and ought not to 
be disturbed. Independently of any 
deoided oases the law is as oiear and 
Bimple as it oan be. The terms of 
the bond may be oompendiously stated 
as providing that if the borrower makes 
default in the payment of any instalment 
of interest, the lenderoansue for the whole 
amoant, although a period is provided for 
repayment if the borrower repays regularly 
aooording to the terms of the bond. In 
our view it is impossible to bold, whether 
you oall it an option or not, that a oreditor 
has a right to sue and yet that the money 
is not due. It is merely a question of 
oontraob. The borrower has agreed that 
the oreditor shall have the right to sue for 
the whole of the principal and interest 
" become due Turning to article 132 of 
the Limitation Act, whioh is the only pro¬ 
vision which applies, it is provided that 
the statute shall run from the date when 
" the money becomes due”. The statute 
therefore in our view must run from tbe 
date of the first default. The liability to 
pay, or in other words the test of whether 
money beoomes due or not, is the obliga¬ 
tion whioh tbe borrower bas taken upon 
himself by his signature to the written 
document. It oannot depend on the voli¬ 
tion of the oreditor. The volition of the 
oreditor merely deoides the remedy whioh 
he ohooses to seek. In our view therefore 
the money became due when this default 
was made and tbe decision of the Court 
below was dearly right. We are unable 
to follow Mata Tahal v. Bhagwan Singh 
(1). No mortgagee is “bound to sue.” This 
case is quite indistinguishable from the 
deoision of the Full Bench in this Court in 
Qaya Din v. Jhumman Lai (2), and in our 
view we are also bound to follow that 
authority. The appeal must be dismissed, 

Appeal dismissed. 


c 19 A LJ - *06-63 1.0. 477. 

(3, U916137 All. 400-38 1.0. 910-13 A.L.J. 
olO |F,B,), 
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Walsh and Wallach, jj. 

Kishori Lai and another —Defendanfcs- 
Appellants 

v. 

Ram Sunder and another— Plaintiffe- 
Respondenfcg. 


Saoond Appeal No. 1151 of 1920, deoided 
on 27th Jaoe, 1921, from a decree of the 
Diet. J., Allahabad. 


(a) Civil P.C.. O. 7, B. 10 -Plaint contain¬ 
ing a claim teuton jurisdiction and one outside 
jurisdiction—Portion relating to latter can 
treated as a distinct plaint. 

Although (he Rale does not specifically elate 
what is to be done when a plaint consists of a 
claim within the jurisdiction and also a claim 
outside the jnriediotion, it obviously means that 
that portion of suoh a plaint whioh is outside the 
jurisdiction shall be treated as though it was a 
distinot plaint by itself. [P. 199. 0. S ] 

(b) Civil P. C., S* 30—Persons living outside 
jurisdiction but having ancestral house teuton 
jurisdiction—No jurisdiction exists . 

The mere faot that tbe ancestral home of per¬ 
sons, who are really residing outside the jurisdio* 
lion, was within tbe jurisdiction, does not giya 
jurisdiction, [P, 193, C. 9.J 

Damodar Das—lor Appellants. 


aiou, u .«■ 


- . - ---vuu lUtliUQU 

Judge is right in holding that there were 
two contracts and two sarkhats, one oon- 
tracb having been made within the jurisdio- 
tion, namely, in the Allahabad Distriot, 
and the other having been made at Madho- 
ganj in Oudb, he was clearly right in thg 
course he took as a matter of law under 
Order 7, rule 10, The Rule does nob 
speomoally state what is to be done when 
a plaint oonsists of a olaim within the 
jurisdiction and also a olaim outside the 
jurisdiction, but it obviously means that 
that portion of B uoh a plaint whioh is i 
outside tbe jurisdiction shall be treated as 
though it was a distinot plaint by itself 
The Rule would be unworkable if it were 
not to be oonstrued in this way The 
learned Judge was clearly right in holding 
(indeed there is no objection taken to it) 
that the mere faot that tbe anoestral* 
homeof persons who are really residing 
outside the jurisdiction, was within the 
luriBdiotioQ, did not give jurisdiction. 

fnr Th fch« P r n B0 . d b I Mr - Dam odar Dai 
for the appellanb, about the laok of at 

assignment) was clearly nob raised befon 

the Court of appeal and oannot be taker 

here for the first time. The other questiol 
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about the filing of the two sarkhats is a 
question of fact and this appeal must be 
rejeoted. 

Appeal rejected. 


AIR. 1921 Allahabad 194. 

PlGSOTT AND WaLSH, JJ. 

Shankar Lai —Defendant-Appellant 

v. 

Babu Bam—Plaintiff-Respondent. 

First Appeal No. 56 of 1920, deoided on 
9bh December, 1920, from an order of the 
Addl. Sub-J., Meerut. 

Transfer of Property Act, S. 1 O 6 — Notice— 
Interpretation. 

Notioe to vaoste by a oertaio date gives time 
until midnight ol that date. [P. 194. 0. 9,] 

Peary Lai Banerji —for Appellant. 

B. E. O'Conor and Bam Nama Prasad — 
tor Respondent. 

Piggott, J.:—The defendants this oase 
was the tenant of the plaintiff in respeot 
of a certain shop with buildings appertain¬ 
ing to the stme. The suit was one in 
ejectment against defendant, and the 
Courts below differed on the question 
whether a certain notioe served by the 
plaintiff on the defendant was valid to 
terminate the tenanoy, under the provisions 
of seotion 106 of the Transfer of Property 
Act No. IV of 1882. The first Court 
held that it was not. and that conse¬ 
quently the plaintiff was nob entitled 
to a decree for ejeotment, or to any deoree 
except one for arrears of rent. The lower 
appellate Court has held thab the notice 
was valid to terminate the tenanoy and 
has remanded the oase to the first oourb, 
beoaase on this view of the matter there 
remain other questions to be determined 
before a final deoree oould be passed. The 
appeal before us is against the order of 

remand. . , 

One point taken is that, inasmuoh as the 

law requires a notioe expiring with the 

end of a month of the tenanoy, the refer- 

enoe in the notioe to the vacating of the 

house by the 30th of June. 1919, rendered 

it invalid, as the reference should 

have been to the day following, namely, the 

lab of July. There is no foroe in this 

contention, indeed it oould nob be seriously 

pressed. On the wording of the notioe as 

a whole it is obvious thab the tenant was 

given until the expiration of the month of 


the tenancy, that is to eay until midnight 
of the 30Dh of June, to vacate the house and 
so far as this point goes the notioe was 
unquestionably valid and in aooordanoe 
with the requirements of the law. The 
other point taken is a somewhat more 
arguable one. The landlord did not confine 
himself to giving bis tenant notioe to quit. 
He oertainly did this, and up to a oertain 
point he did so in unequivocal terms: but he 
went onto add that be desired the tenant 
to take notioe further that« if he did not 
vaoate the house by the date mentioned in 
the notice, he, the landlord, would hold the 
tenant liable from the 1st of July, 1919 to 
rent at a oertain enhanced rate. The 
contention (before us is that the addition 
of this oIau9e to the notioe left it undeter¬ 
mined whether the landlord did or did not 
desire to terminate the tenanoy, or in any 
case gave the tenant an option to stay on 
as a tenant at the higher rent named in 
the latter portion of the notioe. 

On behalf of the plaintiff-respondent it 
has been contended before us that the 
concluding words of the notioe in no way 
affeot the former portion, thab they did 
not amount even to the offer of 
a new tenancy, but are merely an 
indication of the rate at which the 
landlord will claim damages in the event of 
the tenant's disregarding the notioe and 
staying on as a trespasser. We do not 
think it necessary to go quite this length in 
order to determine the present appeal. The 
principles governing the decision in a oase 
of this sort have been laid down by a Full 
Bench of this Court in Bradley v. Atkinson 
(1). We find in an Eoglish oase, Ahearn v. 
Bellman 2), certain remarks ofBramwell, 
LJ, which seem precisely to cover the 
state of affairs created by the notioe now 
before us. It is there said that, if an offer 
is made by the landlord which the tenant 
may conceivably accept, the question will 
then be whether that offer was or was nob 
aocepted. The preoise words in the report 
at page 204, which we desire to quote, are 
as follows*: “Had he” the tenant) 
“done so” (i e., aooepted the offer) the 
notioe to quit would have been as efficacious 
as it was before, and would have put an 
end to the old tenancy, but there would, at 
the same time, have been created a new 


(1) (1885) 7 All 899=1885 A.W-N. 288 

(2) (18791 4 El. D. 901-40 L.T, 711 — 97 W.B. 

928-48 L.J. B*. 681. 
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tenancy. I think there would have been 
do difference if the notioe had been given 
in one letter and the offer made in another 
letter at a subsequent time. 1 oannot 
understand how it can be said that an offer 
of a new tenancy in any way affeots the 
validity of the notioe to determine the old 
one ; if anything it corroborates it, beoause 
it supposes that the old tenanoy is gone, 
otherwise there would be no oompetenoy 
to enter into a new one.” Another point 
of view from which this case and similar 


be would olaim. Subject to these remarks 
we dismiss this appeal with costs. 

Appeal dismissed. 

A.I.R. 1921 Allahabad 195. 

RaPIQDE and Rvves, JJ. 

Sham Das —Plaintiff-Appellant 

v. 

Bahadur Singh and another —Defen- 
dan ts-Respondeots. 


oases oao be looked at is this. We may 
' ask whether the notioe aotually issued by 
the plaintiff to the defendant would or 
would not have bound the plaintiff if the 
defendant had acted upon its terms. In 
the present oase that question admits of no 
answer but one. If the defendant had 
complied with the notioe and vacated the 
premises on the 30th of June, the plaintiff 
would have been bound, and by no possi- 
bilby oould he have suggested that the 
old tenancy continued, or tbat a new 
tenanoy had been areated. 

With regard to the suggestion that a 
new tenanoy at Rs. 100 a month is offered 
by the aonoluding words of the notioe, it 
seems sufficient to say that the defendant, 
so far from accepting that offer, has up to 
this moment strenuously repudiated it. 
Something has been said in argument 
to-day by way of a suggestion that the 
defendant should be allowed the option of 
aooepting this offer now, but we see no 
reason whatever why any suob indulgence 
should be extended to him. There is one 
more point taken in the memorandum of 
appeal as to whioh we ought to say a few 
words. The plaintiff olaimed damages 
from the 1st of July. 1919, up to the date 
of the aotual vacating of the bouse, whether 
in ezeoution of the decree of the oourt or in 
anticipation of suob decree, at the rate of 
Ks. 100 a month. In the memorandum of 
appeal before us it is assumed that this 

K 9 . O . ODO ! ad0d in favour of the 
plaintiff by the judgment of the lower 

appellate court, but this is obviously 

nf°fi 8 °s • T ^ a ° a3a Ro08 baok fc0 tbe 
o first instanoe for tbe trial of this question 

along with others still left open. It will 

be for the oourt to determine whether or 

not, tmder the olroumstanoes and in view 

oftheequitieaof the oase, it is proper^ 

Ihe defendant should be bound to pay 

wZe 8 dh?mln a * r ; t8 0h bha * ,lalDbiff Kd 

warned him 1 q the notioe o[ ejeotment that 


Second Appeal No. 145 of 1918, decided 
on 9th Dsoember, 1920, from a deoree of 
the Dist, J., Aligarh. 

Jurisdiction—Oioil or Revenue Court—Suit bu 
rent-free grantee for rent wrongfully realised by 
•amindar iron sub-tenant —Suit lies in Civil Court 
—Agra Tenancy Act (It of 1901), Chap. X. 

A sail by a tent tree grantee agaiaat the aamin- 
dar to reeover rent wrongfully realised by tbe 
latter ,r °m the sab tenant is maintainable in a 
Civil Court, bat a suit for deolaration that plaintiff 
by long and continued holdiog aa rent free Rrantse 
has become tbe proprietor of the land ia not main¬ 
tainable in a Civil Court, [p. 196, Oa. 1 & a.] 

Peary Lai Banerji~t 0T Appellant. 

Panna Lai —for Respondents. 

Rafique, J.:—It appears bhat Hanuman 
Prasad was bbe zemindar of tbe village of 
Bamm. Sham Das, alleging himself to be 
tbe rent-free grantee of certain plots situate 
in that village, sued one Shibban for the 
reoovery of rent. describing him as a sub¬ 
tenant. The latter pleaded tbat be was 
tbe tenant of Hanuman Prasad, the zamin- 
dar and had in good faith paid the amount 
to him on the 1st of July, I9i 6 . The rent 
Oourb a lowed the plea in defence and dis¬ 
missed the claim of Sham Das. Thereupon 
the latter brought the suit out of whioh 
this appeal has arisen for the reoovery of 

S’:. 87 ' pr ! no,pal and forest, the amount 
of the renti realised by Hanuman Prasad 
Hanuman Prasad died before the institution 

rinr h e° 0 8Ul h\- X bro “6ht against his legal 

Plaint th ^ 98 ' Sba “ D * 8 a,leged io bis 
nIn■ A # b ' u-'I”® 9 \ raQMr0e grantee of the 
5}?®°* wh ' ob r0nfc had been realised by 

STvS- 

be deolared to have no righta to realise 

nronrin Q J 0 l P0 ?ou f 6ho " d1q,ib ' *°d »BBuob 
proprietor he (8ham Daa) preyed for the 
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reoovery of Rs. 30 the principal amount 
realised from Shibban by Hanuman 
Prasad, and Rs. 7 for interest. The 
defendants resisted tbe suit by denying 
the allegations made in the plaint. They 
denied that the plaintiff was a rent-free 
grantee or that by lapse of time he had 
aoquired proprietary interest in the plots 
in question. They pleaded that their father 
had rightly realised the rent from Shibban. 
The learned Munsif, after carefully consi¬ 
dering tbe pleadings and evidence in the 
oase oame to the conclusion (hat be could 
not give a declaration to the plaintiff as to 
his having become a proprietor of tbe plots 
in question. Suob a declaration, the 
learned Munsif held, could only be made 
by a Revenue Court. He, however, found 
on tbe evidenoe that the plaintiff was a 
rent-free grantee of the plots in dispute 
and the rent had been wrongfully realised 
by Hanuman Prasad. He held that as 
suoh rent-free grantee Sham Das was 
entitled to reoover the rent from his sub¬ 
tenant Shibban. Tbe claim was accordingly 
decreed. Tbe defendants preferred an 
appeal and the learned Distriot Judge 
reversed the deoree of tbe first Court on the 
ground that tbe suit of tbe plaintiff was 
not maintainable in a Civil Court. The 
other points raised in the case were not 
aeoideci by tbe learned Distriot Judge. 

In seoond appeal before us the decree 
of the learned District Judg9 is challenged. 
It is contended that though the plaintiff 
bad asked for something which oould not 
be granted by a Civil Court, the deoree of 
the Munsif was nevertheless oorreot, 
inasmuoh as the plaintiff was awarded the 
right to recover tbe rent which had been 
wrongfully realised by the zamindar. The 
Court of first instance, no doubt, found 
that the plaintiff was a rent-free grantee, 
but that finding was merely ancillary to 
the principal relief relating to the recovery 
of money wrongfully realised by the 
zamindar. On behalf of the respondents 
it is urged that tbe present suit is not 
maintainable in a Civil Court. The principal 
relief that tbe plaintiff seeks by his plaint 
is that he should be deolared proprietor of 
the plots in question. The relief granted 
to him by the first Court that he is a 
rent-free grantee is no doubt a lesser 
relief, but even suoh a relief oannot be 
granted by a Civil Court. The learned 
Vakil for the respondents relies on the 
provisions of Chapter X, Aot II of 1901, in 


support of bis argument, and on two- 
rulings, in Nannhu v. Sri Thakurji 
Maharaj 11) and Baldeo Singh v. Mardon 
Singh (2). We do not think that the oases 
relied upon by the learned Vakil for tbe 
respondents, or Chapter X, Aot II of 1901,. 
have any application to the present case. 
The plaintiff was really suing to recover 
the rent which aooording to him bad been 
wrongly realised by the zamindar 
Hanuman Prasad. His rent suit was 
dismissed under section 198. In olause 
(2) of the said seotion the only remedy 
open to the plaintiff was to go to a Civil 
Court and get a declaration that he was 
the person entitled to reoover rent. In 
order to determine the question whether 
the plaintiff was entitled to recover rent 
from Shibban it was neoessary for the 
learned Munsif to decide bis status in 
relation to tbe plots in question. The 
oonduct of tbe zamindar in realising the 
rent from the sub-tenant virtually amount¬ 
ed to tbe dispossession of the plaintiff. If 
the latter bad to bring a suit for possession 
he would have had to go to a Civil Court. 
This view is borne out by the case of 
Gobind Bat v. Banwari Lai (3). It is- 
true that in tbe present oose the plaintiff 
does not formally seek to reoover posses¬ 
sion of the plots of wbiob rent was taken 
wrongfully by Hanuman Prasad, but 
practioally tbe present suit is to reoover 
possession of the said plots by establishing 
bis title to reoover rent from Shibban. 
We think that the claim of tbe plaintiff 
in the form in whioh it was decreed by 
tbe learned Munsif is maintainable in 
Civil Court. We therefore set aside the 
deoree of the lower appellate Court and 
remand tbe oase under Order 41, rule 23, 
to it for disposal aooording to law. The 
oosts in this Court will abide the event. 

Case remanded. 


(1918) 41 All. 37-46 I.O. 764 = 16 A.L.J. 881. 
(1910)7 A.L.J. 818 = 6 I.O. 425. 

(1920) 49 All- 412-68 I.O. 694-18 A.L.J. 

368. . 
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AIR. 1921 Allahabad 197 (l). 

Todball and Bafiqcb, jj. 


Eardeo Prasad and others —Defend ants- 
AppellanCB 


v. 


Qanga Sakai and others —Plaiobiffs- 
BaapODdentfl. 

8eooad Appeal No. 383 of 1918, deoided 
on 4bb January, 1921, from a decree of 
the 1st) Addl. J., Aligarh. 

Transfer of Propi'tu Act. 8. 76 ( g) and th)— 
Mortgmei not p'odunng drtaile i acoounts—Courts 
can assums all tenants Haas paid rents. 

Where (he mortgagee; do not produoe a detailed 
aooouot showing all the iooomiogs and all the 
outgoings, the Courts are entitled to assume that 
all the tenants have paid their rants, [P. 197, 
Oa. 1 & 9.] 

G. W. Dillon and Girdhiri Lai Agar- 
wala —for Appellants. 

Nehal Chand and Panna Lai —lor 
Beapondenta. 

Tudball, J. :—This seoond appeal 
arises out of a suit for redemption of a 
naufraotuary morogage and is preferred by 
certain ol she mortgagees. The other 
mortgagees have not appealed but they 
have been made parties by the aooellants 
to the present appeal and are represented. 
The sole questioa before us in this appeal 
ds whether the oourcs below have adopted 
the right principle in making up the 
aeoounts between the parties. Whab has 
happened is this!—The mortgagees have 
•nob produced full and proper aooounts in 
oourb. The zemindari property was mort¬ 
gaged to them and they have produced 
aooounts showing simply in one lump sum 
the alleged inoome from the zemindari for 
each year or part of the year. They 
have nob attempted to produce a detailed 
account, which they ought to have, kepb, 
showing all the incomings and all theout- 
gomge. The Courts below have, therefore, 
■* in the absenoeof proper accounts, calculat¬ 
ed the amount due bo the mortgagees on 
the hypothesis that all the tenants have 
•paid their rents. The point is impor¬ 
tant for the parties, beoause a rate of 
interest was fixed for the amount advan¬ 
ced and it was agreed that if the Inoome 
of the property was insufficient in any 
year to satisfy the olaim for interest the 
unpaid balance of interest was to oarry a 
igher rate of interest, and oompound 
iinterast was to run upon it. It was also 


agreed that if in any year the income waa 
greater than tbe amoant due as interest? 
the mortgagors were to receive credit for 
the excess. In view of the fact that the 
appellants did not produ ?e proper accounts 
(either intentionally or negligently) we 
think that the course taken hy the courts 
below was fully justified, and the only 
proper course to take, in the oiroumstano98 
of tbe oa*e On the face of the accounts 
calculated in this way, as a matter of fact a 
sum of only Rs. 1,785-12-6 was really 
due to the appellants, but by reason 
of a mistake in the aoconnts a sam of 
Rs. 2,410 2-1 was decreed to them and tbe 
plaintiffs did not appeal against that 
amount bub aooepfced it. The faofc that the 
plaintiffs had deposited R 9 . 4,000 under 
seotion 83 of the Transfer of Property Act 
did uot entitle tbe Dre9ent appellants to 
recover that sum. That was a master 
between the original mortgagors who sold 
their property bo the plaintiffs and who 
left with the plaintiffs the sum of Rs. 4,000 
to be deposited. In our opinion there is 
no force in this appeal and it must be 
dismissed and it is accordingly dismissed 
with costs including fees on higher scale. 
Tbe two sets of respondents will recover 
separate ousts. 

Objections have been filed on behalf of 
plaintiffs inrespeob to tbe error which was 
discovered in the aooounts in the Court of 
Appeal. The plaintiffs accepted the deci¬ 
sion of the court of first instance as to the 
amount due and filed no appeal. They 
are therefore not entitled to go behind the 
deorea. As for the value of the trees which 
were supposed to have been out the finding 
of the Courts below is a finding of faot and 
cannot be disturbed in seoond appeal. 
The cross objections are therefore disal¬ 
lowed with coots. 

Appeal dismissed . 


*A.I,R 1921 Allahabad 197 (2), 

PlGGOTI AND WAL9H, JJ. 

Bam Prasad and another— Dafeodants- 
App)ioant9 

v. 

Asa Ram and others— Plaintiffs* O ppoaita 
Parties. 

°.S^ vi8bn No 162 of 191 9* deoided 
°° l . 5 . 6h November, 1920, from an order o( 
the Muueif of Koil. 
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filea'atLfifi « t 7 ' 1 ^~ Revitw a Dplication 

lots a 9 01 a ?P tal - A VP»*l withdrawn Oe- 
" pi33al V r$vttto petition—Review petition 
must oe auposed o/ on merits. 

aff^A ete a “ app,ioa,ion loc review is presented 
befor,, eh Pf T ° aS . bB0u filed ^ ‘ be ^PPlioaot but 
BDoeal i« he dl ® pO0Bl 01 the ceview application the 
ub w it 1 w,thdtaWD ' th ® appeal must be treated 
R i ,o« “ svet been Vesented” within 0 . 47 . 

f'ij ■*' 30 626, Foll,: 48 A,, ‘ 79 ! 33 All. 71 

and 7 Bom. 387. Ref. [P. 198, Cs. 1 & 3 ] 

Patina Lai —for Applicants. 

Peary Lai 3anerjt—lor Opposite Parties. 


f’i&gOtt, J. :—The applicants to this 
Uourc were defendants in a suit in the Court 
of the Munsifof Koil. Toe suit was deoreed 
on the 7th of Maroh 1919 and the defend¬ 
ants hied an appeal in tne Court of the 
Oistnot Judge on the 4th of April 1919. 
On the 21st of June 1919 they applied for 
a review of judgment to the trial Court, 
alleging grounds sufficient to bring the oase 
within the purview of Order 47, rule 1 of 
the Code of Civil Procedure. Having filed 
this application they withdrew their appeal 
on the 8bh of July 1919, and their applica¬ 
tion for review oarne up for disposal on the 
20th of September 1919. The trial Court 
refused to consider it on themerite, bolding 
that it had no jurisdiction to entertain any 
such application, beoause on the date on 
which the application for review was made 
an appeal had beea preferred to the Court 
of the Distriot Judge and was pending. 
The application before us is against this 
refusal to exercise jurisdiction. The oase 
of Partap Singh v. Jaswant Singh (1), 
whiob rests upon reported oases of the 
Madras and of the Bombay High Courts, 
is authority for the proposition that if an 
application for review is presented to a 
oompetent Court, the subsequent filing of 
an appeal against the deoision sought to be 
reviewed will not bar the jurisdiction of 
the trial Court to entertain the appli¬ 
cation for review. On the other hand 
there have been a number of oases, of 
whioh Nand Kishore v. Anwar Hus¬ 
sain (2) and Pandu v. Devji (3) 
may be quoted as instances, in whioh 
the oourts have evidently felt tbot some 
remedy in law must be open to a litigant 
who has in good faith filed an appeal 
against the deoree of a subordinate 
oourt and then disoovers that materials 


have come to his knowledge sufficient to 
afford good ground for an application for 
review of the adverse deoision. It is con¬ 
ceivable that the appeal on the materials 
on the record might be hopeless, or nearly 
so, aud that nevertheless the litigant con¬ 
cerned might be able to make out a 
strong oase for review of judgment. Both 
this High Court and the Bombay High 
Court have accordingly expressed the 
opinion that a litigant under suoh oiroum- 
stanoes might be permitted to withdraw 
his appeal and then to apply for a review 
of judgment. The merely teohnioal objec¬ 
tion that in the present oase an application 
for review of judgment was made on the 
2l8t of June and the appeal was not 
withdrawn until the 8th of July does not 
muoh impress us. The application for 
review was obviously pressed in argument 
when it was heard and disposed of by the 
trial Court on the 20th of September, and 
for practical purposes the applicants for 
review were in the same position as if they 
had withdrawn their appeal before present¬ 
ing the application for review. The 
oorreot position seems to be that adopted 
by the Bombay High Court in Ramappa \ 
v. Bharma (4), in whioh the learned 
Judges praotioally held that an appeal once 
withdrawn must be treated as if it had • 
never been " presented ” within the mean- < 
ing of Order 47, rule 1 of the Code ,of Civil 
Procedure. This seems to be the only 
logioal method of reoonoiling suoh a deoision 
as that in 32 Allahab&d, page 71, with the 
striot wording of the rule and with the 
requirements of justice, in the oase of 
a litigant who has discovered adequate 
materials for an application for review after 
his appeal has been filed. Applying that 
principle to tbe present case we think that 
the Court below was worng in refusing to 
entertain this application on tbe merits, 
and that, as it has virtually refused to 
exercise jurisdiction, its order is open to 
interference by this Court in revision, 
The application for review of judgment 
ought to be heard and considered on the 
merits. We set aside the order oomplained 
of and send tho oase baok to the trial Oourt 
for this purpose. It seems reasonable that 
costs here and hitherto should abide the 
result of tbe application. 


(1) (1919)43 All. 79-63 1.0. 643-17 A.L.J. 
1031. 

(9) (1910) 33 All, 71-4 I. 0. 809-6 A.L.J. 997. 
(8) (1883) 7 Bom. 387. 


Order set aside. 


(4) (1906) 30 Bom. 636-8 Bom. L.R. 843. 
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A.I.B. 1081 Allahabad 299 (1). 

TUDBALL AND SailAJMAN, JJ. 

Bam Pal and others —Defendants-Ap¬ 
pellants 

v, 

Mt. Batashia —Plaintiff-Respondent. 


Seoond Appeal No. 915 of 1919, decided 
on 27th June, 1921, from a decree of the 
Diat. J., Cawnpore. 

Pre-emption — Aebkb*9 jaddi, meaning of — 
Widow of person descended from a common ances¬ 
tor with the uandor it not *Bhkhae j*ddi. 

Tho plaintiff in a pre-emption auit was the 
widow of a person who was descended from the 
same anoeetor as the vendor. Custom laid down 
two categories of oo-abarere who might pre empt— 
ashkhas jaddi and shutkai deh . 

Held that ashkhas jaddi woold mean persons 
descended from a oommoo anoeetor. As the plaint¬ 
iff was not personally eucb a one, and as she was 
suing in her own right as oo-eharer, having 
inherited her husband’s estate, she oould not be 
included in the expreeaion “ ashkhas jaddi. " 
[P. 199, 0. 3 ] 

Shiva Prasad Sinha and Badri Narain — 
(or Appellants. 

Peary Lai Banerji and Ajodhya Nath — 
for Respondent. 


Tudball, J.:— This and the connected 
Appeal No. 1045 arise out of two pre¬ 
emption suits brought by rival pre-emptora 
in reapeot to one and the same sale. The 
origiDa| vendor was Sbeoraj Singh. Mt. 
Batashia oneol thepre emptors is the widow 
of one Beni Madho. Beni Madbo's great¬ 
grandfather aDd Sbeoraj Singh's great¬ 
grandfather were one and the same person, 
Mt. Batashia is a oo-ebarer in the village! 
Her husband baying died she has inherited 
his estate, The other pre emptors Ram Pal. 
eto., are also oo-eharers in the village. The 
oustom under whiob both these sets of pre¬ 
emptive advanoe tbeir olaims lays down two 
categories of oo-sharers who may pre empt. 

Sw fir SL ° ftt#80 7 U dtfiDed aB «***« 

f mT a ’' ibe Beoond oategory is shutkai deh. 
The Court of first instance held that 
both the sets of pre emptors oame within 
the second olass aDd stood on a eqnal foot- 
therefore gave eaoh pre-emptor a 
conditional decree for half the property. 

6he , lower •W® n *t« Oourt held 
that Mt. Batashia fell really within the first 
oategory and wasa ashkhas jaddi. He gave 

6be ez P reee ionmeant 
pjoplo of the same family and as Batashia 

famllJ 5 \ “ e “ ber of her baeband's 
family, therefore, she and the vendor 


Sheoraj Singh were both o( the aame fad 
and she therefore oame within the first 
category. The word fad literally inter¬ 
preted means a " grandfather. r ’ Ashkhas 
jaddi would mean persons descended from 
a common ancestor. It has been admitted 
that Mt. Batashia personally is not of the 
same jad as her husband. If she had 
bean she would never have married 
him. She oame from an entirely separate 
jad and though by marrying she entered 
into the family to whioh he belonged that 
did not enable her to say that she 
was descended from a common ancestor 
with her husband. The lower Court in 
our opinion has placed a wrong meaning on 
the words ashkhas jaddi. The respondent, 
Mb. Batashia, therefore, in our opinion 
oame within the second category in whiob 
also the appellants admittedly are. The 
plea that she represents her husband’s 
estate in this oas& has no force. She is 
suing in her own right as a oo-sharer. 

The result therefore is that the appeals 
must be allowed. The decrees of the 
Court below are set aside and the decrees 
of the Court of first instanoe restored 
The appellants will have their costs in 
this and the lower appellate Courts. 

Appeals allowed. 


A.I.B, 1821 Allahabad 199 (2). 

PlGGGTT AND WaLSH, JJ. 

Sital Prasad —Judgment-debtor-Appel- 
lant 


v. 

Clements Robson <£ Co.— Decree-hold* 
ers-Respondents. 

Execution First Appeal No. 99 of 1920, 
deoided on 8th January 1921, from a 
deoree of the Sub-J., Meerut. 

Civil P 0., 8. 49. and 0. 91, R BO (9)-Oo«r# 
to tohieh a.ore. t. transited for execution can 
aeiermne whether a ptrton i. a partner in a firm, 

i 18 l i* B ^ our * t0 whioh a deoree or ord.a 

ft « „ r Il d *? r ** eon ‘l°n I. forth, parpoae of 
O, 91, B. co (9) the “Ooork whioh patted the 

*u d iB ooni l>® 1 ® n * ‘o determine the ques- 

firm Oft nrV«« ,n ® p8MOD *' * member of a 
Arm. 90 O.L.J, 199, Ref. [p. 800, G. 3.] 

Peary Lai Banerji —for Appellant. 

Nehal Ohand and Todar Mai—lot Bes- 
poo dents. v 

case an arbitration 

tookplaoebetweenMeasra. ClementsBobaon 
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& Oo., an English firm with a branoh in 
Karaohi, and an Indian firm known as Sital 
Prasad Sadha Ram, of Mazaffarnagar and 
other plaoes. An award was published in 
Karaohi. on 18th Deoember 1918, and an 
application to file the award under 
aeotion 11 of the Arbitration Act (IX of 
1899) was made against the firm Sital 
Prasad, Sadhu Ram, in the Court of the 
Judioial Commissioner of Sind, and was 
disposed of by an order of the Additional 
Judioial Commissioner, dated the 3rd 
Maroh, directing the award to be filed. 
Both Sital Prasad and Sadhu Ram were 
served with notioea of the application, 
and both appeared. Sital Prasad took 
the objection that he was not a partner. 

The Additional Judioial Commissioner, 
while observing that Sadhu Ram had 
signed the reference as sole (proprietor 
of the firm, deolined to deal with the 
questions as to wbat persons constituted 
the firm, and as to whether Sital Prasad 
was one of them, In taking this view he 
held that the firm had been a party to the 
arbitration proceedings, that it was duly 
represented at the hearing and that an order 
was applied for against the firm only, so 
that the constitution of the firm was 
irrelevant to the questions whioh he had to 
deoide. The Additional Judioial Commis¬ 
sioner pointed out that the question might 
be raised in execution proceedings. He 
went on to hold that the signing of the 
submission and reference to arbitration, 
whioh was a neoessary oonoomicant of the 
making of the oontraot, was clearly within 
the general authority of a partner of the 
firm. This was deoided on an objection 
raised by Sioal Prasad. It being alleged 
that the firm, or the members thereof, 
resided or had property within the local 
limits of the Court of the Distriot Judge of 
Muzaffarnagar, an application to transfer 
the order was made to the Court of the 
Judioial Commissioner of Sind, at the 
instanoe of Messrs. Clements Robsoo, who 
in reference to this award were now in the 
position of deoree-holders. Sital Prasad 
was made a party to that application, so 
that the Court at Sind whioh made the 
order on the 9bh April, 1919,'in the ordinary 
form for the transfer of a deoree, certifying 
under Order XXI, rule'6 of the Code that 
no satisfaction had been obtained by 
execution and that no execution application 
had been made to the Court, must have 
been aware that the object of the transfer 


was to enable the deoree-helders to apply 
for execution in Muzaffarnagar against 
Sital Prasad as a member of the firm. 

Following upon this an application was 
made in the Court of the Additional Distriot 
Judge at Meerut, to whom the order filing 
the award had been thus transferred 
for execution of it, as of a deoree, against 
the firm through its proprietors Sital 
Prasad and Sadhu Ram, asking for 
personal arrest of both and postponing 
any proceeding against their property. 
Sital Prasad filed an objection of a ramb¬ 
ling oharaoter, the substanoe of whioh 
was that he was not liable He did not 
distinctly allege, though be may have 
intended in a oonfused way to imply, that 
he was not a partner, and he did not con¬ 
tend that the application ought to have 
been made to the Court at Sind. On the 
oontrary, his main objection was that bis 
personal liability had been exempted under 
the order of that Court, an objection which 
be must have known was oontrary to the 
faots. He also objeoted that a deoree 
ought to have been prepared, whioh is an 
idle objection. It is possibly due to the 
nature of his objections that the Court 
below has gone wrong, and overlooked the 
really vital question of faot which had to 
be deoided. 

The Subordinate Judge of Meerut has 
not only rejected objection, but has held the 
deoree holders to be entitled to enforoe 
their order or deoree against Sital Prasad, 
without deoiding, what the Court at Sind 
expressly declined to deoide, whether be 
is a member of the firm, and therefore 
personally liable unless the firm dis¬ 
chargee the debt. To this extent the 
appeal suooeeds. It is obviously wrong 
that a person should be liable, either 
to arrest or to have his property sold for 
the debt of a firm, without a judioial 
determination of the question whether 
he is a member, if be ohooses to dispute 
bis membership. The right to have the 
question deoided either for or against him 
is an elementary one. 

If the matter rested there we might 
oontent ourselves by taking a narrow and 
technical view, and simply allow the appeal 
and dismiss the application. It is. how¬ 
ever, obvious that this oourse would only 
put both parties to farther expense and 
trouble when the whole matter oan be 
disposed of by a finding on this simple 
issue of faot, and that a difficulty is oertaia 
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-to arise sooner or later, to which the 
mention of the court below was not 
drawn, as to whether tbe court of Meerut 
to wbioh this order or decree has been 
transferred is oompetenb to try it. The 
appellant himself did not choose to raise 
'this difficulty, which has more in it than 
«his other objections. It ie olear that only 
one of two courts oan try the question, 
Sind, or Meerut. It is probable that the 
Court of Sind, having already held that it 
,ie a matter which may be deoided in 
execution proceedings, and having trans¬ 
ferred the deoree for the purpose of exe¬ 
cution, would find some difficulty io hold¬ 
ing that it bad any further jarisdiotion in 
the matter. 

The question, which is the proper Court, 
depends on the combined operation of 
•Order XXI, rule 50, and seotion 42 of the 
• Code. Tbo appellant, Sital Prasad, is a 
person described in sub-clause 2 of rule 50. 
Rules 49 and 50 are new, and are 
machinery adopted from the Eoglisb rules 
of the 8upreme Court, "for the Droteo- 
fcjoo”, it has been said, " of commercial 
enterprise”, and for simplifying and 
-expediting reoovery against individuals who 
are either dormant, elusive or evasive 
under the shelter of a firm oame. The 
appliaatioQ for leave to issue execution 
against suoh a person is made against him 
41 as being a partner in the firm.” The 
deoree-bolder is enabled to goto the Oonrb 
for leave in order to foroe an issue upon 
the question of suoh membership. If 
the liability is not disputed, the Court, 
ainless some valid objeotioo of another kind 
appears, grants leave as a matter of oourse. 
If the liability is disputed, the issue must 
‘be tried and determined as an issue in a 
suit. The deoree-holder is thus enabled to 
-obtain what amounts to a deoree (see sub- 
ulause 3) upon the question of the liability, 
without resorting to hazardous and 
infruobuous proceedings against a person 
whose liability is doubtful. 

But the application for leave musb be 
made to the Court “ whioh passed the 
deoree”. Whioh is the Qourb answering 
this description when the deoree has been 
transferred from the original Court ? Seo¬ 
tion 42 provides that the Court executing a 
decree so sent to it “ shall have the same 
powers in exeouting suoh deoree as if It 
bad bean passed by itself". In other 
words, for the purpose of exeoution it is to 
'be deemed to be the Court whioh passed 


the deoree. No limitation is contained in 
this enactment, whioh is dearly intended 
to be of general application, aod which 
must, we think, have been iotended as a 
matter of general convenience to remove 
all questions arising ont of the decree, 
suoh as those dealt with by section 47 of 
the Code, and the like, from the cognizance 
of the Court whioh made the transfer and 
whioh "passed the deoree”. No authority 
appears to exist upon the poiob. but this 
view seems to follow from the view taken 
in Adhar Ohandra v Palin Behari (1). 

We hold therefore that tbe Court 
to whioh this order was transferred, namely 
the Court of the Subordinate lodge of 
Meerut, is for the purpose of Order XXI, 
rule 50 (2) the Court “ whioh passed the 
deoree.” 

The appeal must be allowed and the 
application must be remanded to the 
Court below bo try and determine the issue 
'* whether Sital Prasad at the time of the 
makiog of the contract was, or had held 
himself out to bs, a partner of the firm 
Sital Prasad Sadhu Ram". If the issue is 
determined in the negative the application 
must be dismissed. If it is determined in 
the affirmative leave musb be granted to 
issue oxeoutioo in aooordanoe with the 
application. 

The ousts in the oourb below and in this 
Court musb abide the event. 

Appeal allowed. 


(I) (1916) 30 0. L. J. 139-37 I.O. 10. 
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Tudball and Rafiqdb, jj. 

L. A. Puech —Plaintiff-Appellant 

v. 

Aziz Fatima Bibi and others —Dafend- 
ants-Respondents. 

First Appeal No. 416 of 1918, deoided 
on 13;b Deoember, 1920, from a deoree of 
the Addl. Sub J., Meerut. 

Pre-emption—Partial preemption is illegal. 

Partial pre-emption is forbidden by W«*. Suit 
for pre emption of only a portion of the Und sold 
li not maintainable although the remaining por¬ 
tion may be ooveced by a house. [P. 903. O. 2.] 

Tej Bahadur Sapru, Q. TV. Dtiion and 
Sham Hath Mus'nran —for Appellant. 

S.flf; Sulawnnu. Surendra Nath Sen and 
Surendra Nath Gupta —for Respondents. 
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Tudball, J.:—This is a plaintiff's appeal 
arising out of a suit for pre-emption. The 
property sought to be pre empted is in an 
area of land situated in mahal Katihat in 
the town o( Meerut. This mahal oonsists 
of plots of land on which are built houses. 
The vendor in the present oase was the 
owner of a oomponnd with a house stand¬ 
ing in it together with the out-houses stables 
et cetera. The plaintiff is a co-sharer in 
the mahal and he based his right on a ous- 
tom whioh gave him a prior right of 
purohase as oompared to a stranger. In 
his plaint where he gives the details of the 
property whioh seeks to pre empt be states 
that the custom of pre-emption only relates 
to land andnot to the bouses standingupon 
it. He therefore sought to pre-empt an area 
of 18 Bigbas and 17 Biswas, bub exclu¬ 
ded from his suit the area of 2 Bigbas and 
18 Biswas on whioh the bouse aotually 
stood. Exception was taken by the defen¬ 
dant to the omission by the plaintiff to 
pre-empt the whole of the property. It 
was pleaded that the plaintiff was bound to 
pre-empt notonly the area whioh he sought 
to obtain bub also the building and the 
land on whioh the buiHing Btood, and that 
as he had not done this bis suit was bound 
to fail. Some 18 issues were framed by the 
court below. Issues 1, 6 and 7 related 
to the alleged oustom whioh is denied 
by the opposite party and Issue 
No. 8 was to the following effeot :—“ Is 
the suit bad for omission to sue for pre¬ 
emption of the kotbi and the land relating 
to it, and has the answering defendant now 
beocmea confirmed oo-sbarerin tbe mabal in 
question on account of the said kothi and 
land not being olaimed by the plaintiff in 
this suit ? ” The lower court deoided 
the first, sixth and seventh issues and beld 
that no custom prevailed and dismissed 
the suit. It did nob decide the 6th issue, 
albhougb the decision of that issue did rot 
depend upon any evidence in the oase but 
on the admitted faots aod the plaint itself. 
The plaintiff has appealed and the question 
of the oustom has been discussed at some 
length, but we find it quite unnecessary 
to decide that issue for the simple 
reason that the suit is bound to fail on the 
8th issue. On the face of bis plaint the 
plaintiff is seeking partial pre-emption. 
Assuming tbe existence of a oustom wbiob 
gave him a right, be was bound to pre¬ 
empt tbe whole of tbe land, including tbe 
area on which tbe house stood. This be 
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has not done and it iB quite dear from his 
plaint and the details of the property set 
out therein whioh be seeks to pre-empb. 
Partial pre-emption is forbidden by law, 
As a matter of fact, in respeot to the land 
omitted fromthesnit tbe defendant vendee 
is now tbe full owner and therefore a oo- 
sharer in the mahal and stands cn an equal 
footing with the plaintiff therein. This 
alone is snfl5oient to defeat the plaintiff’s 
olaim. 

The appeal must therefore fail and is 
dismissed with oosts. 

Appeal dismissed. 

A.I.R. 1921 Allahabad 202. 

Todball and Walsh, jj. 

Emperor —Appellan t 
v. 

Janki Prasad and another— Aooused- 
Respondents. 

Criminal Appeal No. 707 of 1920, deoid¬ 
ed on 3rd November, 1920, from an order 
of the S.J.. Mainpuri. 

Criminal Trial—Duty of a Criminal Court fa 
to i te that every scrap ot relevant evidence it 
brought btiore it. 

It is tbe duty ot every Criminal Court lo go to 
tbe bottem ol a oase and to bring all relevant 
evidence upon tbe icoord and to pee that juetioe 
ie done. It might possibly be a different thing in 
the caee ot a Civil Oourt trying a oivil suit where 
it is tbe duty ot the parties to plaoe their oase as 
they thick best before the Court. [P. 204, C. 9>], 

W. Wallach —for tbe Crown. 

C. Ross Alston and Satya Chandra 
Mukerji —for Aooused. 

Tudball, J.:—This is a Government 
Appeal Hgainst an order of acquittal passed 
by the Sessions Judge on appeal from an 
order of oonviotion, passed by a first class 
Magistrate against tbe aooused persona 
JaDki Prasad and LaobbmaD under which, 
these persons were eentenoed to three 
months’ rigorous imprisonment and a fine 
of Rs. 100 each, for offences under seotion 
353/225of tbelndian Penal Code. Tbe oase 
oomesfrom thetown of Phaphund. From the 
record of Case No. 17, King Emperor V. 
Kedar Nath, Ram Dot and bhure do., of 
tbe Court of tbe Magistrate in tbe year 
1920, aDd from tbe record of Case No. 11 
of 1920, BachchanLal v. Walt Muhammad , 
it appears that- on the 10th of Deoember,. 
1919, a quarrel took place between * 
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Brahman named Baobohan Lai and a 
constable named WaliMahammad attaohed 
to the outpost of the looal polioe station. 
It arose over the drinking of water at a 
well when Wali Muhammad was washing 
his teeth by the side of the well. Apparently 
the two men oame to blows and BaohobaQ 
Lai at onoe made aoomplaint in Court. On 
the same date a report was made by Nazir 
HusaiD, the head ooDStable at the police 
station, wbioh charged Kedar Nath, Ram 
Dat, Buure and Baohchan Lai and two 
other persons with having committed the 
offeDoes of orimioal trespass and rioting, 
in that after the first squabble between 
Wali Muhammad and Baobohan Lai the 
latter had oolleoted soma friends, bad gone 
to the polioe outpost, bad dragged Wali 
Muhammad out of it and beaten him. The 
enquiry iu the latter oase was taken up by 
the Sab-Iospeotor Muhammad Mohsin 
Jafri andonthelltb Deoember.heissued to 
Nazir Husain, headoonstable, written orders 
under section 56 of the Criminal Procedure 
Code direotiDg bim to arrest Bbure and 
Ram Dat as well as others for the offences 
oharged against them. The same Magis¬ 
trate tried these two oases and also the 
present case. The oases were apparently 
heard together and judgments were 
delivered on the same date. In the first 
oase the oharge against Wali Mnbammad 
of assaulting Baohohan Lai was dismissed, 
and in the second oase the oharge against 
Bhuro, Ram Dat and Baohohan Lai of the 
offenoe under seotion 147 of the Indian 
Penal Code was also dismissed. The 
Magistrate was of opinion that even if 
Baohohan L%1 and his friends had gone 
to the outpost after the first quarrel with 
Wali Muhammad, they went really to 
make a oomplaint, and that the oharge 
againBt them bad been exaggerated. 

The present oase, the third one, arises 
in this way, out of the first two. The 
oase for the proseoution is that on the 
22od of Dsoember last Nazir Husain and 
Lallu Ram, head constables, found Bhure 
and Ram Dat sitting at the shop of 
Janki Prasad and Laobbmao, that they 
arrested them at the shop, showed them 
the written orders under seotion 56 of 
the Code of Criminal Procedure and took 
them out on to the road, that thereupon 
Lachhman, Janki PraBad and some of 
their friends advaooed angrily upon them, 
insisted upon the men being released, 
finally pushed aside the polioe with their 


hands, and the men escaped and ran bacfeto 
their shop. Nazir Husain sent to the out¬ 
post, wbioh was some 50 or 60 paces away, 
for some constables, that on their arrival 
he wrote a report on a piece of paper and 
sent it on to the polioe station to the Sub- 
Inspector. The Sub-Inspeotor at onoe 
proceeded bo the spot and at onoe made an 
enquiry. Finally be sent up Janki Prasad 
and Lachhman and two other persona 
for trial for the offence of having rescued 
Ram Dat and Bhure from lawful oustody. 

The defeDoe oase is as follows:—Janki 
Prasad stated that on cbe day in question 
the bead oooatable oame to him at bis shop 
telling him that the Sub-Inspeotor desired 
his attendance at the polioe station in 
order that be might bring bis influence 
to bear upon Baobohan Lai to settle the 
dispute wbioh bad arisen between Baohohan 
Lai and Wali Muhammad; that be (Janki 
Prasad) refused to go, declining to interfere 
in a matter with wbioh he had no oonoern, 
that the bead constable abused him, that 
he returned it with complements and the 
head constable went away; that very 
shortly after, the Sub-Inspeotor arrived 
upon the soene armed with a gun, that he 
oalled for the man who bad been 
impertinent to the polioe, that he abused 
Janki Prasad, and the latter in return 
abused him, whereupon the Sub-Inspeo¬ 
tor deliberately raised hi6 gun and fired 
point blank at bim and that the shot 
would have taken effect had not the bead 
oonstable struok up the gno with bis hand. 

The Magistrate took evidenoe for both 
sides and finally oame to tbeoonoluaionthab 
the proseoution story was true, tbatthesbory 
told by Janki Prasad was improbable and' 
unworthy of belief, and he oonvioted 
the aooused and sentenced them as men¬ 
tioned above. It will be remembered 
that he was the same Magistrate who 
aoquitted Ram Dat and Bbure in the 
oharge whioh bad been preferred against) 
them by Wali Muhammad and Nazir 
Husain. We may note here that two other 
aooused were aoquitted beoause their 
names were not entered in the first 
report, i.a., the report whioh was written 
by Nazir Husain at the scene of theooour- 
renoe and sent to the polioe station. 
Janki Prasad and Laohhman appealed to 
the learned Sessions Judge, who has 
aoquitted them without going into the 
aotual (sots of the oase at all. His 
judgment sets out the oase for the proseou-- 
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6ion and the oase for the defenoe. He 
then proceeds to say as follows “ Now 
in this appeal we have to see whether 
Nazir Husain had any authority to 
arrest Bhure and Ram Dat. The reoord 
shows that there is no warrant for arrest 
■of Bhure and Ram Dat, nor is there any 
order of the thanadar to arrest Bhure and 
Ram Dat. The prosecution failed to 
prove that there was any suoh warrant 
or order. There is no secondary evidenoe 
.on the reoord whioh would satisfactorily 
prove that there was any warrant 
for arrest of Bhure and Ram Dat, nor is 
ihere any satisfactory evidenoe to show 
that Ram Dat and Bhure had been 
aoousod of any oogoizable offence so that a 
polioe-offioer could arrest them without any 
warrant. ” Thereupon the learned Sessions 
Judge quotes the oase reported in Tafazzal 
Ahmad v. Queen-Empress (]), whioh really 
does not govern the faots of the present oase 
at all. He then continues to say “ The 
deposition of Nazir Husain would show 
that he arrested Bhure and Ram Dat and 
then showed them the warrant. In Satish 
Chandra Baiv. Jadu Nandan Singh (2>, 
Prinsep and Hill, JJ. held that an arrest by, 
a police officer without notifying the 
substance of the warrant to the person 
against whom the warrant is issued, as 
required by section 80 of the Code of Cri¬ 
minal Procedure is not a lawful arresband 
resistance to suoh arrest is not an offence 
under seotion 225 B of the Indian Penal 
Code. As I have shown above there is no 
warrant on the reoord in this oase Dor is 
there satisfactory evidenoe of any warrant, 
and the evidenoe of Nazir Husain also 
shows that he did not notify the substanoe 
of the warrant before he arrested the 
person. So I do not see how the offence 
under seotion 353/225 of the Indian Penal 
Code could have been committed, and 
how the aooused oouid have been oonvioted 
of this. There has not been any applica¬ 
tion in writing by the proseoution that I 
should either get the original warrant or 
get secondary evidenoe about it or should 
send the case to the oourt below bo get the 
warrant in original, or sooondary evidenoe 
about it, so I do not think I would be 
justified in doing anything of the kind, for 
•I do not think the Judge’s duty to be to 
prooure evidenoe whioh was never produced 
by the pros ecution." ___ 

(1) (1899) 96 Gal. 690. 

(9) (1699) 36 Oal. 748-3 O.W.N. 741. 
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It is difficult to understand what oonoep- 

tion the learned Sessione Judge has of his 
duty as a Sessions Judge trying a oriminal 
oase. It is the duty of every Oriminal 
Court to get to the bottom of a oase and 
to bring all relevant evidenoe upon the 
reoord and bo see that jusbioa is done. The 
latter portion of the Judge's judgment 
shows olearly that his conception of his 
duty as a Judge is utterly inoorreob and 
somewhat puerile. It is the attitude that 
mightpossibly|be taken up by a Civil Court 
trying a oivil suit where it is the duby of 
the parties to plaoe their oase as they 
think best before the Court. But in a 
oriminal oase it is the duby of the 
Court to get to the very bottom of it 
and to see that every sorap of 
relevant evidenoe is brought before it. 
The learned Sessions Judge has fallen 
far short of his duty in the present oase. 
After disouasing the evidenoe that was 
also available to tbo Magistrate trying 6he 
oase His Lordship oonvioted the accused. 

Walsh, J.:—I agree. In my opinion it 
was impossible for the Government to 
permit the judgment of the Sessions Judge 
to sband. Whatever the merits might have 
been, a decision that members of the public 
are entitled to interfere with members of 
the polioe foroe while in bona fide execution 
of their supposed duty, and to reeoue their 
friends is so entirely without legal founda¬ 
tion and so dangerous in principle that no 
Government could in the publio interest 
permit it to sband. The learned Judge has 
muddled himself over oases relating bo 
arrest when the question whioh he had to 
deoide was one of resoue. an entirely 
different matter. He has also muddled 
himself over a question of warrants when 
the question whioh he had to deoide arose 
out of an arrest without a warrant under 
seotion 56 of the Code. He had the oour- 
age to hold that there was no evidenoe on 
the reoord and that the proseoution had 
failed to prove the order, when a proper 
order dated the 11th of Deoember was on 
the reoord before him. 

Appeal allowed. 
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A.I.R. 1921 Allahabad 205. 

Lindsay, j. 

Mohan Lai —Aoouaed-Applicanb 

v. 

King-Emperor —Opposite Party. 

Criminal Revision No. 364 of 1921, 
deoided on 23rd June 1921, from an order 
of the S.J.. Farrukhabad. 

(a) Criminal P. C., 8. 403 -Bar of Irial-Pre- 
ciottJ acquittal muai bt by competent Court • 

A previous order ot acquittal in order to bar a 
subsequent Ui&l muet be the order ol a oompet- 
eat Court. 

A person was tried under I.P O, Q. 419 lor 
cheating by lake personation belore a Registration 
Offioer and w&b aeqaitted in appeal. 

Btld that as the Court was not competent lor 
want ol soDOlion by a proper authority, to deal 
with the ofleuco, the acquittal did not preolnde 
another trial ol the accused lor au cflonoa under 
0. 62 ol the Registration Aol. [P. 20b, 0. 9.] 

(bj Registration Act, 8s 62 and 83—Sanction 
it essential tor starling prosecution. 

No prosecution (or any offence specified in 8. 82 
oan be commenced without the eanotion ol one or 
other ol the Officers referred to in 8. 83. 38 AU. 
364 Foil. [r. 206, 0. 2.] 

Satya Chandra Mukerji —for Applioanti. 

B. Malcomson —for the Crown. 

Lindsay, J.This is an application 
direoted against an order by wbiob the 
applioanb Mohan Lai has been ordered to 
be tried for an offenoe committed under 
eeotion 82 of the Registration Act. The 
order has been attaoked on two grounds. 
In the first plaoe, it has been said that 
a previous order of acquittal passed by the 
learned Sessions Judge of Farrukhabad 
sitting in appeal, is a bar to the proseoution 
of the offenoe with whioh the applioanb is 
now charged. It seems that Mohan Lai 
appeared at a registration offioe and 
presented a deed purporting to be 
executed by himself and Makban Lai. 
With Mohan Lai at the time was a 
person who gave himself oub to be Makhan 
Lai but who has been found to be 
another person named Nand Ram. Cer¬ 
tain witnesses too were present at these 
proceedings who identified this person 
Nand Ram as betag Makhan Lai. When 
these faots oame to light a case was institut* 
od against Mohan Lai and these other 
persons and they were convioted by a 
Magistrate under section 419 of the Indian 
Penal Code. Mr. Forbes, Sessions Judge 


reversed the order of the Magistrate on 
appeal and aoquitted the accused iuoludiDg 
Mohan Lai. He has now, however, by 
what purports to be an order under sec¬ 
tion 83 of the Registration Act directed pro¬ 
secution of Moban Lai for the offence of 
personation described in section 82 of the 
Registration Aot. 

It is dear enough to me that the previ¬ 
ous order of acquittal passed by the learned 
Sessions Judge i9 no bar to Mohan Lai 
being tried for an offenoe under section 82 
of the Registration Act. The previous order 
of aoquittal in orderto bar the preeenfc 
trial must be the order of a competent 
court and it is admitted on all hands that 
ab the time the previous oriminal oase was ■ 
pending no eanotion bad been givon by the 1 
District Registrar, or by any other offioer 
empowered in that behalf in section 83 of 
the Registration Aot, for the proseoution 
of Mohan Lai. 

It has been held by this Court iu the 
oase of Husain Khan v. Emperor (1), that 
no proseoution for any offence specified in 
seotion 82 of the Registration Aot oan be 
commenced without the sanction of one 
or other of the offioers referred to in 
section 83. 

It follows from this that the Magistrate 
who tried the earlier case was not compe¬ 
tent to deal wibh any offenoe under seo¬ 
tion 82 of the Registration Aot, nor was the 
Judge who tried the appeal against the 
Magistrate’s deoision. I hold then that 
the order of aoqafbtal passed by Mr. Forbes 
on 16-5-21 was no bar to a second trial. 

The second point wbiob is raised is one 
of muob difficulty. Tbo proceedings taken 
for the institution of this charge are des¬ 
cribed in the lower Court as bsing proceed¬ 
ings in the Court of the Sessions Judge of 
Farrukhabad. That is the way in wbiob 
the paper was beaded. Oa the other hand, 
the order for prosecution is described as 
being an order made under seotion 83 of 
the Registration Aot. I further notioe that 
Mr. Forbes bas signed this order not aB a 
Sessions Judge. There is only his bare 
signature ab the bottom of the order. After 
the order was passed I find that Mr. Forbes 
direoted a copy of bis order to be sent to 
the Dietriot Magistrate with a request that 
it should be treated as a oomplainb and' 
that order is signed distinctly by Mr. Forbes 
as Distriob Registrar, It bears the date 


(1) (1916) 86 AI1. 854-86 I.Q. 145-14 A.L.J. 419, 
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16-5-21. In these ciroumstanoes there oan 
be no question that the order of Mr. Forbes 
is perfectly correct and is valid auohoriby for 
the commencement of proceedings against 
Mohan Lai. The application for revision 
fails. The stay order is withdrawn. 

Application rejected. 

A.I.R. 1921 Allahabad 206 (1). 

Lindsay, j. 

Jiioan —Aooased-Applicant 


SBUWAR DAYAL (Piggott, J.) 1921 

There can be no doubt as to the illegality 
of the trial and I oannot agree wibh the 
Judge who seems to have taken the view 
that an illegality of this kind can be cured 
by the apnlioation of seotion 537 of the 
Criminal Procedure Code. I must give 
effect therefore to this application and set 

aside all the proceedings in the oourt 
D01OW. 

Tne result is that the acoused will be 
released. 

Application allowed. 


Emperor —Opposite Party. 

O Criminal Revision No. 255 of 1921, deci¬ 
ded on 23rd June, 1921, from an order of 
the S.J., Agra. 

Criminal P.C. Bs. 239 and 631—Artieles stolen 
an same burglary found in separate possession of 
different accused—Joint trial is illegal—Illegality 
is incurable. 


A.I.R. 1921 Allahabad 208 (2). 

Rafique and Piggott, jj. 

Lai Bahadur and another— Defendants- 
Appellants 

v. 

Bameshwar Day aland others— Plaintiffs- 
Respondents. 


Thres persons, eaoh of whom is found in separate 
possession ol some artiole stolen duriog the same 
burglary, oannot be tried together at one trial for 
an offenoe under 8. 411 of the Penal Code. The 
illegality of snob trial oannot be oured by the 
application of 8. 637 of Criminal P C. [P. 206, 
0 . 2 .] 

Satya Chandra Mukerji—lor Applicant. 

B. Malcomson —for the Crown. 

Facts: —The oase was sent up as one 
of burglary but after hearing the proseou- 
tion evidenoe the Magistrate framed a 
oharge under seotion 411 only. The faots 
as found by the Magistrate were that a 
burglary was committed at the house of 
one Sitla Cbarao, aDd that artioles of pro¬ 
perty stolen on tbaboooasion were recover¬ 
ed from the possession of the three aooused, 
separately, about two months later. The 
only proceeding of the Magistrate after 
framing the oharge was to givo Judgment, 
as the aooused did not want to examine 
any witnesses, either proseoutioD or defenoe. 
The Magistrate wrote a single judgment 
to oover the oase of the three persons. 

Lindsay, J :—This is an application in 
revision on behalf of one Jiwan who has 
been oonviotod in the court of the Magis¬ 
trate on a oharge under seotion 411, It 
appears that two other persons were tried 
along with Jiwan, one of whom was acquit¬ 
ted, the other being oonvioted. The latter 
has not made any application to this oourt. 
Jiwan's oonviobion was upheld by the 
learned Sessions Judge in spite of the plea 
taken before him that the trial was illegal. 


Seoond Appeal No. 389 of 1918, decided 
on 18oh December, 1920, from a deoree of 
the Disb. J„ Cawnpore. 

Easements Act, S. 22-Right of way-Area must 
be a defined one. 

a r ^^ lt way oc easement must be 

defined and not be so large as to destroy all the 
ordinary uses of the servient property and make it 
impossible that it should ever be used for any 
useful purpose. 

A straggling right to the promlaouous use of the 
whole property for the purpose of driving oattls 
over it oannot be acquired as an easement. 16 W. 
R. 296 Poll. [P. 207, C. 2.] 

Tej Bahadur Sapru and Kailas Nath 
Katju —for Appellants. 

Surendra Nath Sen and Purushottam 
Das Tandon —for Bespcndents. 

Pig’g’Ott, J, :—This is a seoond appeal 
by the defendants in a suit whioh was 
dismissed by the learned Subordinate 
Judge of Cawnpore bat has been decreed 
by the District Judge on appeal. The 
plaintiffs claim a declaration that they, 
along with other “ inhabitants of village 
Keotra ”, have a right to take their 
oattle to a certain grazing ground 
through the " jungle of village Ohapar 
Ghata,” The defendants are the zamin- 
dars of Chapra Ghaba. The first oourt, 
besides recording the evidence, appointed a 
Commissioner to examine the looaliby and 
relied upon the report of the said Com¬ 
missioner, bo the effeob that he oould find 
no defined traok used by oattle across the 
defendants’ jungle in the direotion indicated 
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by the plaintiffs. The lower appellate 
Court, as we understand it, has found that 
Ibe plaintiffs have acquired a right of 
easement to drive their oattle in any 
fashion they please i.e„ straggling generally 
aoross the waste lands, through the jungle 
of CbaparGhata from south to north in 
order to reaob their own grazing land on 
the other side of a certain stream. 
In Beoond appeal two main points aretaken, 
and both of them are in our opinion valid. 
Ib has been pointed out in the first 
instance that the plaintiffs have been 
given a declaration for the benefit of 
themselves and the other inhabitants of 
village Keobra, but that the leave of the 
oourt had not been obtained and no 
proclamation had been issued as required 
by Order 1, Rule 8 of the Code of Civil 
Procedure. There is no valid answer to 
this objection and the deoree as it stands 
oould in no case be maintained. The 
question has been argued before us whether 
a deoree in favour of the individual 
plaintiffs Bhonld nevertheless be allowed 
to stand. The question is whether the 
right which the learned Disbriob Judge has 
found bo exist in favour of the plaintiffs is 
a right of easement, capable of being 
acquired, or whether the evidenoe on the 
record is evidence sufficient to establish 
the existence of a right of way in a form 
other than that in which it has been 
decreed by the lower appellate Court. On 
the first point there seems no room for 
doubt. Tbe learned Distriot Judge himself 
felt that there was a difficulty about this 
aspect of the oase. He oonolude 9 bis 
judgment by saying that it is open bo tbe 
defendants to prevenb the plaintiff’s cattle 
from wandering wild in their jungle and 
grazing it, by making a definite route or 
cuttingthrough the jungle for the plaintiff's 
oattle. It seams to us extraordinary and 
altogether indmissible to throw a burden 
of this sorb upon the defendants, (the 
owners of the alleged servient heritage). 
Our attention has been drawn bo an old 
oase of the Galontta High Court whioh 
seems exactly in point, the oase of Joy 
Doorga Dossia v. Juggernith Boy (l> 
^!he learned JndgeB in that oase had to 
consider almost precisely the same point 
which is now before us. In their judgment 
they say, ^ The Judge however says that 
the plaintiff’s cows have been for very 


many years driven by him over these 
lands and that this must be considered 
to have given bim a right of way which 
oannot now be interfered with. If they 
having driven the cattle over the lands 
generally, that is to say, not by any par¬ 
ticular path but straggling promiscuously 
over the lands, which is the right olaimed by 
the plaintiff, be held to give tbe plaintiff a 
right in all time to oome so to drive his 
oattle, it would be interfering with the 
lands to suoh an extent as to make it 
impossible that they should ever be used 
for any 03eful purpose. A right of way or 
other easement must not be so large as to 
extinguish or destroy all the ordinary uses 
of the servient property and in ouropinioD 
no length of time wonld have given tbe 
plaintiff suoh a right as be claims, namely, 
a straggling right to the promiscuous use 
of the whole property for the purpose of 
driving his oattle over it.” 

That is in our opinion a correct state¬ 
ment of the law and we oannot improve 
upon the manner in whioh it has been 
there expressed, yet this is obviously the 
right whioh tbe lower appellate Court has 
found to exist in favour of tbe present 
plaintiffs. Tbe learned Distriot Judge says 
in so many words that it oannot be sup¬ 
posed that the oattle of the plaintiffs 
would travel by any oiroumsoribed and 
definite route throagb tbe jungle. So far 
from rejecting the reporb of tbe Commis¬ 
sioner on tbe questions of fact observed by 
bim, he seems bo aooept and endorse it. 
For this reason also the deoree as passed 
in favour of tbe plaintiffs oannot be main¬ 
tained. What we have been asked to do on 
behalf of the plaintiffs has been to send 
down an issue as to whether or not, as a 
matter of faot, bhe plaintiffs had aoquired 
by prescription a right of easement in the 
form of aright of way over a oiroumsoribed 
and definite path through the defendants’ 
jungle. We have considered this argument 
carefully, bub in our opinion no suoh asser- 
ion is specifically made in bhe plaint and 
the finding of bhe lower appellate Court is 
actually against it. We must therefore 
decline to aoaede to this request. The 
result is that the appeal prevails. We seb 
aside the deoree of the lower appellate 
Court aDd restore that of the oourt of first 
instance with oosbs throughout. 

Appeal decreed. 


U1.Z6W.B, 395. 
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A I R. 1921 Allahabad 208 (1). 

Tudball and Rapique, jj. 

Talib Husain Khan and others —Defen¬ 
dants-Appellants 

v. 

Dhukhu Khan —Plaintiff-Respondent. 

First Appeal No. 25 of 1920, deoided on 
13th December, 1920, from an order of the 
Snb-J., Ghazipur. 

Pre emption — Wajib-ul-arz — “ Karabatmand 
Karibi ”, 

The words karabatmand karibi do not inalude a 
relation who ie eleven degrees removed. [P. 308, 
C. l.J 

S. M. Sulaiman —for Appellants. 

Iqbal Ahmad —for Respondent. 

Tudball, J.Appeals Nos. 25 and 26 
of 1920 arise out of two suits for pre¬ 
emption. The point in the two appeals for 
our deoision is the same. The plaintiff 
claimed a right to pre-empt on the basis of 
a custom. The defendants-vendees pleaded 
inter alia that assuming that there was a 
custom of pre-emption the plaintiff had no 
preferential right over them to take the 
property. The court of first instanoe held 
in favour of the defendants vendees and 
dismissed the suit. The lower appellate 
Court on the plaintiff’s appeal reversed the 
finding of the first oourt on this odo issue 
and remanded the case for deoision on its 
merits. Ilenoe the present appeal. 

The wajib-ul-arz on whioh the plaintiff 
relies divides up the co-sharers of the 
village into three categories. The first is, 
near relations of the vendor in the same 
patti; secondly, near relations of the 
vendor in another patti; thirdly, oo-sbarers 
of the mahal. It is an admitted faot that 
the vendors, vendees and the pre-emptor 
are all oo-sharers in the same patti and 
they are also all relations. Aooepting the 
plaintiff's pedigree the plaintiff is at least 
eleven degrees removed from the vendors. 
The vendees are slightly more distant. The 
oustom as set out in the wajib ularz does 
not give to one relation preferential righ 
over another relation by reason of bis 
being more olosely related. The plaintiff 
must show that he falls within the words 
karabatmand karibi before he can pre-empt 
as against the defendants, lb has more 
than once been held in this oourt that the 

words karabatmand karibi do not inolude 

a relation who is, so distant as the plam- 

tiff, namely, eleven degrees removed, we 


oan see no reason to go behind the deoi- I 
sions of this oourt. We think the relation- I 
ship between the plaintiff and the vendors 
is far too distant to enable the court to* 
hold that the plaintiff is a karabatmand 
karibi. The plaintiff therefore does not 
fall within the first two categories, he 
must of necessity fall within the third 1 
oategory hissedar mahal. The defendants- 
vendees fall in the same oategory. The 
oustom does not give the plaintiff a pre¬ 
ferential right because he is more olosely 
related, The deoision of the oourt below 
is dearly wrong and the deoision of the 
oourt of first instanoe was dearly right. 
We allow the appeal and set aside the 
order of the oourt below. The plaintiff's 
suit will stand dismissed with oosts in all-* 
oourts, 

Appeal decreed. 


A.I.R. 1921 Allahabad 208 (2). 

Walsh and Rjvbs, jj. 

Jamilunnissa Bibi— Judgment-debtor- 
appellant 

v. 

Mathura Prasad— Decree-holder Res- 
ondenb. 

Execution First Ippeal No. 344 of 1919 r „ 

eoided on 29th Marob, 1921, from a decree 

f the Sub-J., Ghazipur. 

Limitation Aet, Art- 183, 01, 
xore interest than due dots not invalidate applica - 

ion tor tztcution* 

A mere mistake in oaloulating interest or even 
eliberately oaloulating more interest tbanWM 
ne dees not make an applioation lor exeoution 
oe not in aoooroanee with law. ll more interest 
han was due is oharged it may be considered aea 
aere surplusage and be struok out. 13 All. 64 , 
7 All 619 and (1890) A.W.N. 93, Dint.! 9 O.L.J. 
43, Ref. [P. 309, Os. 1 and 3.1 

Kailas Nath Katju—ior Petitioner. 
Surendra Nath Sen and Kamla Kanta 
7 a rma—ior Opposite Party. 

Ryves, J:.— This is an exeoution appeal 
arising out of exeoution proceedings on* 
uortgage deoree passed as long ago as the 
10th of August 1910. The suit was for 
sale on a mortgage and a jpreliminary 
deoree on that date directed that^a sum o 
Rs. 8,712 representing the amount the 
due for principal, interest and oosts waB to 
be pLid on or before the 28th ol Fe rnery 
1912. In default of payment it was 
directed that the property would be sold. 
The preliminary deoree directed that afte 
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thab date, namely, the 30th of August 
1910, interest would run at 6 per cent, per 
annum up to the date of realization. The 
final decree for sale of the property was 
made on the 1st of February, 1913, and the 
amount then due was declared to be 
Bs. 9,973-2. The decree was against'two 
brothers Shah Junaid Aiam and Shah 
Badre Alam. Shah Junaid Alam died and 
his heirs were brought on the record. 
One of them, his daughter, is the appel¬ 
lant before us. The first application for 
execution was made on the 18th of March, 

1913, and was dismissed for reasons whioh 
we need not now oonsider. The seoond 
application was made on the 16th ofMaroh, 

1914, and was dismissed in 1914. The 
third application, out of whioh this appeal 
arises, was made on the 15th of Maroh, 
1917. Objections were taken piecemeal 
against this application whioh resulted in 
the matter being hung up for a long time. 
The objections were dismissed by the court 
executing the decree and this Court 
dismissed the appeals from those 
orders. The objeotor now before us is 
Musammab Jamilunnissa Bibi and she 
oomptains first, that the seoond application 
of the 16th of Maroh, 1914, was not " in ao- 

,aw ” wifchin th6 meaning of 
Artiole 1 182, olause 5 of the seoond sohedule 
to the Indian Limitation Act, The ground 
on which this objection was based was as 
follows:—It is stated that the amount of 
mleresb calculated in the application for 
execution was compound interest whereas 

onlv Tfi 111 9 8 * ait * BaV9 Bimp,B int0reab 
only at 6 per cent, after the date of the 

application in acoordanoe with law.Relianoe 
has been plaoed on three oases of this Court 
namely, Ghattar v. Newal Singh (1) Muna 

Jan ‘ Biiai Shanklr i2) Z 
TJ- Ah ™«d (31. The 

and ?he Jto ° W8re qoit8 
lit seems to us that a mere mistakeIn' 

« Z ?° g inberea,, or deliberate v 

Wil/A 37 &aB 


accordance with law. If more interest 
than was due is charged it may, we think, 
be considered as a mere surplusage and be 
struok out. In the first case in I.L.R., 12 
Allahabad the oourt was asked to do 
something whioh it was incompetent to do 
under law, and this was also the case in 
I.LR., 27 Allahabad. In the Weekly 
Notes case the application was struok out 
apparently because the applicant refused 
bo amend his application as direoted by the 
oourt. To give an example, we think that 
if the applicant in this oase asked the 
court to sell property not inoluded in the 
deoree. then it might well be said thatsuoh 
an application was nob in accordance with 
law in the exeontion o f that deoree, but if 
the applicant merely added some other pro¬ 
perty, we think it might be competent to 
the oourt to out out the added property and 
hold that there was a proper application 
before the oourt to be exeouted, although 
the relief sought had been exaggerated. 
It seems to us that there is no force in this 
first ground and this view is strengthened 
by the seoond objection, beoause it is not 
yeb deoided that the prayer was in faot or 
law extravagant and beyond what the 
deoree-holder was entitled to ask or get. 
The seoond ground taken is thab the interest 
charged was exoessive and beyond what 

P r . ov,dad the deoree. It appeare 
thab this point, albbough noted by the oourt 
below, was not decided. It is argued that 

aft^r P thn° B fi 6 ^ l ° T °° mp0UDd iD ^esb 
after the final deoree. It is quite clear 

that if compound interest has been oharged 
eeHb 8fl 'rh fch !! appI,oant ia n ol> entitled to 

nrinoin ft 1 Th9 e< T Qm6e ° ,0ar,y atafced 
P n r °° p ipal . a “ 0Qnb °fi whioh compound 

nolndi™^ b0 k eD . ohar * ed . and whioh sum 

Rs 8 710 IZ ‘‘T 686 and OOBts was 

Anonoi, d l hat WQ8 0D 6he 30th of 
August, 1910. From that date the deoree 

and U be°h n 1 6I l t ! 6Ied J to 6 P Qr °enb interest 
and if be has olaimed more than thah Mia 

court should nob allow it. the 

-.5?® J hird °bieobion taken is thab the 
application of the 15bh of March 1917 IJZ 

SLTSSfl’*»»pi- o 

ssS £ SSifiWtfr 

SS.?*? <® «>• ioth ot 
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that the application was nob duly verified. 
In our opinion there is no force in bhis 
appeal and we dismiss it with costs. 

Appeal dismissed. 


A.I A. 1921 Allahabad 210 (1). 
Kanhaiya Lal, j. 

Badri Singh —Petitioner 


v. 

Emperor —Opposite Party. 


Civil Revision No. 18 of 1921, decided on 
25bh June, 1921, from an order of the Sub- 
J., Bareilly. 

Criminal P■ C.. S. 476-“ Court ”, includes— 
Successor of the Judge before whom offence is 
committed. 

The word 14 Coart ” in S. 476. inolades tbe suc- 
oesor of the Judge before whom the alleged cflenoe 
was oommitted or to whose notioe the commission 
of it was brought in the coarse of a judioial pro¬ 
ceeding. 97 Oa!. 61S, Poll. [P. 210, C. 1.] 

Kirpa Bam Dang —for Petitioner. 

Lalit Mohan Banerji—lov Opposite 
Party. 


Kanhaiya Lal, J.:—In a oertain oase a 
Will was produced by tbe applicant whioh 
wits found to be a forged dooument. The 
Trial Judge, after having come to that 
finding, direoted that tbe matter should be 
put up again before him for orders after his 
decision had beoome final. No appeal was, 
however, filed. Meanwhile, the Trial 
Judge was transferred and was suooeeded 
by anobher Judge. The order of his 
predecessor was brought to bis notioe and 
he direoted the proseoution of the applioanb 
under seotion 476 of the Code of Criminal 
Procedure on oharges under sections 467 
and 471 of the Indian Penal Code. 

Ib is urged on behalf of the applicant 
that the successor of the Trial Judge oould 
nob have passed that order. Bub as was 
held in Bahadur v. Eradatullah U), the 
word "Court” in seotion 476 of the Code 
of Criminal Procedure inoludes the suooes* 

, sor of the Judge before whom the alleged 
offence was committed or to wnose notioe 
the commission of it was brought m tbe 
course of a judioial proceeding In Emperor 
v. Tilak Pandey (2), it was laid down that 
there was nothing in seotion 476 of the 
Code of Criminal Procedure which required 
a Court to take action, if at all, immediately 

(1) (1910) sToaTeM-M O.L.J, 45-6 1.0. 801- 

(2) (1915) 0 8rA»i 344-29 1 0. 97 = 18 A.L.J. 466. 

f I 7 *4 


after the conclusion of the oase in whioh 
tbe offenoes were said to have been com¬ 
mitted, or within any fixed time thereafter. 
The Court below was, therefore, justified in 
taking aotion under section 476 of the 
Code of Criminal Procedure in continuation 
of ' tbe order passed by his predecessor, 
The application is, therefore, rejected. 

Application rejected. 
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Banerji, j. 

Shambhu Nath —Defendant-Appellant 

v. 

Badri Das— Plaintiff-Respondent. 

Seoond Appeal No. 415 of 1918, deoided 
on 7th January, 1921, from a decree of the 
Sub-J„ Moradabad. 

(а) Civil P C„ 0. 3. R. I—Vakalatnama 

accepted by pleader—Pleader’s name not appear¬ 
ing in body— Vakalatnama is valid. 

If the Vakalatnama has been accepted by the 
pleader, it would be too technical to hold that the 
Vakalatnama is not a valid authority to the 
pleader to appear beoaaee bis name does not appear 
in tbe body of it, 11A.D.J.458, Ref, [P. 211, C. 1,] 

(б) Limitation Act, S 5— Teeh'ical mistake due 
to oversight is “ sufficient cause ”, 

Where the Vakalatnama filed along with an 
appeal was accepted by the pleader but by over¬ 
sight the pleador's name was not inserted in the 
body o( the Vakalatnama, 

Held, that the error was snob as to support an 
application to exouse delay under B 6. [P. 211, 

Cs. 1; and 2.] 

Gulzari Lal—tor Appellant. 

Iqbal Ahmad —for Respondent. 

Banerji, J.:— This was a suit for the 
demolition of oertain constructions alleged 
to have been made by the defendant. It 
was deoreed by tbe Munsif on the 26tsh of 
February, 1917. On tbe 2nd of April, 1917, 
the defendant preferred an appeal to the 
Distriot Judge from the deoree of the Court 
of firsb instanoe. The memorandum of 
appeal was signed and presented by two 
pleaders who held a Vakalatnama, in the 
body of whioh their names were not 
mentioned but at the foot of whioh there 
was an acceptance of the Vakalatnama by 
both the pleaders. When the appeal came 
on for hearing an objection was taken to 
the effeot that as the names of the pleaders 
had nob been mentioned in the body of 
She Vakalatnama the presentation of the 
appeal by those pleaders was an invalid 

, ».V i' 
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presentation and the appeal could not 
ha entertained. Two days before the 
date on whioh the appeal was deoided 
a petition was bled by the appellant sup¬ 
ported by an affidavit in which he stated 
that the names of the pleaders had been 
omitted from the Vakalatoama through an 
oversight, that the same pleaders had appe¬ 
ared (or him in the Court of first instance 
and that when the petition of appeal was 
presented he accompanied the pleaders and 
presented the petition of appeal to the 
Muosarim of the Coart. In that petition 
he further asked that if this presentation 
was not deemed to be sufficient the 
memorandum of appeal might be deemed 
to have been presented on the date of the 
application and that in view of the faots 
stated in the affidavit the appeal might be 
admitted by the Court in the exeroise of 
its powers under eeotion 5 of the Limitation 
Aob. With that application a fresh 
Vakalatnama containing the names of the 
same pleaders and accepted by them was 
filed. The learned Subordinate Judge 
dismissed the appeal, holding that it had 
not been properly presented, and purported 
to follow the ruling of this ooart in the 
case of Muhammad Alt Khan v. Sakhu (1), 
whioh was affirmed in Letters Patent 
Appeal (vide 11 A. L. J. R. 1015). It 
does nob appear whether in that oase the 
Vakalatnama had bean aooepted by the 
pleader. If the Vakalatnama had been 
aooeDted by the pleader, as was the oase 
in the present salt, we think it would be 
too teohmoal tobold that the Vakalatnama 
was nob a valid authority to the pleader 
- a k p O ear L be , oaQ ee name did not appear 
in the body of it. However, in the 
present oase it is nob necessary to enter 
.0, bhal | qnestion inasmuoh as in our 

SK* ' S a 0ourb 0Qghb bo bave exeroieed 
its discretion under seotion 5 of the Limtta- 

5.°“ a l mitbad appeal as 

2?® “° Qr . 6 ™ fu9ed ho apply seotion 5 not 
‘5 ° pmion th «e were no valid 
hn?fi a0f f r t dmillting bbo appeal after time, 

I b he n^V V b0O f U89 6hQ 00Urb th0Q 8 hb bb at 

fof m P A t,0n ° £ apD0al was nob ia Proper 
form. As a matter of faot it was in proper 

waS' 0 iL Ib WaS fllg u° d hs tha plead «8 who 

on?hfl9?h ° rit u y t0aDDaar ab leash 

b “ ^“waber, 1917. We think 
rthat the OQurk below should have admitted 


the appeal under seotion 5 of the Limi¬ 
tation Aot and heard and decided it on the 
merits. We direct that the appeal to the 
oourt below be admitted under seotion 5. 
We allow the appeal, sat aside the decree 
of the oourt below and remand the oase to 
that oourt with directions to restore the 
appeal to its original number and to 
dispose of it according to law. The parties 
will bear their own costs of this appeal. 

Appeal allowed. 


S( 
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Gokul Prasad, j. 

Ram Oharan and another— Applioanbe 

v. 

Mewa Ram —Opposite Party. 

Civil Revision No. 6 of 1920, deoided on 

J T aU * a /? 1921 * from aQ order of the 
Addl. Mainpuri. 

Criminal P.C., 8. 195 (6) and (7)-Proetedin a$ 
tatulV °n^ C a > r3 , ir i app,al and revill °"- of civil 

a ilVtoAddi J n d V V’ a !“ /flr r * n9 appeaiundtr 

dlctin. Adi ' ° has jurii- 

Proaeedings taken by a Oivil Oonrt 

the l H?eti 9 a Q afe i t ' Q . appaal and vision, deemed by 
the High Oourt to bo proceedings of a oivil nature 

and are therefore governed by the rules Ji!.; 

a°Manei? &a3 ' t Wh9C0 Hn a 9Peal Horn an Xder o* 
a Muoait granting Banotiop, whioh (apDeal had 

been traaeferred by the Di.trio Judg? the 

Additional Dietriot Judge tor dieoosal Vh„ 

Balneshwari Prasad-lor Applioants. 
p Kumar XuUrH -lot Opposite 

p“T he 

The iud P e‘ ‘V? ? wU ”“ tion ^ execute' 

ZlZrt % r 

the deoree holder in that E appU oa ti!!n a f by 
execution were inoorreot. The indor« **2* 
debtors thereupon applied for al . 8 . mSnb ’ 
prosecute the deoSK*? Tnf to 
tfon 193 of bhe Indian Penal CUa* if 0 ' 
Munsif granted bhe applioatio^ 0 In J ha 
was preferred to the Diatriob Jndt? tJFt! 

5 iWS& 5 . ‘ 

and dismissed the appllcation^o^ 
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here in revision and their contention 
before me is that the Additional Distriot 
Judge had no jurisdiction to hear the 
appeal, regard being had to the provisions 
of seotion 195, clauses 6 and 7, of the 
Code of Criminal Procedure. Under the 
said clauses the order granting sanction 
can be challenged in the court to whioh an 
appeal ordinarily lies from the deaision of 
the lower oourt. It has to he borne in 
mind that proceedings taken by a Civil 
Oourt under seotion 195 of the Code of 
Criminal Procedure are, in appeal and 
revision, deemed by this oourt to be pro¬ 
ceedings of a civil nature and are therefore 
governed by the rules relating to civil 
oases. Ordinarily when a District Judge 
transfers oases to an Additional Di6triot 
Judge for disposal, the Additional Distriot 
Judge has the same powers in deciding 
those oases as the Distriot Judge himself 
has. I see no reason why in the present 
oase whioh had been transferred by the 
District Judge to the Additional Distriot 
Judge for disposal the powers of the latter 
should be deemed to be more oiroumscribed 
than those of the Distriot Judge himself. 
I think the Additional District Judge was 
fully seised of the oase and as such had 
jurisdiction to pass suoh orders as he 
thought proper. For a similar oase see 
Mutsaddi Lai v. Mule Mai (1). The 
application in revision fails and is dismissed 
with oosts. 

Application dismissed. 

(1) (1519) 34 All. 905-13 I.C. 384 = 9 A.L.J. 95. 


A.I.R. 1921 Allahabad 212. 

Rafiqoe and Ryves, JJ- 

Mathar Singh — Plaintiff-Appellant. 

v. 

Ranbaz Singh and offers— Defendants- 
Respondents. 

Second Appeal No. 171 of 1918, decided 
on 22nd December, 1920, from the deoree 
of the Diet. J., Benares. 

Civil P C.i S. 100— Queition of fact—Finding 
based on evidence misread or misunderstood can be 

reversed. 

Where the objection to the findingsio laot « 
thiit they are not based upon evidenoe but upon 
evidence whioh has been misread or m'sunder- 
stood, the objeotion oan be gone into. [P.913. U.9.J 

Tej Bahadur Sapru, S.M. Sulaiman and 
£ailas Nath Katjur-tov Appellant. 

Eamandan Prasad—ior Respondents. 


Rafique, J. —It appears that one Sheo 
Farsan Singh had three sons named Ram 
Adhin Singh, Kadam Singh, and Hanwant 
Singh. Sheo Parsan Singh’s sons are 
dead. One Mt. Gujrati was the widow of 
Ram Adhin Singh and the daughter-in-law 
of Sheo Parean Singh. She executed a 
deed of gift of the property in dispute on the 
26th of November 1915 by a registered 
deed in favour of Mautbar Singh, a remote 
oollateralof SheoParsan Singh, Mt. Gujrati 
died in July 1916. On the 28th of Nov¬ 
ember, 1916, the suit out of whioh this 
appeal has arisen was brought by the 
plaintiff appellant against the defendants 
respondents for a declaration that he, the 
plaintiff, was entitled to the property in 
dispute and that the defendants respon¬ 
dents, who are alleged to be the rever¬ 
sioners of the husband of Mt. Gujrati, bad 
no right to the said property. The suit 
was brought on the allegation that the 
defendants respondents had denied the 
title of the plaintiff before the kanungo and 
were thinking of opposing the plaintiff in 
the revenue oourt in connection with the 
mutation proceedings. It was also alleged 
in the plaint that the property in dispute 
which had been gifted to the plaintiff was 
the stridhan of the donor. The defend¬ 
ants respondents resisted the olaim on 
various pleas. They alleged that the pro¬ 
perty in dispute belonged to Ram Adhin 
Singh who died after his father Sheo 
Parsan and that Mt. Gujrati had entered 
on possession as a Hindu widow and 
that the gift by her to the plaintiff was 
invalid after her death. The Oourt of 
First Instance found that Ram Adhin 
Singh had predeceased his father Sheo 
Parsan Singh and that Mt. Gujrati 
had been in possession of the property in 
suit without any title for about 40 years. 
She had therefore become an absolute 
proprietor of the property and could make 
a valid gift whioh would last beyond her 
lifetime. The other pleas for the defence, 
attacking the validity of the deed of gift 
on the ground that the lady executed the 
deed without any independent advioe and 
that the olaim was barred under seotion 
42 of the Speoifio Relief Aot, were also 
disallowed by the First Court. On appeal 
by the defendants the learned Judge 
reversed the deoree of the First Court. 
He held that Mt. Gujrati waB put into 
possession by her father-in-law over the 
property in dispute for her maintenance; 
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that her possession over the property in 
dispute was only for her life time, and 
that therefore the gift made by her to the 
plaintiff eame to an end on her death. 
The learned Judge was doubtful as to 
whether the plaintiff was in possession 
of the property in suit since the gift in 
his favour, and therefore held that sec¬ 
tion 42 defeated the plaintiff's claim. 
In seoond appeal to this Court it is con¬ 
tended on behalf of the plaintiff appellant 
that the finding of the learned Judge that 
Mb. Gujrati entered on possession of the 
property in suit at the instance and with 
the permission of her father-in-law for her 
life time only and for her maintenance is 
based upon evidence whioh has been mis¬ 
read or misunderstood by the learned 
Judge. In other words, it is said that there 
is no evidenoe on the reoord to support 
the finding of the learned Judge. Besides, 
be has made out a new case (or the 
defence. No plea was taken on behalf of 
the defendants that the possession of 
Mt. Gajrati over the property in suit was 
permissive or that she was put in posses¬ 
sion over it by her father-in-law for her 
maintenance. As to the plea based on 
section 42, it is urged that the property in 
dispute is a fixed—rate tenanoy and is in 
possession of sub-tenants, and that the 
plaintiff oould not claim possession, inas¬ 
much as the opposite party is not in 
possession nor have they interfered with 
the collection of rent by the plaintiff. All 
'that the defendants have done has been to 
deny the title of the plaintiff whioh made 
the latter come into court to seek for a 
declaration of his tible. We find, after an 
examination of the papers on the reoord 
and the pleadings in the oase, that the 
defenoe nowhere put up the plea that 
Mt. Gajrati was put into possession by her 
father-in-law for her maintenance. On 
the oontrary, the defenoe is that Sheo 
Parsan Singh died before Ram Adhin 
Singh, bhe husband of Mt. Gujrati, and 
that it was after the death of Ram Adhin 
Singh that Mt. Gujrati entered on posses¬ 
sion as a Hindu widow. In faob the 
evidenoe for the defenoe is to bhe same 

The opiaioa of the learned Judge 
that Mb. Gujrati was allowed by her 
father-in-law the property in dispute for her 
maintenance is based upon bhe statement 
ot one of bhe witnesses, namely Sahdeo. 

Un reference to the evidenoe of Sahdeo 
'*ve find that- he sayd that Mb. Gujrati 


entered on possession of the property in 
dispute after the death of Sheo Parsan 
Singh. It is true that in his cross- 
examination the witness says that Sheo 
Parsan Singh gave a field to Mt, Gajrati 
for her maintenance because he thought 
that his two other sons might not support 
her. The witness nowhere says thab bhe 
property in dispute was made over to 
Mb. Gujrati by Sheo Parsan Singh for her 
maintenance. It is therefore obvious 
that bhe finding of the learned Judge is 
not based upon or supported by the 
evidenoe on the reoord. As to the plea 
under section 42 of the Specific Relief 
Aot, we also find that the opinion of the 
learned Judge is not borne out by the 
evidenoe on the reoord, The patwari says 
distinctly that the collections were made 
by the plaintiff, both in the life time and 
after the death of Mt. Gujrati. It is 
true thab the Patwari admits thab do 
oolleofcions were made in hispresenoe, bub 
be says that his siyahas were always 
written out on the information give to him 
by the plaintiff. There is one other witness 
for the plaintiff who says positively that 
the oolleobions have been made by bhe 
plaintiff both in the life time and after 
the death of Mb. Gajrati. The evidenoe 
therefore shows thab the plaintiff was in 
rent-oolleotiug possession until the institu¬ 
tion of the suit. No evidenoe was led ou 
behalf of the defenoe to show the oon¬ 
trary. An argument was pressed on behalf 
of the respondents, and pressed very 
strongly, before us that the findings of bhe 
learned Judge are findings of faot and 
should nob be questioned in seaond appeal. 
We appreciate the argument and we would 
oertainly not interfere with the findings of 
faob in seoond appeal. But in this case 
the objection to the findings is thab 
they are not based upon evidenoe bub 
upon evidenoe whioh has been misread or 
misunderstood. It was on account of 
that objection that we allowed both the 
learned Vakils to read bo us the evidenoe, 
the plaintiff's Vakil to show that his objec¬ 
tion was well founded and the defendants’ 
Vakil to show that bhe findings of bhe 
learned Judge were supported by the 
evidence on the record. After hearing the 
evidenoe read and oritiolsed by bhe learned 
Vakils for both sides, we have oome to the 
conclusion that the findings of bhe learned 
Judge are nob borne out by bhe evidence 
on bbe reoord. 
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We therefore are oonBtrained to allow 
the appeal and we allow it, set aside the 
deoree of the lower appellate Court and 
restore that of the Court of First Instanoe 
with oosts throughout. 

Appeal allowed. 

A.I.R. 1921 Allahabad 214. 

Mears, c.j., and Banerji, j. 

Parshottam Saran —Applicant 

v. 

Uargu Lai and another — Opposite 
Parties. 

Privy Counoil Application No. 38 of 
1920, deoided on 4th March, 1921, from the 
order of the High Court in First Appeal 
No. 12 of 1920, dated 30th July, 1920. 

Oivtt P.C., 0. 41, R. 6— Principles, 

An appellate Court oaunofc order stay of sale un- 
less it has seisin of the oaso in whioh (be sale was 
ordered to take plaoe. [P. 314, C. 3 ] 

Peary Lai Banerji —for Applicant. 

S. M. Suiaiman, Kamla Kant Varma 
and Saila Nath Mukerji —for Opposite 
Parties. 

Banerji, J.:—This is an application for 
leave to appeal to His Majesty in Counoil 
from an order of this Oourb dismissing an 
appeal preferred by the applioanb under 
the following oiroumstanoes. A deoree 
was passed upon a mortgage for the sale 
of the mortgaged property. The present 
applicant is the purchaser of a part of 
that property. He preferred objections to 
the execution of the decree but those 
objections were overruled by the Subor¬ 
dinate Judge and he ordered the mortgaged 
property to be sold in pursuance of the de¬ 
oree. The 20;h of September, 1920, was 
fixed for the sale. On the 19bb of that 
month an application was made to this 
Court to stay the sale. At that time no 
appeal from the deoision of the Court 
below in regard to the objections preferred 
by the present applicant had been field. 
It was during the long vaoation of this 
Court, when ordinarily appeals are nob 
reoeived, that the application was made to 
the Court below to set aside the sale. The 
learned Judge who was the vaoation Judge 
made an ad interim order for stay of sale, 
be having been informed that an appeal 
would be presented upon the re-open¬ 


ing of the Court. An appeal was as a 
matter of fact subsequently presented 
but it was dismissed. Meanwhile the 
property was sold, and an application 
having been refused by the Subordinate 
Judge an appeal was preferred to this Courb 
and it was contended that as this Court 
had already ordered the sale to be postponed, 
the Court below ought not to have allowed 
the sale to take plaoe and the sale was a 
nullity. The learned Judges who heard the 
appeal dismissed it on the ground that the 
order for stay of sale made by the vaoation 
Judge was an order which he had no 
jurisdiction to pass. It is, from this deri¬ 
sion of a Divisional Bench of this Courb 
Parshottam Saran v. Eargu Lai (I), that 
the applicant seeks to appeal to His 
Majesty in Counoil. In order to justify our 
granting him the oertifioate whiob he asks 
for, we must be satisfied that a substantial 
question of law is involved in the case. 
There is no doubt that a question of law is 
involved, but that question must be a 
substantial question of law and a question 
about whioh there may be a difference of 
opinion. We do nob think that in the 
present instanoe there oan be any doubt 
that an appellate Court oannob order stay 
of sale unless it has seisin of the case in 
whioh the sale was ordered to take plaoe. •' 
This is obvious from the terms of Order 41, 
rule 5. When the vaoation Judge made 
his order no appeal had been preferred. It 
was an urgent matter, and if the present 
applicant intended to appeal and to have 
the Bale whioh was to take plaoe the 
following day stayed he ought to have 
obtained the leave of the vaoation Judge 
to present the appeal as an emergent matter 
and then filed his applioation for stay of 
sale. We think the learned Judges of this 
Courb have rightly held that the order of 
the vaoation Judge was ultra vires and 
therefore the sale was not a nullity. We 
dismiss the applioation with oosts. Two 
sets of oosts will be allowed, one to the 
deoree-bolder and the other to the auotion* 
purchaser. 

Application dismissed. 



(1) (1920) 18 A.L.J. 1121-60:1.0.181. 
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Lindsay and Sulaiman, jj. 

Nagina and others— Aooused-Appellants 

v. 

Emperor — Respondent. 

Criminal Appeal No. 555 of 1921, deoided 
on 28th September, 1921, from an order of 
the S'J.i Meerut. 

Evidence Act , Si. 60, 155 and 157 —Statements 
of witnesses at jail identification cannot be used as 
substantive tvtaenct , 

Statements of witnesses at jail identification are 
not made on oath, and again, they are made m 
the coarse of extra-judicial proceedings. The law 
does not allow statements ot this kind to be made 
available as evidence at the trial unless and until 
the persona who made those statements are called 
as witnesses. When these persons are oalled as 
witnesses then these previous statements beoomo 
admiseible, not aa substantive evidence m the case, 
but merely as evidence to corroborate or oontradiot 
the statements made by these witnesses in Court, 
If when an identifying witneaa oalled in the 
Sessions Court, states there that he oan identify 
no one, there is obviously nothing to corroborate 
and so the evidence ol the previous statement, 
express or implied, made in the course of the 
identification proceedings in the jail is not admis¬ 
sible. [P. 216, 0. 1.] 

J. M. Danerji , Satya Chandra Mukerji 
and Mohan Lai Sandal —for Appellants. 

Lalit Mohan Banerji —(or the Crown, 

facts :—Fourteen persona have ap- 
pealedag&inst the order of E.B. Neave, E3q. 
Sessions Judge, Meerut, out of whom 13 
were sentenced to death for an offenoa 
under I.P.Q. section 396, and one was 
sentenced to ten years’ rigorous imprison* 
ment for abetment of that offenoe. 

Lindsay, J.;—[The Judgment first 
stated fiiots and discussed evidenoeas to 6 
of thali appellants and then prooeeded 
to deal with the appeal of remaining nine 
appellants.] 

It has been stated that oerbain identifi¬ 
cation proceedings were held in the jail at 
Meerut on the 12th of Maroh, 1921, and 
further proceedings were held in the oase 
of Kbuahya aooused on the 26oh of Maroh, 
1921, When this case oame up for trial 
in the Sessions Court in the middle of July 
it turned out that a large number of wit¬ 
nesses who had made identifications in the 

1 ^ ero . uUecly unable repeat these 
identifications in Court. It appears from 
the statements made by these witnesses 
that they were completely baffled in the 
Sessions Court by the changes wrought In 


the appearanoe of the aooused. The 
witnesses pointed out that the acouseds’ 
heads and faoes had been shaved or that 
their hair had been oropped in suoh a way 
as to render identification impossible. 
Chajju Singh the principal vs itDeas express¬ 
ed his inability to identify a number 
of the aooused, in somewhat picturesque 
language. He said that the Saikar 
had turned out these people for trial 
dressed like weddiDg guests (barati). On 
this parb of the oase we wi6b to observe 
that if the statements of these witnesses 
about the shaviDg of the heads and faoes 
of these aooused are true, there has 
been a very gross breach of the jail regu¬ 
lations. In paragraph 670 of the Jail 
Manual it is distinctly laid down that 
under-trial prisoners ought cot to be 
allowed to orop their hair or in any way 
to alter their appearance so as to make it 
difficult to recognise them. We regard 
this as a serious matter and we think it 
our duty in delivering this judgment to 
reoommend to the Local Government 
that an investigation into this affair 
should be made through the head of the 
Jail department. We need hardly say that 
praotiaes of this kind if tolerated are cal¬ 
culated to lead to very grave mieoarriage 
of justice. 

The learned Sessions Judge do doubt 
felt the difficulty wbiob was oaused by the 
failure of these witnesses to identify tbe 
aooused in court. He has in his judgment 
expressed an opinion regarding the evidenoe 
of identity whioh appears to us to involve 
an error of law whioh it is our duty to 
correct. 

The learned Judge observes, *' I never 
attaoh the slightest importance to snocesB 
or failure to identify in court." If 
by this statement the learned Judge means 
that he is entitled to treat the evidenoe of 
identification in the jail as substantial inde¬ 
pendent evidenoe in the trial he is grossly 
mistaken. Indeed there oan be no doubt 
that he has fallen into this error, for he 
seems to have oonvioted at least one of 
the aooused on an identification made by 
two witnesses at the jail, both of these 
witnesses having failed to identify the 
particular aooused at tbe Sessions trial. 

Identification proceedings held in tho 
jail seem to us to amount to this, namely 
that certain persona are brought to tbe 
jail or other plaoe and make statements, 
either express or implied, that oertaln 
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individuals whom they point out are per¬ 
sons whom they recognise as having been 
oonoerned in a partioular orime. These 
statements are of oourse not made on oath, 
and again, they are made in the oourse of 
exbra-judioial proceedings. Tne law does 
not allow statements of this bind to be 
made available as evidenoe at the trial 
unless and until the persons who made 
those statements are called as witnesses. 
When these persons are oalled as witnesses 
then these previous statements beoome 
admissible, not as substantive evidenoe in 
the oase, but merely as evidence to corro¬ 
borate or oontradiot the statements made 
by these witnesses in court (seotions 155 
and 157 of the Evidence Aot). If when 
a witness to identity is called in the 
Sessions Court and he states there that he 
can identify no one there is obviously 
nobbing to corroborate and so the evidenoe 
of the previous statement express or 
implied made in the oourse of the identi¬ 
fication proceedings in the jail is not 
admissible. 

Daring the argument it was brought to 
our notioe that the reoord prepared by the 
committing Magistrate was. in court and 
we were referred to it for the purpose of 
showing that although a number of wit¬ 
nesses from these two villages of Bam and 
Sikka were unable to identify the aooused 
during the Sessions trial, they had been 
able to identify them in the oourse of the 
proceedings held in the Magistrate's Court, 
Most of these witnesses were examined by 
the committing Magistrate some 18 or 19 
days after the date of the jail identifi¬ 
cation. 

We refer now to the speoial rule of 
evidenoe which is laid down in section 288 
of the Code of Criminal Procedure. 
According bo that section the evidenoe of 
a witness duly taken in the presenoe of 
the accused before th committing Magis¬ 
trate mav, in the discretion of the 
presiding Jadge, if suoh witness is pro¬ 
duced and examined, be treated as evidenoe 
in the oase. 

It so happens that in the present oase 
the learned Judge, probably under the 
inflaenoe of the erroneous opinion of law 
whioh he appears to entertain, did nob 
avail himself of the discretion conferred 
upon him by this section. That there 
was a oase for the exercise of his discretion 
seems to us to be abundantly clear. There 
were before him a large number of 


witnesses who had to admit their inability 
to identify certain aooused in the dook 
because, as we have said, their appearanoe 
had been altered by shaving and outbing of 
the hair. Bearing in mind that these 
witnesses had identified a number of these 
aocused in the oourt of the committing 
Magistrate some 18 or 19 days after they 
had identified them in the jail and at a time 
when there had not been any opportunity 
of oausing alteration in the appearanoe of 
the aooused, we think the learned Sessions 
Judge ought to have taken aotion under 
seotion 288 of the Criminal Procedure Code 
and pub in evidenoe the statements made 
by the witnesses in the oourt of the com¬ 
mitting Magistrate. 

Sitting here in appeal it is not competent 
to us to deal with these statements made 
in the oourt of the oommitbing Magistrate, 
the simple reason being that at the present 
time they constitute no evidenoe in the 
oase. 

Under seotion 428 of the Code of 
Criminal Procedure an appellate court, if it 
thinks additional evidenoe to be neoessary, 
shall reoord its reasons and may either 
take suoh evidenoe itself or direot it to be 
taken by the oourt of Session. 

We have already given reasons whioh in 
our opinion fully justify our calling for 
additional evidenoe in this case and we 
therefore exeroise our power under the 
seotion just named and direct the learned 
Sessions Judge to bring upon the reoord 
the statements of the witnesses as given in 
the oourt of the committing Magistrate. 
Those statements cannot properly be 
brought on the reoord until notioe is given 
bo the aooused persons concerned that it is 
proposed to use those statements against 
them, and so it will be neoessary for the 
learned Sessions Judge to take these 
proceedings in the presence of the accused 
oonoerned or their pleaders. That is 
provided for by sub seotion (3), seotion 428. 

We order therefore that the case be sent 
down to the Sessions Judge of Meerut with 
a direction to put on the record the 
additional evidence whioh we have referred 
to above. These proceedings will be taken 
in the presenoe of the following aocused 
namely, Nagina, Jagpal Singh, Ragbunath 
Singh, Behari Singh, Kbushya. Bhikhan, 
Nirmal, Bhondu and Chaita. The record 
with the additional evidenoe so taken must 
be returned to this Courbon or before the24th 
of Ootober, 1921. The oases of these nine 
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aooused appellants will then be taken ap 
and disposed of. 

Case sent back. 


* A.I.R, 1921 Allahabad 217. 

Banerji, j. 

Tilak Rai and others —Accused-Appli¬ 
cants 

v. 

Fmperor—Opposite Party. 

Criminal Revision No. 645 of 1920' 
deoided on 17sb Deaember, 1920, from an 
order of the 1st Class Mage., Ballia. 

• Critntnil P.C., S. 106 (3|—Appellate Courl 
can order security though the trial Court may not 
have the power. 

Oolst 8,106 (3)—the appellate Court oao order 
Beourit; to be famished even though the original 
trial Court from whoee deoisioo the appeal was 
heard ooald not have done so. [P. 217, C. 2.] 

J. M. Banerji —for Applicants. 

R. Malcomson —for the Crown. 


Banerji, J.:—This is an application for 
revision of an order of an appellate 
coart direotiDg the applicants to famish 
seoarity to keep the peace under section 106 
of the Code of Criminal Prooedare. Toe 
applicants were oonvioted by a Magistrate 
of the seoond olass of the offanoe punish* 
able under eeotion 352 of the Indian Penal 
Code and each of them was sentenced to a 
fine of R*. 10. They appealed. The 
appellate ooart dismissed their appeals, 
bat held that as there was a long-standing 
lend between the oomplainant and the 
aooused it was desirable to order the 
aooased to famish security under sec¬ 
tion 106 of the Code of Criminal Prooedare. 
It is contended on behalf of the applicants 
that as the ooart of firsb instance, wbioh 
had the powers of a Second Class Magistrate 
only, was not competent to order seoarity 
to be famished under eeotion 106. the 
appellate court was also incompetent to 
make such an order, and it is urged that 
Ihe appellate court could only exercise 
such powers as the court of first instance 
could have done, and as in the present 
insbanoe the court of first instance could 
not have ordered seourity to be furnished 
under section 106 the appellate court oould 
not have made an order under that section, 
it is farther contended that the case was 
not one in whioh an order under eeotion 106 
4>ught to have been made. As regards the i 


first point the matter is concluded by the 
decision of this Court in Emperor v. 
Dharam Das (1). That was a deoision cf 
a Division Benoh of two Judges and I am 
bound to follow it. There are no doubt 
decisions of the Calcutta and Madras High 
Courts to the contrary, bub the learned 
Judges who deoided the case referred to 
above did not agree with the ruliDgs of 
the Calcutta and the Madras CourtB and 
agreed with a deoision of the Bombay High 
Court to whioh they referred in their 
judgment. It seems to me that sub-sec¬ 
tion (3) of seotion 106 is wide enough to 
inolude an appellate coart, whatever may 
have been the powers of the original trial 
ooart from whose deoision that appeal was 
heard. Sub-seotion (1) specifies the differ¬ 
ent descriptions of courts wbioh ooald 
make an order under the eeotion and sub- 
seotion (3) adds another olass of courts to 
the oourtB mentioned in sub-section (1), 
namely, appellate oourts. Had the object 
of bhe Legislature been to limit the powers 
of the appellate oonrt one would expeob to 
find in that sub-seotion a limitation of the 
powers of the appellate court such as we 
find in seotion 439 of the Cede of Criminal 
Prooedare in the oase of enhancement of a 
sentecoe passed by a Magistrate of the first 
class. However as there is a deoision of 
two Judges of this Court on the eubjeob 
whioh is against the applicants I feel myself 
bound by that decision and I see no reason 
to differ from it. As regards the seoond 
point raised, it appears that there has been 
enmiby between the parties for some time 
and that the aooased deliberately lay in 
waib bo commit an assault on the oomplain¬ 
ant. In these oiroumsbanoes, although 
the assault actually committed was nob so 
severe as to justify a heavy sentence, the 
appellate ooart cannot be held to have 
exercised its discretion unwarrantably in 
directing the applicants to furnish seourity. 
For these reasons I dismiss this application. 

Application rejected. 


> 



(1) (1911) as All. 48-7 l.O, 418-7 A.L.J. 910.' 



21S Allahabad hikmatolla khan v, abddl azim khan (Banerji. J.) 1821 


A.I.R. 1921 Allahabad 218. 

Banerji and Gokul Prasad, jj. 

Hikmatullah Khan — Plaintiff-Appel¬ 
lant 

v. 

Abdul Azim Khan and others —Defen- 
dants-Respondents. 


Second Appeal No. 463 of 1918, deoided 
on 7th January, 1921, from a deoree of the 
Diet, J., Meerut. 

Mortgage—Suit on mortgage-Original mortgage 
deed not produced—Defendant pleading payment 
and discharge — Non-production ol mortgage-deed 
ta not fatal— Question of patment must be gone 
into on merits -Eoidenoe Act, 8. 91. 

If the mortgage is totally denied, the plaintiff 
oannot prove the /actum of the mortgage nithont 
produoiog the original mortgage deed, but if the 
defendants do not deny the /actum of the mortgage 
but what they allege is that the mortgage has been 
discharged by payment, it is neoessary for the 
Judge to find whether the mortgage had in faot 
been disoharged or not. The non-produotion of 
the original mortgage might be an important 
factor in considering whether the mortgage had 
been disoharged or not, but that is no ground in 
itself for dismissing the suit on the mortgage in 
such a aa9e. [P. J18. 0. 9.] 

Sheo Dihal Smha —for Appellant. 

Surendra Nath Sen and Baza AW—for 
Respondents. 

Banerji, J.: —This appeal arises out of 
a suib brought by the plaintiff appellanb to 
enforoe a mortgage. The original mort¬ 
gage deed was nob produced with the 
plaint but it was alleged that it 
had been lost. The suit was brought 
against the mortgagor Abdul Azim Khan 
who is now dead, but subsequently to the 
institution of it and before the case went 
to trial the defendants Nos. 2 to 4 were 
added as parties on the ground that they 
were subsequent transferees of the mort¬ 
gaged property. Both sets of defendants 
filed written statements. Abdul Azim 
Khan stated that the amount of the mort¬ 
gage had been discharged and the mort¬ 
gage bond had been returned to him with 
an endorsement on it. He produoed a 
dooumenb which he alleged was the mort¬ 
gage-deed but it was found by the Court of 
first instanoe and also by the lower 
appellate Court that the dooument whioh 
was produoed by Abdul Azim Khan was a 
forgery and that the seal of the Sub- 
Registrar whioh ib bears is nob the seal of 
the Sub- Registrar's office. The Sub- 
Registrar was examined and he denied 


that the had registered the dooument 
and that the signature on it was his ; 
so that we must take ib that the dooumenb 
whioh Abdul Azim Khan produoed 
was not the original mortgage-deed. 
The other defendants, the transferees, 
who are the real persons interested in this 
case, generally denied all the allegations in 
the plaint, but in their further statements 
they admitted that a "bond had been execu¬ 
ted by Abdul Azim Khan answering to the 
description of the mortgage-bood mention¬ 
ed in the plaint. They stated however 
that as the rate of interest mentioned in 
the bond, namoly, compound interest at the 
rate of 37i per cent per annum with half 
yearly rests, was exorbitant the mortgagor 
Abdul Azim Khan borrowed Rs. 300 from 
Abdul Ghaffar, the predecessor-in-title of 
these defendants, and with a further sum 
prooured by himself discharged the mort¬ 
gage and took baok the mortgage-bond. 
They alleged that ib was in oon6equenoeof 
this that the original mortgage-deed had 
nob been produced by the plaintiff. The 
Court of first instanoe, (or reasons whioh 
are nob very olear. dismissed the suit hold¬ 
ing that in its opinion the mortgage had 
been disoharged. The plaintiff appealed. 
The lower appellate Court, whilsb holding 
that the dooumenb produoed by Abdul 
Azim Khan was a forgery, dismissed the 
plaintiff's suit simply on the ground that 
the absenoe of the original mortgage-deed 
had not been aooounted for and that the 
original had not been filed. 

We think that that was not a sufficient 
reason for dismissing the suib. The 
production of the mortgage-deed was 
neoessary for the purpose of proving the 
terms of the mortgage. In the present 
case those terms were not disputed and 
therefore the dod- production of the original 
was nob sufficient for the dismissal of the 
suit. If the mortgage had been totally 
denied the plaintiff oould nob prove the 
factum of the mortgege without produc¬ 
ing the ^original mortgage-deed, bub as 
stated above, this was not the case in the 
present suit. The defendants did nob 
deny the factum of the mortgage but what 
they alleged was that the mortgage had 
been disoharged by payment. It was 
therefore neoessary for the learned Judge 
to find whether the mortgage had in fact 
been discharged or not. The non-produo- 
tlon of the original mortgage might be an 
important faotor in considering whether 
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] the mortgage had been discharged or not. 

I It is probable that Abdal Azim Khan was 
in collusion either with the defendants or 
with the plaintiff. The production of a 
bond which was alleged to be tbe original 
bond was certainly a circumstance to 
support the allegation of payment. It 
oould not be a matter in which the plaintiff 
would be interested. Had Abdul Azim 
Khan been in collusion with the plaintiff he 
would in all probability have denied that 
the bond had been discharged and had been 
made over to him. However, that is not 
the point before us. In our opinion the 
learned Judge should have oome to a 
dear finding upon the question whether the 
mortgage whioh tbe plaintiff sought to 
enforce had been discharged, and, as he 
has not come to any such finding, we must 
refer the following iesue to him under 
rule 25 of Order 41 of the Code of Civil 
Procedure:— 

Has the amount of tbe mortgage in 
favour of the plaintiff been paid in whole 
or in part and is any or what amount due 
bo the plaintiff on the mortgage ? 

The Court below will permit tbe parties 
to adduce evidecoe on the point. On 
reoeipt of its finding tbe usual ten days will 
be allowed for filing objections. 

Issue remitted. 


* A.I.R. 1021 Allahabad 218. 

Walsh and Ryves, jj. 

Firm Sita Ram Nalhmal— Defendant- 
Appellant 

v. 

Sushil Chandra Das and Co.— Plaintiff. 
Respondent. 


„ *f r ®J A PPea> No. 76 of 1919, deoided 
30bh Maroh, 1921, from an order of 
oub-J,, Oawnpore. 

(a) Arbitration Act (1899), s. 19-Disoi 

8EV •*>**"-** — A 

•s sr 

absolutely, [P. 918, 0. 9.] * 1 ‘° 8 1 

* ,b .» Miration Aot (1899). fli. 19 and 4 U 
Msantng of"Dour?’ i« 8 . 19-"0owr r,i J. 
Opttft in which the j uit or othtr preceding 4a 
1 t Instituted and not tieoieiarily Dtsir ic/ooi 

.SSrt ^? kfln 01 la a « « tbe OoQtt 

brin“ ther “Kemp 

neoMsatiiy ^l^Sart^lVflSttQi 


8. 4 (a) ot the Act only applies where there is 
nothing repugnant to it in the oontext. The 
context ot 8. 19 is repugnant to the interpretation 
of the word "Court” therein being ooifined to 
tbe District Court, [P. 219. 0. 2 I P. 920, 0. 1.] 

Kailas Hath Katju—lor Appellant. 

Lalit Mohan Banerji —for Respondent. 

Walsh, J.:—The question raised in this 
appeal i9 something mere than aoademio, 
because the learned Judge although grant¬ 
ing a stay has clearly indicated by his 
judgment that he retains 6eisin and control 
over the suit, and it is impossible not to 
read bis order of stay as being no more 
than a temporary stay, namely, an adjourn¬ 
ment of the euit for further orders of some 
kind. Tbe appellant has oome here and 
objeots that this order is wroDg in subst¬ 
ance and in form, and that tbe learned 
Judge ought to have stayed tbe aotion 
absolutely under eeotion 19 of the 
Arbitration Aot inasmuoh as the parties 
bad referred their disputes to arbitration. 
We agree with that view. We agree further 
with tbe oourt below, firstly that either 
party interested in getting this matter 
disposed of by arbitration, should move 
tbe District Judge under seotion 8 (/) of 
the Arbitration Aot to appoint an Umpire. 
Tbe learned Judge rather suggests by the 
language whioh housed, that he was order¬ 
ing the defendant forth with to move the 
Distriob Judge, but tbe plaintiff is at liberty 
to do so if he pleases and if be is serious in 
his olaim be is obviously the person interest¬ 
ed in getting tbe matter disposed of, and 
the most hopeful arrangement is to get an 
Umpire appointed by tbe Court as quickly 
as possible,!so that he would be bound under 
the provisions of tbe Aot of 1899 to go on 
with the arbitration and make an award. 
Seoondly, we agree with the learned Judge 
that the aotion should be stayed, but 
whore we disagree with him is where he 
says that he himself had no power to stay 
the aotion under seotion 19 of the Arbitra¬ 
tion Aot. Seotion 19 is a mere repetition 
of seotion 4 of the English Arbitration Aot 
and ib is in our view idle to oonteDd, 
looking at the language of the seotion 
itself, a fortiori looking at the long oourse 
of deoislonB in the English Courts under 
the corresponding seotion, that the Oourt 
spoken of in that section is not tbe Oourt 
before whom the legal proceedings or 

other attempt to bring a suit are in faot 
instituted. The definition in seotion 4 (a) 
of . the Aot; only, applies where there in 
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nothing repugnant to it in the oontexb. 
The oontexb of aeotion 19 is repugnant bo 
the interpretation of the word “ Chart ” 
therein being oonfinedto tbeDistriot Coart. 
It was unnecessary for the learned Judge in 
this oase to invoke the aid of section 151 
of the Code of Civil Procedure. Indeed 
as the Court pointed out in the case of 
Straus and Co. v. Baghubar Dayal (1), the 
less the Courts attempt to confuse their 
duty under the Code with their duty under 
She Arbitration Aot, the less difficulty is 
likely to be oreated. All the Court had to 
do was to stay the suit under seotion 19 
of the Arbitration Act, and as we pointed 
out in the authority just referred to, a 
stay order under that seotion is sufficiently 
final to dispose of the suit, the record of 
whioh maybe consigned to the reoord room. 
We think the appeal must be allowed and 
the order modified by directing the suit to 
be stayed in the following terms, " Stay 
the suit under seotion 19 of the Arbitration 
Aot, 1899 and send the record to the record 
room. ” Under the circumstances we think 
the appellants should pay their own costs. 

Appeal allowed. 


(1) (1931) 43 AH. 379-69 I.C, 784-19 A.L.J. 
19, 


A.I.R. 1921 Allahabad 22C. 

Gokol Prasad, j. 

Madho Prasad and another —Peti¬ 

tioners-Applicants 

v, 

Peary Lal and another —Opposite 

Party. 

Civil Revision No. 48 of 1920, deoided 
on 25 <h January, 1921, from an order of the 
Small Cause Court Judge, Allahabad. 

Civil PC., 3. 115 and 0. 91, R 41 -Moveable 
property attached in execution and keptin cw.tody 
of person executina security bond—Failure to 
produce prooerty—The person can be proceeded 
against in execution—Ris liability »J not affected 
by Civil PC. 0 31, R.43, 

A person, who is put by tho Court Amin in 
charge of execution proceedings, in oustody of 
moveable property attached in the exeouiion and 
who exeoutes a security bond in respeot thereof 
and u dertakea to produoe the property whenever 
required or to pay its prioe, oau be prooseded 
againet by an application in execution if be fails 
to produoe the property as per his undertaking.The 
oase falls within 8. 146 of the Civil P-O. Order 91, 
Rule 48, only makes distinct the liability of the 
Amin so far as the Court is oonoerned. It does 


not afleot in any way the liability of a person who 
expressly takes oharge of property taken in 
execution, to either the Court or to the deoree- 
holder. [P. 220, C, 2 ; P. 221, C. 1,] 

Baleshwari Prasad and Harnandan 
Prasad —for Petitioners. 

N.P Singh, Samiuddin and Manmohan 
Banerji —for Opposite Parties. 

Judgment:—The only point raised be¬ 
fore me is whether the deoree holders 
should in execution of their deoree proceed 
against the applicants by an application to 
the Execution Department. What happened 
was that the deoree-holders put in an 
application for exeontion and in execution 
of the deoree oertain moveables belonging 
to the judgment-debtors were attaohed. 
They were put in the oustody of the 
petitioners by the Amin and they exeouted 
a security bond on plain paper agreeing 
bo produoe the moveables when the Court 
demanded them or to pay the prioe there¬ 
of. The Amin, who was in oharge of the 
exeontion proceedings, thereupon lefb the 
property with them and filed the agree¬ 
ment exeouted by them in oourt. When 
the petitioners were asked to prodnoe the 
property they stated their inability to do 
so on the ground that one Khalil, an agent 
of the judgment-debtors, had taken it away, 
The applicants having given an express 
undertaking to the effeob that they would 
prodnoe the moveables when required by 
the Oourt to do so oannot be allowed to 
plead that Khalil bad taken away the 
property. The terms of the agreement 
olearly shows that the petitioners made 
themselves personally liable to produoe the 
articles whioh had been attaohed in execu¬ 
tion of the deoree and whioh would have 
gone bo satisfy the decree in part or in 
whole. In my opinion this case dearly 
falls under the general rule laid down in 
section 145 of the Code of Civil Procedure 
and I think the Court below was perfectly 
justified in prooeediDg against them in the 
execution proceedings. In my opinion if 
the law is supposed to mean something 
else than what has been abated above, sec¬ 
tion 145 had better not been enaoted and the 
procedure of offioers of the Courb leaving 
properties in the oustody of respeotable per¬ 
sons after taking seonrity from tba^ 
better be abandoned. I think that Order 21, 
Rule 43 only makes distinct the liability 
of the Amin so far as the Courb is con¬ 
cerned. It does not affeot in any way the 
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liability of a person who expressly takes 
oharge of property taken in execution, to 
either the oonrt or to the deoree-holder. 
Rule 123 only ooDfirms a practice which 
has been accepted for a long time and 
whioh ie really one in the interests of the 
judgment-debtors and to prevent them 
from unnecesaarydiegrace and harassment. 
In my opinion the view taken by the 
Court below in this oase was correot. I 
dismiss the application in revision with 

costs. . 

Application dismissed 

*A IE. 1921 Allahabad 221. 

PlGGOTT AND WaLSH, JJ. 

SuQhra Begam and others —Objectors- 
Appellants 

v. 

Mohammad Mir Khan— Applicant-Res¬ 
pondent. 

First Appeal No. 66 of 1920, deoided on 
15th Deoember, 1920, from an order of the 
Dist. J., Farrukhabad. 

* Succession Certificate Act (VII of 1889), 8. 4 — 
Dower atbt—Part ot claim satisfied—Another part 
barred by limitation—Certificate must be for 
whole debt. 

The dower debt doe to a Muhammadan lady is 
a single debt. Tbe Sucoession Certificate Act does 
not oootemplate the granting of a certificate for 
the colleotion of any portion ot a debt and conse¬ 
quently no succession certificate ehonld be granted 
except tor tbe colleotion of tbe entire dower debt. 
It does not make any difference that the husband 
himself is one of tbe claimants in the oase or that 
the olaim of one of the he r< has beoome barred by 
limitation. 39 All. 327, Foil. ; 19 All. 129 held 
overruled. 16 C W N, 28L aod 42 Cal. 10 not Foil. 
[P.221.0. 2; P. 223, 0.1.1 

t 

Gulzari Lai —for Appellants. 

Kailas Nath Katju —for Respondent. 

PiggOtt, J.:—This is an appeal arising 
oat of a proceeding under the Succession 
Certificate Aot. The point in issue is a 
simple one. A Muhammadan lady died 
leaving as her heirs a husband, a brother 
and 3 daughters. An application for a 
Sucoession Certificate in respaot ot the 
dower debt due to tbe lady waB made by 
tbe brother, who is the respondent to this 
appeal. He asked for a Suooession Certi¬ 
ficate in respect of that share only of the 
dower debt whioh he would inherit under 
the Muhammadan law. The daughters 
objected that he should not be allowed a 
Succession 'Certificatet' for anything lass 
than the whole amount of the debt. The 


learned District Judge has passed an order 
whioh partly sustains and partly rejeota 
tbe objeotion taken by tbe daughters. He 
calculates that Jth of the dower debt has 
been automatically satisfied on tbe death 
of tbe lady, by reason of her husband’s 
having inherited ith share in her estate. 
He has also calculated, further, that any 
olaim which one of tbe daughters might 
have in respect of her share in the dower 
debt is now barred by limitation ; hence be 
holds that the only valid debt now due or 
recoverable from the husband is the share 
of two of the daughters, amounting to 
4/9ths of the whole, together with the 
l/12th share of the brother. He has there¬ 
fore oalled upon tbe respondent to take 
out a Succession Certificate in respeob of 
4/9ths plus l/12th of the entire debt. The 
daughters have brought the matter up to 
this Courb in appeal. The learned Districb 
Judge has referred to an older deoision of 
this Court, Muhammad Ali Khan v. Puttan 
Bibi, (1) a deoision which does support the 
view taken by him; but he has overlooked 
tbe faot that the entire question was 
reoonsidered by a Full Benoh of this Courb 
in Qha/ur Khan v. Kalandari Begam (2). 
In that oase the learned Judges laid it 
down, in the most unqualified and uncom¬ 
promising terms, that the dower debt due 
to a Muhammadan lady was a single debt, 
that the Suooession Certificate Aot does 
not contemplate the granting of a oertifi- 
oate for the oolleotion of any portion of a 
debt and that, consequently, no sucoession 
certificate should be granted in a oase like 
the present except for the oolleotion of tbe 
entire debt. The present oase is quite 
indistinguishable on tbe faots from that 
deoided by the Full Benoh, and it might 
be sufficient for us to say that we are 
bound to accept tbe view of the law laid 
down by the Full Benoh and to determine 
this oase accordingly. Certain argu¬ 
ments have, however, been addressed to 
us, in respeob of whioh it is perhaps 
expedient that we should say a few words. 
The question now before us has bean con¬ 
sidered by the Oaloutta High Courb in two 
o&9es decided subsequently to the Full 
Benoh oase of this Court, These are 
Mohammed Abdul Eossain v. Sari/an (3) 

(1) (1898) 19 All. 129-1896 A.W.N. 198. 

(2) (1911) 88 All. 827-9 lea. 0»B. 197-8 

A.LJ. 79 (F.B.) 

(9) liaill'ie.O.W.N. 981-ISI.Q. 698-10 o.li. 

J, 884. 
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ana Srimati Annapurna Dasi v. Nalini 
Mohan Das (4). The oase of Ghafur 
Khan v. Kalandari Begam (2), was oifced 
in the Caloutta oases and the learned 
Judges of that court expressly dissented 
from it. On this ground mainly an appeal 
has been made to us to refer the questions 
raised by this appeal for re-oonsideration 
by a complete Full Bench of this Court. 
It is to be observed that the difference of 
opinion between Allahabad and Calcutta 
goes very much further than the mere 
question of the dower debt of a Huham- 
medan lady. The learned Judges in 
Caloutta have in effeot looked at the whole 
matter from the point of view of the rights 
of a oreditor when he comes to institute a 
suit for the reoovery of his debt in a Civil 
Court. They point out that no oreditor 
can be compelled to sue for the whole of 
the debt due to himself. It would be 
quite open to him to remit a portion of the 
debt and institute a suit for the balanoe 
only. For these and other reasons the 
learned Judges in Caloutta have come to 
the conclusion that there is nothing in the 
Succession Certificate Aot, No. 7 of 1889, 
to prevent a certificate being granted in 
respeot of a portion only of a particular 
debt due to a deoeased person. From this 
view our Court has entirely dissented, and 
in the main for two distinot reasons. Our 
Judges have been of opinion that one of 
the principal objeots of the Suooession 
Certificate Aot is the protection of debtors 
from the danger of having to meet suo- 
oessive olaims in respeot of a single debt 
and perhaps in the end beiDgforoed to pay 
more than the entire amount of the debt. 
They have pointed out that a prooeeding 
under the Suooession Certificate Aot is not 
a suitable forum for the determination of 
oonfiioting olaims or for the speoifioation 
of the shares in a debt due to the estate 
of a deoeased person respectively falling to 
different heirs, euooessors or legal repre¬ 
sentatives of that person. The view 
taken is that the intention of the Suooes¬ 
sion Certificate Aot is that the Court 
should oboose that one claimant who 
seems prima facie to have the best title 
and, after taking suoh seourity from him 
as may suffioe to safeguard the interests 
of all other claimants, to grant him a 
single oortifioate in respeot of the entire 


(4) (1915) 43 0*1.810-33 1.0. 606-18 O.W. 
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debt, thus throwing upon him the res¬ 
ponsibility of dealing with any obher 
claims and ensuring for the benefit of the 
debtor a complete disoharge of his entire 
liability, onoe he has settled with the holder 
of the suooession certificate. The other 
argument which has weighed with the Full 
Bench of this Court is that the Succession 
Certificate Aot may be regarded as, in part 
at any rate, a fisoal statute, and that the 
objeot of the Legislature may well have 
been that no person should be permitted to 
roalise any portion of a debt due to the 
estate of a deceased person until the 
Government’s claim to duty under the 
Suooession Certificate Aot in respeot of the 
entire debt had been duly met. Taking 
these arguments into consideration we 
are olearly of opinion that it is not expe¬ 
dient that the law a3 settled for thisCourb, 
and the Courts subordinate to it, by the 
Full Bench deoision in Ghafur Khan v. 
Kalandari Begam (2) should now be 
unsettled or reconsidered beoause the 
learned Judges in Calcutta have taken 
so divergent a view of the effeot and 
purpose of Aot No. 7 of 1889. It has 
been pressed upon us in argument that it 
might be possible to draw a distinction in 
the present oase between the effect of the 
judge's finding that the olaim of one of the 
daughters has become barred by limitation 
and his finding tha6 the husband’s share 
in the estate of his deoeased wife operated 
so as to satisfy a definite fraotion of the 
dower debt from the moment of the lady's 
death. On this latter point the respondent 
certainly has an arguable oase. It might 
well be suggested that, whatever meaning 
may be put upon seotion 4 of Aot No. 7 of 
1889, the faot would still remain that the 
debt due to the heirs of the lady, from the 
moment of her death, was no more than 
the original dower debt less the share 
taken by inheritance by her husband in the 
same. The point as now put to us was 
not speoifioally considered by the learned 
Judges who deoided the oase of Gafur 
Kkan v. Kalandari Begam (2); but wo 
have oome to the oonolusion that, the point 
being in itself a narrow ODe, and as we 
have suggested a very arguable one. it does 
not seem worth while to unsettle the broad 
view of the law laid down in the Full Benoh 
deoision of this Court for the sake of any 
theoretioal hardship inflicted on partioular 
individuals in the oase of olaims bo the 
dower debt of a deoeased Mohammedan 
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lady. After all, although as a matter of 
fact a Mahammedan huaband's share in 
the estate of his deoeaaed wife is a definite 
fraction, independent of the devolution of 
the rest of the estate, tbe faab remains that 
it is impossible to write off any fraotion of 
thedebb as satisfiedlwitbout departing from 
the broad principle followed by the Full 
Bench of this Court when they held that 
a proceeding under the Succession Certi¬ 
ficate Aot was not the proper forum for the 
ascertainment of the shires of different 
claimants in a particular dobt due to the 
estate of a deceased person. For these rea¬ 
sons we have decided that the proper course 
for us to follow 13 to abide by the decision of 
theFullBenoh of thisCourt as it stands and 
to apply it to the faota of this oa 60 . This 
appeal must therefore in substance succeed, 
that is to say, we mu3t set aside the order 
of the District Judge. At the same time 
we thiok that the respondent ought to be 
given a further opportunity of taking out a 
Succession Certificate in respect of tb9 
entire dower debt due to the deceased lady, 
on snob terms as to seonrity as the Court 
below may think proper. We therefore 
send the case baok to tbe Court below, to 
be re admitted on to the file of pending 
applications, in order that the respondent 
may be allowed an opportunity of amend¬ 
ing his application and of paying further 
succession duty in respect of that portion 
of the debt whioh has been exempted from 
the operation of the order under appeal. 
The appellants are entitled to tbeir coats of 
' this appeal. 

Appeal allowed. 
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Rafique and Ryves, jj. 

Baijnath Prasad and others— Defen- 
dants-Appellante 

v. 

Raja Ntrenira Bahadurpal and others 
—Plain tiffs-Respondents. 


Second Appeal No. 147 of 1918, deoided 
on 22nd Deoember, 1920, from a decree of 
the Addl. J, of Gorakhpur, 

• Execution aale-8tUing aside-MMahe in 
proclamation as to share of judgment-debtor—No 

misrepresentation by dearee-holder—Balt cannot be 
iflt alias, 


A sale Itt Wflntlon cannot ba set aside in 41 

, r 5II ’ pnrrt * ,8E 0D tbs ground a 
‘mirtak* in the sale, proclamation as to the etf 


of the jadgmeot-debtor’a share fn the property, 
where it is not proved that any misrepresentation 
was intentionally made by or on behtfl of the 
decree-holders. [P, 224, C. 1.] 

S. M. Sulaiman, Jang Bahadur Lai and 
Sheo Prasad Sinha —for Appellants. 

B E. O’Conor and Surendra Nath Sen — 
for Respondents. 

Rafique, J.:—It appears that one Raja 
Mabeeh Sibla Bux Singh exeonted a deed 
of mortgage on the 6th of July 1885 in 
favour of the father of the defendants 
appellants. Under the said mortgage deed 
one of the items of property mortgaged 
was a ten anna six pies share in mouza 
Gaura Goshain. In 1910 tbe sons of the 
mortgagee instituted a suit to recover tbe 
money due on the mortgage and obtained 
a decree on the 15th of September 1910. 
On the 25th of Jnly 1914 a final deoreo 
was passed in tbeir favour. On the 20bb 
of November 1914 the decree-holders 
applied for execution of the decree. In the 
execution application, among other pro¬ 
perty that was sought to be sold, the share 
of the judgment-debtor in the village of 
Gaura Goshain was also entered and 
described as ten annas six pies, with a 
Government revenue of Rs, 108. At the 
auotion-sale tbe plaintiff respondent No. 1 
and one of tbe defendants appellants made 
bids. One of the defendants-appellants 
bid up to Rs. 4.000, but the plain- 
tiff respondent No. 1 made a higher 
bid of Rs. 4,100, and the share was 
knooked down to him. Subsequent to bis 
purchase the plaintiff-respondent No. 1 
discovered that the real share of the 
mortgagor Raja Mahesh 8itla Bux Singh 
in the village of Gaura Goshain was only 
ten pies 12 obataks. Thereupon he went 
to the Court that bad exeonted the decree 
and asked for the sale to ba set aside. 
The application purported to be made 

under Order 21, rule 91, O.P.O. On the 

objection of the deoree-holders that no 
auoh application lay, the application was 
rejeoted. After the rejeotion of his appli¬ 
cation the plaintiff-respondent No. 1 
brought the suit out of whioh this appeal 
has arisen for tbe recovery of Rs. 4,100 by 
oanoellatiou of the sale ori in the alterna¬ 
tive, to recover Rs. 3,760, being the rateable 
price of 9 annas and some pies. In his 
suit the plaintiff respondent .impleaded the 
decree-holders, the judgment-debtors and 
persona who were In possession of the 9 
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annaa and somo piea share in the village 
of Gaura Goshain. The claim waa reaiBted 
principally by the deoree-holders. It waa 
urged on their behalf that the plaintiff- 
respondent bought the right and interest, 
whatever they were, of the judgment- 
debtors. The purohase waa made at a 
Oourt-aale and no warranty of title is ever 
given at suoh sales. In his plaint the 
plaintiff-respondent had oharged the 
decree-holders with deliberate fraud and 
misrepresentation. This allegation was 
categorically denied by the decree-holders 
in their defence. No oral evidence was 
given by any party to the suit before the 
Court of First Instanoe. The pleader for 
the decree-holders admitted that there 
were differences in the recital of the share 
of the judgment-debtors in the village of 
Gaura Goehain as entered in the khewat 
and as shown in the sale proclamation. 
The learned Subordinate Judge dismissed 
the olaim. On appeal the learned Distriot 
Judge found that there was a clear 
misrepresentation of the share of the 
judgment-debtors in the sale proclamation, 
but he did not bold that the misrepresen¬ 
tation was made by or at the instanoe of 
the deoree-holders. He, however, allowed 
the appeal and decreed the claim, holding 
that a misrepresentation irrespective of 
the question as to who made it, is by itself 
a ground for relief under the Contraot Act. 
The decree-holders haveoome up in appeal 
to this Court and they oontend that the 
view taken of the law by the learned Distriot 
Judge is erroneous. At first, during the 
oourse of the argument we were under the 
impression, from the remarks of the 
learned Subordinate Judge just after the 
findings on issues Nos. 1 and 2 at page 9 
of the paper book, that the erroneous entry 
in the sale proclamation was deliberately 
made by the deoree-holders or their agent 
with a view to induoing the intend¬ 
ing purchasers to think that the share 
of the judgment-debtors in the village of 
Gaura Goshain was ten annas six pies. On 
an examination of the record however, we 
find that there is no evidence to the effeot 
that any misrepresentation was inten¬ 
tionally made by or on behalf of the 
deoree-holders. Somehow, the mistake 
orept into the sale proclamation with 
regard to the extent of the share of the 
judgment-debtors in the village of Gaura 
Goshain, The plaintiff-respondent has no 
right of relief on the basis of suoh a mis¬ 
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take. The section of the Contraot Aot 
relied upon by the learned Distriob Judge 
has no application to the present oase. We 
are of opinion that the view of the law 
taken by the learned Subordinate Judge 
was correct. We allow the appeal, set 
aside the decree of the Lower Appellate 
Court and restore that of the Court of First 
Instance with cosbs. 

Decree set aside. 

A.I.R. 1921 Allahabad 224. 

Mears, o.j., and Banerji, j. 

Muhammad Ismail and another —Plain- 
tifia-Appellants 

v. 

Muhammad Ishaq and others —Defen- 
dants-Bespondents, 

First Appeal No. 259 of 1918, deoided 
on 2nd March, 1921, from a deoreo of the 
Dist. J., Cawnpore. 

Execution sale—Waqf—Property directed to be 
sold and sale proceeds applied to erecting mosque— 
Property sold in execution against trustee — 
Auetion-purchaser gets good title. 

Where a waqf ie oreated ol the value of oettain 
immoveable property but before anythmg ia done, 
the property is sold in execution of a deoree 
against the trustee, the parohjaer gets a good title 
to the property. [P. 225, 0. 1.] 

Kailas Nath Katju —for Appellants. 

B. E. O'Conor —for Respondents. 

Mears, 0. J.: —This and the oonneoted 
appeal No. 410 arise out of a suit brought 
under seotion 92 of the Code of Civil Pro¬ 
cedure. It was alleged that one Mb. 
Wafatan made a waqf of certain property 
for the oonstruotion of a mosque and that 
a breach of the said trust had been com¬ 
mitted. It was prayed that uew trustees 
should be appointed and many other reliefs 
were a9ked for. The alleged waqf is said 
to have been made under a Will exeouted 
by Mt. Wafatan. That dooument in its 
preamble states that besides making a 
disposition of her property it was neoessary 
to make some provision for oharitable pur¬ 
poses for the benefib of her soul. The docu¬ 
ment then directs that her brothers Dilawar 
and Shukrulla should as regards three shops 
and a house with a shop sell the said pro¬ 
perty and with the prooeeds of the sale 
oonstruob a mosque. It is further provided 
in the dooument that if Dilawar and 
Shukrulla wanted to keep the property 



1921 


chcjlhi upadhya u. BADBi upadhya (Knox, J.) Allahabad 225 


they should devote the value thereof, whioh 
is mentioned in the document as being 
Bs. 2,500, to the oonstraotion of a mosque 
and oontinae to be the owners of the pro¬ 
perty. This alleged will was made in 1898. 
Mat. Wafatan died in 1900 and shortly 
afterwards Shukrulla died. Dilawar 
lived until 1909: but nothing was done 
with respeot to the property. After the 
death of Dilawar, in execution of a deoree 
obtained against one of his sons, Yakub, 
a portion of the property was sold by 
auotion and was purchased by Behari Lai, 
who is the principal respondent in this 
appeal. The learned Judge has held that 
there was no valid waqf and has dismissed 
the suit as against Behari Lai At the 
same time he proceeded to try the suit as 
against the other defendants, and in the 
end he appointed new trustees and pro¬ 
vided a soheme for the management of the 
trust. This was somewhat inconsistent 
in view of bis finding that there was no 
valid waqf. The plaintiffs have preferred 
this appeal and it is contended on their 
behalf that a valid waqf of the three shops 
bouse in dispute was created by 
Mat. Wafatan. In our opinion upon a true 
construction of the Will of Mst. Wafatan 
there was a waqf of the valueofthe property 
for the erection of a mosque and not of the 
Property itself. The property was not to 
be appropriated to the erection of a mosque 
bub the proceeds of the sale of the property, 

S , WM purchased by a stranger or 
kept by Dilawar and Shukrulla, were to be 
devoted to the construction 0 f a mosque, 
in these oiroumstanoes we think thab tbe 
waqf was m fact a waqf of the value of the 
property and nob as we have said above 

th ere « r0P y Th is being our view 

nnr!h 0a8 ° a8a,na6 Behari L »l. 

the snU 0r ° f ° f 6ha P r °Perty, and 

him w Wa8 righ , fc . ly dismissed as against 

w£ .<2 C 325 fL! tata ,biB 

Appeal dismissed. 
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Knox and Ryves, jj. 

Chulhi Upadhya —Plaintiff- Appellant 

v. 

Badri Upadhya and others —Defendants* 
Respondents. 

Second Appeal No. 207 of 1918, deoided 
on 15tb January, 1921, from a deoree of 
the^Addl. J., Gorakhpur. 

Allahabad High Court General Rules (Civil 
Courts)-—Ch. IV, R. 9-Decree transferred to Col- 

b?CMdZu dUre 01 Coll,ctir oannot b ‘ mooned 

A decree for exeontion was transferred to the 
Colleotor under 8. 68 of the Civil P.0 , a sale was 
held and the Oolleolor aooepted the bigboet bid 
that was made. Before the sale was oocfitmed. it 
was brought to his notice that the bid was verv 

J? n n°n h h 033 a h “a ‘ h ® property was worth. Tber^ 

“ re ' Mla ‘° ‘ ftka pl90e bat direoted 

i n i h T 1S 9 hl « hfi * bid ‘ he <ot mer sale 
!L ' if ® ta “ d *. Tbe eneWen-purehaser appealed to 
the Commissioner against this order but tbe anneal 

IMIloM . .a’ftoVSSS! 

urination of the sale and lor poseeaeion. 

t ha i * h 5 0iTl1 Ooutt W9B not concerned 
° 0k g0t *° deo ‘ da whether tbe order 
° f ‘ ha OoUeotor was a good order or a b»d order aa 

th^AIlSl h°a n h 'u I X 0f a8neral Bbles passed'by 
the Allahabad High Court, the Civil Court had no 

power to interfere with Collector's prooedma ?n 
execution of the decree, [p. q # | j 

Badha Kant Malaviya—lor Appellant 

Surendra Nath Sen and lsxvar Saran- 
for Respondents. 

Kn°x, J The facts of this appeal 
are somewhat complicated but the appeal 
may be decided on a short pomt.^Ia 
execution of a decree certain zamindi* 
property was attached, and as it wa* 
ancestra 1 property the record was sent £ 
the Oolleotor of tbe District for execution 
He direoted a sale to bo held. The officer 

T? o P0r f B nn«f° thab tha biebeat bid wm 
bid hnfc° 5 h t Th3 u 0olIeobor accepted thab 

m a ihTe U8h i° r ° 0hi0 8dO “ qI00 ^ "be bid tea 

made bo the Commissioner Th?nL 
Bioner diemiised ° , h f Oommii ' 

2 % STjSL r 2 "* * 5 ^ 
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possession over a one anna share in mauza 
Khola Jhonga, tappa Ghosi, pargana Bansi 
(East), distriot Basti, and also mesne 
profits, may be passed in favour of the 
plaintiff against the defendants.” The 
first Court deoreed the suit. Tne lower 
appellate Court has dismissed it. It 
seems to us that the decree of the lower 
appellate Court was right. We are not 
oonoerned with and have Dot got todeoide 
whether the order of the Collector was a 
good order or a bad order. Under rule 9 
of Chapter IV of the General Rules passed 
by this Court under the provisions of the 
Code of Civil Procedure. " A Civil Court 
has no power to interfere with the proce¬ 
dure of a Collector in the execution of a 
deoree which has been transferred to him 
under section 68 of Act No. V of 1908 . 

In this view the appeal fails and is 
dismissed with costs. 

Appeal dismissed. 
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PlGGOTT AND WALSH, JJ, 

Chandu Lai and others— Defendants- 

Applioants 

v. 

Kokamal —Plaintiff-Opposite Party. 

Civil Revision No. 51 of 1920, deoided 
on 14th Deoember, 1920, from an order of 
the Diet. J., Agra. 

• Civil P.C., 8. 115—Trial Court returning 
plaint lor presentation to proper Court Order 
reversed on appeal-No revisxon Ues from the 
appellate ord$r . 

S'X ’ U. 0°»« i.tucnipg the plaint. 
Held, that no revision lay to the High Court- 
Tt the appellate Oonrt had confirmed the trial 

o-s a. .*.=***«£- sthStss 

against the original order ol the trial Court. 

[P. 337, 0. 1 5 P. 238, Os. 1 and 3.] 

T A. Bradly —for Applicants. 

Narain Prasad Asthana-ior Opposite 

Party. . 

Walsh J.This is an application in 
WaiBU, a nrrtar of the District 

Subordinate Judghod °° 


The suit was brought in the Courb of the 
Subordinate Judge of Agra by some mer¬ 
chants who alleged that the defendants, 
who were a firm carrying on business at 
Duggerala in the province of Madras, had 
agreed by correspondence oonduobed partly 
by telegram to purohase on behalf of the 
plaintiffs a oertain quantity of chillies at a 
given price; that the defendants had told 
the plaintiffs that they had purchased a 
large quantity of these goods amounting in 
value to Rs. 1,600; that suoh sum had been 
paid by the plaintiffs and aooepted by the 
defendants in the form of ourrenoy notes in 
the month of February, that in the following 
month (Maroh) when the prioe of chillies 
had gone up the defendants had begun to 
allege that the goods had become deteriora¬ 
ted ; that such allegation was untrue and 
that the defendants bad wilfully substituted 


goods of inferior quality and despatched 
them and others whioh arrived partly da¬ 
maged according bo the plaintiff, by damp, 
and partly short in amount. The plaintiffs 
went on to allege that the defendants bad 
been guilty of an aot of fraudulent substi¬ 
tution of goods which, if they had been up 
to the quality stipulated by the plaintiff, 
would have oosb the defendants a good 
deal more to purohase, and that suoh fraud 
was only discovered by the plaintiff when 
the goods arrived at Agra and were examin¬ 
ed by the plaintiff's surveyors. The 
Subordinate Judge held that the oontraob 
was made in Madras, that it was performed 
in Madras, and that the breaoh, if any, by 
the defendants had been wholly committed 
in Madras and that no part of the oau3e of 
action arose in Agra. The learned Distriot 
Judge, on the other hand, held that the 
oontraot was made in Agra and that in any 
oase part of the oause of aotion, to the 
extent to whioh the aotual consignment 
differed from the amount alleged bo have 
been despatched, and also bo the extent of 
the substitution of inferior goods by the 
defendants to the plainbiff and the loss 
arising out of these two matters, had been 
suffered by the plaintiff at Agra. An 
application was made bo this Court ex 
parte, whioh was admitted by a Judge in 
this Courb in revision, against the order of 
the Distriot Judge, and in such application 
this Courb is asked to set aside the order of 
the lower appellate Court upon the ground 
that the lower appellate Court has erred in 
holding that the oonbraob was made at 
Agra and in holding that any breaoh, either 
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by non-delivery or by fraud, book plaoe ab 
Agra. It is important to point out bow 
the matter is bronghb before the High 
Coart, because a preliminary objection is 
raised to the jurisdiction of this Coart bo 
interfere in revision with an order of that 
kind. 

In the first plaoe no appeal lies to the 
High Coart from the order of the Distriot 
Judge. By Order 43, Rule 1 an appeal is 
given from saob an order returning a plaint 
as was made by the Subordinate Judge in 
this case, and suoh appeal is given to the 
Distriot Judge. Seotion 10i expressly 
permits appeals from oertain orders but 
provides by sub-seotion (2) that no appeal 
shall lie from any order passed in appeal 
under that seotion. The order of the 
Distriot Judge now oalled in question is 
suoh an order, and the legislature has in 
express terms prohibited any appeal being 
brought from it. It is to be observed that it 
would have been a simple matter if the 
Legislature had intended to oonfer upon 
this Court any jurisdiction over suoh orders, 
or to include such orders in the revisional 
powers of the High Court, for it to have 
said so when it was expressly prohibiting 
any appeal. We have therefore to see 
whether in any way the order of the Dis¬ 
triot Judge oan be broughtwithiu'the terms 
of seotion 115of theOivil Prooedure Code. 
Wei are olearly of opinion bhat it oannot. 

ohJi! «? pb u ei6her in bha 

nor inS / 6h ® 0rder ’ or iQ argument, 
nor indeed oould any atbempt be made, to 

.32“,^ fcbQ Di9triob Jad ga has 
either failed to exeroise his jurisdiction or 

a 8 sum 9d jurisdiction which 'did not blng 

D T l° r ' 0 r 0 ’ 89 ) bi8 i ar,8d * 0 6ioo with 
‘donk* '" ega,anl| y- All that he has 

was b a 9 l b /r 8ar an appaal wbioh h « 
Tod at d ° hea 5* fc0 r0viaw plaint 
ana the correspondence wbioh was nut in 

and law, as he was bound to dob hearing 

u b r^L w r 'r in d °= 

irS ; -=. 5 i£“s 
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There the Chief Justice and another Judge 
held that the High Court had no jurisdic¬ 
tion bo interfere, for it oonld not be said 
that the lower appellate oourt had aoted in 
the exeroise of its jnrisdiotion illegally or 
with material irregularity simply because 
its decision upon the question of jurisdic¬ 
tion of the first oourt might be erroneous 
inlaw. The same reason, namely that if 
the learned Distriot Judge had committed 
an error he had done so in the exeroise of 
his jurisdiction, in entertaining an appeal 
whiob he was bonnd to entertain, was 
given in the reoent decision of this Oourt in 
Jwala Prasad v. East Indian Railway (2). 
We agree with both those deoisions and 
we do not think bhat any of the other 
authorities oited to ns are really inconsis¬ 
tent with those deoisions in regard to the 
speoifio matters wbioh they decide. As a 
matter of faob, it is not a matter of great 
importance to the litigating publio where 
the contention ie that the first oourt has 
gone wrong either in assuming jnrisdiotion 
or in refusing jurisdiction and the second 
court has either upheld it or disagreed 
with it, because it seems to us dear from 
the speoifio words of section 115 of the 
present Code, whioh in this respect does 

finn KUO 9 ", I 0 *} bb ° PrOVi8i0n8 Of 86C- 

°. n , 62 fi 2 °! bb0 forwer Oodo, that the order 
of the first oourt may be oalled for by this 
Court in calling for tho record and in a 
proper case set aside in revision. It beine 

* n ° rder , fram which no appeal lies 
to the High Court, and an order, if a 

good oase for revision were made out, in 

had'd hit T ? 5 9 8a ' d that fcha fir8h Court 
or d had 0r fai e< ? t0 eXQroi so iba jurisdiction 
°* had wr ? n ^y .asaatned it, this Court 
would have jurisdiction. 

An illustration of that view is contained 

in an authority of this Oourt which is 
binding upon us and whioh never seem* tl 

^Kuar'v^D fn« 90d /i. r ° ro ' “ a 1116 ^^> Badami 
of five Judges presided over bylhe* 

FaU ^rmtTbv^h i0D waa re ^ err0 fi to a 
in IS!? h ? Ben ° h 0f 6wo Jad R0 8 who 
th6Debibinn 0t ? rr a8 -°- rd0r pointed out that 

ZTrr rev,a,on with which thev 

bad o deal questioned an order at bhl 
Munsif who. it was allno^ u l 6ha 
ously returned The nuTt ' f ■ rI ° n8 ' 

Juamssaa. M 



298 Allahabad 


CHANDU LAI. V. KOKAMAL (Wftlsh, J.) 


1825' 


appeal against the order of the Munaif to 
the Distriot Judge, but the applioant in 
revision, rightly aooording to the view 
of the Full Benoh, came direot to 
the High Court and oomplained against the 
original order of the Munsif, and it is quite 
olear from the judgments in the oase that 
the High Court did no more than oonsider 
whether the Munsif had been aoting with¬ 
in his jurisdiction or not in making the 
order that he did, and deoided that he had 
wrongly denied his own jurisdiction, and 
returned the suit to him to dispose of it on 
the merits. It is therefore olear that the 
view taken in 1886 and formally adopted 
and confirmed by the Full Bench deoision 
was that it would bo wrong to challenge the 
deoision of the Distriot Judge in revision, 
otherwise no reason oan be suggested why 
the petitioner in that oa3e did not do so, 
but that the only oourse open was to apply 
to the High Court direot in revision against 


the order of the Munsif. 

It seems, therefore, to us that the prao- 
tioe in this Court from 1886 to 1917 has 
been consistent and dearly understood, and 
even if we were disposed to take a different 
view we ought to follow the praotioe laid 
down in those two authorities. We have 
been referred to at least two oases, one in 
Caloutta and one in Allahabad, where it 
mav be said that a departure has been 
made from this regular procedure, and that 
the result at any rate is inconsistent with 
the practice as laid down by the authori¬ 
ties to which we have referred It >s to 
be borne in mind however in looking at 
oases that it is of the utmost \^P° rt f° oe 

to see whether the Judges are really profess¬ 
ing to lay down a definite rule of practice 

or to interpret a speoifio order or rule of 

the Court or seotion of the Code, or w e- 
ther they aremerely doingin one form what 
thev oould equally well do in another form, 
the question of form being at the. moment 
of no importance, inasmuoh as the parties 
themselves do not raise the question so as 
to call o - definite decision upon the 
to oauiu „ Court. In our view both 

Z a e \i High Court definitely held, 
Calcutta High^ ^ ^ q{ Mathvra Hath 

depart g (jhandra Sarkar (1) men- 

\pl r 

(4) (1806) 33 Oal. 146. 


jurisdiction in revision over the order of 
the Distriot Judge confirming the original 
order of the Trial Court returning the 
plaint. 

It is to be observed, however, that from the 
praotioal point of view the case stood in the 
way whioh we have pointed outearlierin this 
judgment a oase may stand and in the way 
in whioh it did stand in Badami Kuar v, 
Dinu Rai (3), that is to say, it was open to 
the High Court to have rejeoted the appli¬ 
cation in revision made to them from the 


Distriot Judge, and it was open to the 
disappointed party to have oome to the 
High Court with a fresh application 
against the original order of the first Court. 
All that the Calcutta High Court really 
did was to say that the Distriot Judge had 
erred in law in oonfirming the deoision of 
the Subordinate Judge, and unless the 
point were argued before them and objec¬ 
tion taken at the Bar, they may reasonably 
have thought that it was a fit oase for 
interfering with the orderof the first Court. 
Having regard to the foot that they did 
not take the trouble to examine the con¬ 
vincing reasons contained in the earlier 
deoisions of their own Court, and that if 
they had been really differing in principle 
from that deoision to whioh the Chief 
Justioe of the Court bad been bimself a 


arty it is probable that they would have 
iven some reason for so doing, it seems 
kely that it was not considered worth 
rhile to raise the distinction whioh 
ndoubtedly exists between the two orders, 
'be other oase is one to which a member of 
bis Court was a party, namely, Sri Narain 
. Jaqannath (5). That oase is in faot on all 
>urs with the oase of Jwila Prasad v. 
last Indian Railway (2). And we are 
[early of opinion that if the point had been 
jised the Court before whioh that oase was 
rgued ought to have refused to interfere 
i revision with the order of the Distriot 
udge. No mention is made of the point 
a the report in the Allahabad Law Journal. 
Ve have examined the book in the file 10 
his Court and there is nothing to show 
hat any objection on that ground was 
aken before the Court entertaining the 
evision. Here again the same praotioal 
xplanation may be tendered. The second 
lourt had agreed with the first Court. It was 
,lear that a serious mistake on the question 
,f jurisdiction had been made, and it 


(6) (1917) 16 A.L.J. 688“41I.O. 890 
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objeo&ion had been raised by the respondent 
in revision to the competency of the High 
^Court to entertain the application the result 
would merely have been that a fresh 
application might have been made, and 
would certainly have been competent by 
the applicant, against the order of the first 
Court. 

Under these oiroumstanoea, in our opin¬ 
ion, neither Zamiran v. Fateh Ali (4), nor 
Sri Narain v. Jagannath (5) oan be regarded 
as authority for anything. They do not 
profess to interpret the sections which are 
really applicable to this question nor to 
differ in principle from any previous 
decision, The oiroumstanoes under which, if 
a High Court has jurisdiction to entertain a 
revision at ali it may see its way to do so in 
the exeroise of its discretion or may on the 
-other hand refuse to do so, are so varied, 

' that it is fallacious to treat tbe decision in 


any particular case as laying down any 
1 principle, without first ascertaining exaotly 

■ how tbe matter came to be brought before 
the Court and seeing whether the Court 
i purported to deoide fundamental questions 
as to the existenoe of its own jurisdiction. 
Unless it did so, the case may be treated 

. merely as an example of a particular 
application of a particular rule, and not 

■ as an authority or a precedent to be 
followed in any subsequent case that may 

arise where the oiroumstanoes are different. 

It is only neoessary, in eonolusion upon 
this preliminary point, to refer to a decision 

■ of the Madras High Court, viz., Vuppuluri 
-•Atahayya v. Sri Kanchumarti Venkata 
Seetaramohandra Rao, (6) where the point 
weare now deciding obviously gave the 
-High Oourt considerable difficulty. A 

• Jadg9a out of 

the d ffioulty by holding that the lower 

appellate Court had exercised its juriedio- 

■ r *, r ° 8a I arI - y ». m compelli °g the first 

Fo r o !* w,6hoQb jurisdiction. Speaking 
for ourselves we prefer the view taken by 

is the v?^ 10 jQdge in °ase, which 
is the view we are ourselves taking in this 


Although we a 0 not entirely 

the ° f th f • l0Wer appe,,afca Court i 
the first question as to where the 

tract was made, on the other hand w< 

of Snr“^ na 9atiafled ^at in the exe 
of our discretion we should, if W a 

’ —ljh9_respe 0 d SD t nnnn mt 


necessarily have interfered with tbo 
order of the District Judge, if we had held 
that we had power so to interfere. We 
content ourselves with saying that we 
do nob think any injustice will be done 
to anybody even if tbe order of the 
District Judge is erroneous either in law or 
in fact. So far as we oan tell ib is jusb 
one of those oases in whioh,—the alleged 
discovery of the short delivery of the 
inferior quality and condition of the goods 
despatched by the defendants to the 
plaintiff having been made in Agra,—the 
oonvenienae of the Courb and the interests 
of justice will be equally served if it is 
tried in Agra instead of Madras. However 
that may be, we hold that as a matter of 
law, the preliminary objection must be 
sustained and the application in revision 
be dismissed with oosts. 

Application rejected. 








Bafiqub and Stdart, j j. 

J. N. Oocalas — Aooused-Applicant 

v. 

Emperor —Opposite Party. 

Criminal Bevision No. 167 of 1921* 
deoided on 29th March 1921, from the 
order of the S.J., Cawnpore. 

.W Vaeioritt Act (1911), 8s. 34 and W—Em¬ 
ployment of women at night-Oimral prohibition 
without •ntiriny into Question of sufficiency of 
staff %3 illegal. 

AU that the law authorises the IoBpeotor to do 
in «!• oeso of a ginning faotory is to express his 
opinion and not to Issue orders. The Inspector 
baa no right to issue a general prohibition against 
the emplojment ot women at night without going 

[V.v£ nflwsf 

m £2£, (Mil). Ss. 27 and 94— Qin- 

Tn^J?£l° rV ~- B ™ Pl0im,nt 0f °‘ 

teahni^m Pin ‘°? tt0< ob < ain *i-Emplovm,nt it 
imposed!** °* fine should 6| 

h * h ® 5 ropria ‘ ot 6m Ploy8 women between the 

ODinlonMatM “ D * d « ?° wi,hont obtaining an 

T l °**V h V*V' SDffloien ‘ the Inspec- 

on thl m h ® b ® entitled to euoh an opinion 

«md« theAnt t 5® 00mmUa at > offence 

a oasa h In im. Th “ onl y P™P®* oourse in enoh 

<d: ,0 cp Dt «” 0.! ,Tu ‘ kno ”“ “ 

G. Ross Alston —for Applicant. 

R. Malaomson for Opposite Party. 

revisW l fifm J ;h~' Thi !i iB 1 ftn applioatlion 
JJ 0 ® 6h ® oonviotion ot the appli. 

l fl0 / fc i 0 T 41 (a) of bh « Indiaft 
Paotonea Aot (XII 0 f 1911) aentenoifitf 
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the applioant to pay Rs. 10. The faots 
whioh gave rise to the proaeontion of the 
applicant are aa follows. The applioarit is 
the proprietor of a faotory known aa Juggi 
Lai Kamlapat Ginning and Pressing 
Mills, in Cawnpore. On the 10th of 
July, 1920 the Inspector of Factories 
issued a oiroular letter to the factories 
in the Province in the following words : — 
" Sir, I have the honour to ask you to 
please note that no permission can be 
given this season to any Cotton Ginning 
and Pressing Factory in whioh women are 
employed to work more than 11 hours a 
day. ” On the 13th November, 1920 the 
applioant started night work on his Ginnrng 
and Cotton Pressing Faotory. 'On the 16bh 
November, 1920 be wrote a letter to the 
Inspector of Factories to the following 
effeot:—" Sir, We have the honour to 
inform you that Messrs. Juggi Lai 
Kamlapab's Ginning and Pressing Factory, 
Cawnpore, kept by us, is working at night 
also from Saturday the 13th instant, on an 
extra double shift of labour. ” On the 18th 
November, 1920 tbe Inspector of Factories 
replied as follows :—“ Sir, With reference 
to your letter of the 15th November, 1920 
I have the honour to point out that women 
are not to be worked at night. They 
should not be employed before 6-30 a.m. 
or?after 8 p.m. ” 

Tbe applioant, it appears, ignored the 
instructions of the Inspector of Factories 
and continued working his faotory both 
day and night, employing women on the 
night shifts. The present proseoution 
was started at the instanoe of the 
InsDeotor of Factories. He took up the 
position that no faotory could employ 
women at night without his permission. 
Presumably he was of that opinion on the 
basis of the provisions of seotions 24 and 
27 of Aot XII of 1911. Seotion 24 is as 
follows:— 

“ With respeot to the employment of 
women in factories tbe following provision 
shall apply. 

(a) No woman shall be employed in a 
faotory before half past five in the morning 
or after 7 o’olook in the evening. 

(b) No woman shall be employed at any 
faotory for more than 11 hours in one day. 

Seotion 27 is to the following effeot. 


- Nothing in seotion 34 or in seotion 36 ahall 
apply to any womm in any faotory for ginning 
or pressing cotton, In whioh such number of 

women are omployed as are in the opinion of tho 


Inepeofcor of Factories sufficient to make tbe hoara 
of employment of eaoh woman not more than 
eleven in any one day.” 


Both the Courts below agreed with the 
oontentioD of tbe Inspector of Faobories and 
thought that the applioant bad no right, 
to employ women on tbe night shifts in 
face oftbe warning to him by the Inspector 
of Factories by bis letter dated tbe 18th 
November 1920. The applioant was there¬ 
fore oonvioted and fined Rs. 10. 

It is contended on behalf of th9 appli¬ 
oant before this Court that tbe oonviotion^ 
is bad in law. Both the Inspector of 
Factories and the Courts below have mis¬ 
understood the provisions of seotions 24 
and 27 of the Factories Aot. It is true that 
under seotion 24 a woman cannot be employ¬ 
ed before half past five in the morning and 
after seven in tbe evening, and that under 
seotion 27 the Inspector of Factories 
is authorised to express an opinion with 
regard to the employment of women 
in a ginning faotory bat his opinion is to 
be given as to the sufficiency of the staff 
of women working in suoh faotory. Under 
seotion 27 the provisions of seotions 2A 
and 26 of the Aot may be rendered inopera¬ 
tive provided the Inspector of Factories is of. 
opinion that there is no risk that a woman 
would be likely to work more than 11 houre 
a day. In oase tbe Inspector is of opinion 
that there is suoh a risk, the manager 


orking women in suoh prohibited hours 
not protected. The Inspector expressed 
3 opinion as to the suffioienoy of tbe staff, 
'is opinion apparently was that no 
oman should be allowed to work at 
igbt whether the staff was sufficient or 
isuffioient. In my opinion the applicant! 
as established that be had sufficient staff. 
However there is another difficulty for 
ie applioant to get over and it is this, 
be employment of women for night work 
i prohibited under seotion 24 of the 
aotories Aot. Under seotion 27 the 
wner of a ginning faotory may employ 
mrnen for night duty provided he gets- 
n opinion from the Inspector of Factories- 
bat the staff of women is sufficient, 
'he withholding of suoh permission on no 
round at all may be very unreasonable,. 
s it appears to me to have been in 
be present oase. The Inspector of 

factories, without going into the question 
whether the staff was sufficient issued 
general prohibition whioh he had no- 
ight to do, saying that no woman should- 
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bo employed for nighb duty. Ife ia true 
that 86otion 24 does prohibit the employ* 
ment of women in faotories at night. But 
under edotion 27 a oonoession under certain 
condition is made in tha oaae of ginning 
faotories. All that the law authorises the 
Inspector to do in the ease of a ginning 
faotory is to express his opinion and not 
to issue orders. However as the law 
stands at present the employment of 
women on night duty without getting the 
opinion of the Inspector of Faotories with 
regard to the sufficiency of the staff was 
technically a breach of the law and there¬ 
fore the applicant is guilty, I would 
therefore uphold the oonviotion but reduce 
the sentence to one pie. 

Stuart, J.:—I have to add the following 
remarks to the decision of my learned 
senior oolleague. I think it neoesaary to 
note what in my opinion the Inspector of 
Factories should do in oases of this kind in 
future. Act XII of 1911 prohibits by the 
provisions of seotion 24 (a) the employ¬ 
ment of women between 7 p. m. and 5*30 


a. m. This prohibition is subject to thi 
following exception. Owing probably tc 
the fact that cotton must be ginned anc 
pressed within a short time after the 
crop is ready, the Act permits oertair 
concessions under section 27. Women are 
employed largely in ginning and pressing 
factories. The plant in these faotories is 
limited. The work must be got through in 
a short time or else the cotton deteriorates. 
In these oiroumstanoes the penal provisions 
of seotion 24 (a) are nob to apply to persons 
employing womon in faotories for ginning 
or pressing cotton. The Act here recognises 
that to get the work done in time (the plant 
being limited) it is neoessary as a special 
case to allow women do work during prohi¬ 
bited hours. This oonoession is subjeob to 
the condition that the Inspector must first 
certify that in his opinion the number of 
women employed are sufficient to make the 
hours of employment of each woman not 
more than eleven in one day. Those are 
»he words of the seotion. The drafting is 
nob very happy. The meaning, however, is 

iT *l US : Th ? In8 D eotiOC has to satisfy him¬ 
self that snob a faotory is employing a staff 

ot women snffioient in number. If the 
“““ ber8ara insufficient there is a risk that 
some will work more than elevenhours a day. 

thRnrn W -? n °. ftn baa,n Pl°yed on night work 
the proprietor of the faotory must obtain a 

favourable opinion from the Inspector upon 


this point. It is the duty of the Inspector 
to give an opinion after proper consider¬ 
ation of the facts. The procedure is 
clear. The proprietor of the factory wants 
to work women at night. The faotory 
must be a faotory for ginning or pressing 
ootton. The proprietor cannot employ 
women between 7 p. m. and 5 30 a. m, 
unless be first obtains a favourable opinion 
from the Inspector. The procedure here 
has been different and requires comment. 

Oq tbe 15th July 1920, the Inspector 
wrote to tbe managers of all ginning and 
pressing factories requesting them to note 
that no permission oould be given this 
season to any ootton pressing faotory, in 
whioh women are employed, to work more 
than eleven hours a day. It was not 
within his provinoe to grant permission in 
the matter. It was for him to give an 
opinion when he was asked to give it, 
Tbe letter literally interpreted states that, 
if women are employed at any faotory,the 
faotory must not work for more than eleven 
hours a day. Of oourse the Inspector 
oould not have meant that, because he 
knew, that a faotory, whether women are 
employed in it or not, can work for more 
than eleven hours a day, provided women 
are not employed bebween 7 p.m. and 
5 30 a.m., and judging from the Inspector’s 
evidence he dearly meant something quite 
different from what the letter said. He 
stated afterwards that he issued tbe letter 
beaause ginning and pressing faotories in 
the provinoe had been for several years 
workiDg women more than eleven hours a 
day. Why he expeoted his letter to produoe 
a oessation of suoh an evil is not very dear, 
and it might have been thought that ib 
would have been better for him to have 
prosecuted aoy faotory whioh he discovered 
breaking the law rather than issue a 
general letter. He stated in his evidenoe 
that he wrote the letter, in order that 
faotories might have an opportunity of 
submitting a system of shifts for his 
approval. I find it difficult to understand 
how anybody could have thoughb of sub¬ 
mitting a system of shifts for his approval 
after mastering its contents. Mr. Parker 
went on to say in his evidenoe that another 
reason that oaused him to take this action 
was beoauae as a result of his experience 
and observation he had learnt that it was 
a vary, common bhing for a woman to work 
in one factory by day and another faotory' 
by night* The Aot, however, provides a. 
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remedy in such an evenb. Under seobion 
25 no person is allowed to employ or 
permit to be employed in any faobory a 
woman or a ohild whom he knows or has 
reason bo believe to have already been 
employed on the same day in any other 
factory. 

Ib is bo be noted that nothing in the 
provisions of seotion 27 affeobs the 
provisions of seotion 25. What happened 
has already been stated in the judgment 
of my learned oolleague. Mr. Cooalas, 
the applioanb being (as bbe events show 
rightly) a little apprehensive as bo whab 
the Inspector was going to do, wrote bo 
him on the 13th November stating that 
he had started a system of night shifts and 
asking for the Inspector’s approval. Qe 
reoeived in reply an order that no woman 
was to be worked ab night. After he 
received Mr. Cooalas’ letter it was 
for the Inspeotor to give an opinion. 
He did not give an opinion. He admits 
himself, thab he did nob oheok Mr. Cooalas’ 
figures and bhat he made no enquiries. 
The enbries in Mr. Cooalas' attendance 
registers show tbab he was allowing an 
ample margin against the overworking of 
woman. His maohines required one 
woman to work eaoh maohine. He always 
allowed an average of more than one 
woman to work a maobine for any shift, 
day or night. 

I find it very difficult to understand why 
Mr. Parker should oonsider Mr. Cooalas’ 
staff of numbers nob sufficient to justify 
nighb work by woman. There however 
the matter stands. Ib is dear enough thab, 
as the Aob is framed, a proprietor of a 
faotory who wishes to get through urgent 
work in a limited period, who is ready to 
make every allowance for the comfort and 
the well-being of his women workers, who 
is keeping a staff more than sufficient to 
guarantee any woman being worked for 
less than the maximum period, is liable to 
have the whole of his work held up and 
exoessive damage done to his business and 
the development of an important industry 
retarded, if the Inspeotor of Factories 
refuses to express an opinion when asked 
to do so or gives an unfavourable opinion 
on arbitrary or insufficient grounds. If 
the proprietor employs women between 
the hours of 7 p. m. and 5-30 a. m. with¬ 
out obtaining an opinion that bis staff is 
sufficient from the Inspeotor, even though 
he is entitled to suoh an opinion on the 


merits of the case, he oommits an offence 
under the (Aob. Thab is the law which 
we are ab present administering. I agree 
with my learned oolleague that the only 
proper course in suoh a case is to impose 
the smallest penalty known to bhe law. 
I agree that the fine be reduoed to one pie. 

By the Court.—The order of the 
Court is that the conviotion is maintained 
but the fine is reduoed to one pie. 

Conviction upheld. 
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Rafique and Stuart, jj. 

Shyam Samp and another —Defendants- 
Appellanta 

v. 

Nand Ram —Plaintiff-Respondent. 

Seoond Appeal No. 1502 of 1918, deoided 
on 30th Maroh, 1921, from a deoree of the 
Addl. Sub-J„ Moradabad. 

(a) Provincial Insolvency Act (ill of 1907), 8. 16 
(«)—Mortgage by insolvent—Objection on ground 
of Cl. (3) oannoi be raised by mortgagor's repre¬ 
sentative, 

Objeotion under 01, (2) to a mortgage by insol¬ 
vent oannot be raised by a person who does not 
represent the orcditors or the Rooeiver but only 
the insolvent mortgagor, [P. 239, O. 9.] 

*lb) Provincial Insolvency Act (1907), S. 16 
(6) and (2 )—Mortgage created prior to mortgagor’s 
insolvency discharged through fresh mortgage to 
third party after insolvency—Latter mortgage is 
enforceable. 

A private settlement oome to between a mortga¬ 
gee whose mortgage was created prior to the insol¬ 
vency of the mortgagor, and the mortgagors by 
whiob a fresh mortgage was given to a third party 
from the prooeede of whioh the prior mort- 
gagee'e morlgage was satisfied, is not invalid, 
and the new mortgage is enforceable although 
that mortgage was entered into subsequent 
to the adjudication of the mortgagor as insolvent. 
[P. 233, O. 2 ! P. 234, C. 1.) 

Rasa Ali —for Appellants. 

Badri Narain —for Respondent. 

Rafique, J.This appeal arises out of 
suit brought on foot of a mortgage, dated 
the 25th Ootober, 1912, for the rooovery of 
the mortgage-money. It appears that 
Ghheda Lai and Kanhaiya Lai had execut¬ 
ed a prior mortgage on the 10th of March, 
1908, in favour of Bhagwan Das. Thab 
mortgage remained unpaid until the execu¬ 
tion of the mortgage in suit on the 25th 
Ootober 1912. in favour of Nand Ram 
Both bhe executants of the two mortgages, 
i. e., Chheda Lai and Kanhaiya Lai, were 
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declared insolvents on the 6th of May, 
1912, a few months before the exeou- 
tion of the mortgage in suit. On the 13th 
November, 1917, the suit out of whioh this 
appeal has arisen was instituted by Nand 
Bam for recovery of the money due on hie 
mortgage-deed and Ohheda Lai and the 
heirs of Kaohaiya Lai (the latter having 
died) were impleaded as defendants. The 
olaim was resisted on several pleas bat the 
two chief pleas were that the mortgage in 
snit having been given after the order ofad- 
jndioation bad been passed under tbe Provin- 
oiallnsolvenoy Aot the mortgage was invalid 
and secondly the mortgaged property being 
anoestral, Kanbaiya Lai had no right to 
oreate a oharge upon it. The Coart of first 
instance disallowed the pleas in defence 
and deoreed the olaim. The sons of 
Kanhaiya Lai alone preferred an appeal to 
the District Court and the only objeotion 
they took to the decree of the first Coart 
was that the mortgage in suit was invalid 
under the Insolvency law. The learned 
Judge rejeoted the plea and affirmed the 
decree of the first Court. Before us in 
seoond appeal both the objections mention¬ 
ed above are urged on behalf of the sons 
of Kanhaiya Lai. As regards the objeotion 
based on the allegation that the mortgaged 
property is anoestral and Kanbaiya Lai 
had no right without any legal necessity to 
oreate a oharge upon it, we are of opinion 
that the objeotion is not open to the 
appellants inasmuch as it was not urged in 
the lower appellate Court. The only other 
point then that remains for disposal is who- 
ther the deed of the 25th October, 1912, 
*.e.. the deed m suit is invalid in view of 

D 8 J rO m 810D9 ° l 8e0t ' 0Q 16 Of Aot III of 
1907. The particular olause relied upon 

for the appellants is olause 2 whioh is as 


“ 0n th# “‘king of an order of adjadioatia 
» WhoIe - of the P'°P«ty of the insol 

Sing fi| h boc"k. U . \ DOlaieB 8noh P«‘i°alara 

thaOode of Oivif 8 Procedure or b^aay'oktur Vi 
atUohm , bfliDg iD ,oroe ,r °n» liabUi 

attaohment and eite in execution of a decree 

nrntM.V” °oart or in a Bsoaiver as here-in-! 

SSS *“ b,00m ' 


Insolvent if in prison for debt, aha] 

thii Aift ’ no orJJitS 8 1 8 ' 1 u 0 ” ap L pro,lde ‘ 
inde^Ai- 0Mdlt " whom the ineolvenl 

cyrooeedinn havn^f I? 8 ® flnd9n °y of iosolre 
i-rowainga nave any remedy against the propc 


or person of the insolvent in respect of tbs debt, 
or cojnAzeaoe any snit or oiher legal praoeeding, 
exoept with the leave of tbe Court and cn each 
terms as the Ooart may impose," 


lb is contended on behalf of tbe appel¬ 
lants on the basis of these provisions that 
Kanhaiya Lai and Chheda Lai bad no 
right or authority left in them to create 
the present mortgage on tbe property wbioh 
had already vested in the Receiver. For 
Nand Ram the allegation is that as soon as 
be advanced tbe money on the mortgage in 
suit and Bhagwan Das had been paid, the 
proceedings pending against Chheda Lai 
and Kanbaiya Lai were consigned to the 
reoord room, i.e., in other words, the 
insolvency proceedings oame to an end. 
The Reoeiver, or the Court that had ap¬ 
pointed the Receiver, made no objeotion to 
the mortgage in suit bub on the con¬ 
trary accepted the position findiDg that 
the prinoipal if not the sole oreditor 
of Chheda Lai and Kanbaiya Lai 
had been paid off. Moreover it is said 
on behalf of the respondent that it 
is not open to the appellants who are 
□either the oreditors of Chheda Lai and 
Kanhaiya Lai nor in any way represent. 
the Reoeiver to objeot to the validity of tbe 
mortgage in suit on the basis of olause 2 
of seotion 16 of Aot III of 1907. They 
represent Kanbaiya Lai if they represent 
any one at all. They are legal representa¬ 
tives of Kanhaiya Lai and they stand in his 
shoes. They praotioally are mortgagors. 
They have no right to objeot to the 
validity or enforcement of the mortgage of 
the 25th of Ootober, 1912. Besides, the 
provisions of olause 5, seotion 16 of Aot III 
of 1907 proteot tbe transaction in suit. 
If it is open and legal to a seoured 
oreditor to realise hisseonrlty in any way 
he prefers, surely the means that are 
adopted to realise the security are also valid 
unless forbidden by any statutory law. 
If it was open to Bhagwan Das to realise 
Uis mortgage by suing upon it and enforcing 
his deoree, why should a private settlement 
come to between him and the mortgagors 
by whieh a f / e8h “"•*■«» vvsb given to a 
third party from the proceeds of whioh 

mor ‘ g9ga was satisfied, be . 

1907 ? 0rS T ° b8 Qnd8r Aob 111 of 

nnnJh^u 11 ! ln ' 0n 6ho P° 8 >tion taken 
up on behalf of Nand Ram and the view 

by to* GoQ *‘a below of the mortgage 

re^enlT^ 06 -- Thfl neithS 

represent the Receiver nor are the creditors 
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of either of the two exeoutants of the deed 
in suit. The consideration of the deed was 
utilised towards the payment and discharge 
of the mortgage of Bhagwan Das and 
therefore the mortgage in suitis not invalid. 
The appeal fails and is dismissed with 
costs. 

Appeal dismissed . 

* A.I.R. 1921 Allahabad 234. 

Stuart, j. 

Shiam Sander —Accused-Appellant 

v. 

Emperor— Respondent. 

Criminal Appeal No. 269 of 1921, decided 
on 20th May, 1921, from an order of the 
2nd Addl. S.J., Aligarh. 

• Criminal PC., S. 337— Pirdon extendi to 
such offences also as approver has to disclose in 
revealing all the circumstances relating to the 
offence /or whioh he is pardoned . 

Where an apptover in a daooity case disoloses 
the arma possessed by the gaDg, he oaonot, after 
he is released, be prosecuted under the Arms Aot, 
because the possession of the arms oannot be 
separated from his guilt as a daooit and he cannot 
make a full dieoloaure of all the oiroumetancea in 
oonneotion with the daooity without referring to 
the arms possessed by the gang. [P. 234, 0. 2.] 

E. A. Howard—tot Appellant. 

Sankar Saran—tot the Crown. 

Stuart. J.:—This is rather a peouliar 
oase. Shiam Sander, the appellant, is on 
hiaown showing, an habitual and dangerous 
criminal. He was a member of one or 
more gangs of dacoits whose depredations 
were of an extensive character. After the 
commission of oertain dacoities Shiam 
Sander was oaptured. He at once made 
a fall statement implicating himself and 
a large number of other people and took 
the Polioe Offioers to a plaoe where he 
had a oarbine and ammunition con¬ 
cealed. These he banded over to the 
Polioe Officers. He adhered to his story 
and was eventually made an approver 
and granted a pardon under seotion 337 of 
the Criminal Procedure Code. In a subse¬ 
quent oase he deposed against his fellow 
criminals, many of whom were oonvioted, 
and at the close of the oase he was released, 
having fulfilled the conditions of his 
pardon. After be was released the Polioe 
re-arrested him and charged him in respeot 
of possession of theoarbine and ammunition, 
■which he had handed up after his oapture. 


He has been oonvioted under section 20 of 
the Arms Aot and sentenced to seven years' 
rigorous imprisonment. It is dear to my 
mind that his illegal possession of the 
carbine and ammunition was an offenoe of 
whioh he was guilty in oonneotion with the 
matter of the daooifcies. The man was a 
daooit and he kept the arms because he 
was a daooit. They were implements of 
his trade of crime and it is perfectly impos¬ 
sible to separate the possession of the 
oarbineand ammunition from his guilt as a 
dacoit, He oould not make a fall and true 
disolosnre of the whole of the oircumstanoes 
within his knowledge relative to the offences 
of daooity with whioh he had been 
oonoerned, without referring to the arme 
possessed by the gang, of whioh this 
oarbine was one. The point is oovered by 
a deoision of Straight, J., in Queen- 
Empress v. Ganga Gharan (1). In that 
oase the view taken was that it was illegal 
to proseonte snob a man for such an offence. 
Straight, J., quoted a note by Mr. Greaves 
to the 4th Edition of Russell on Crimes, 
Vol. Ill, page 597, which is extraordinarily 
pertinent to the present oase:—‘‘If, how¬ 
ever, the prisoner having been admitted as 
an aooomplioe to one felony, be thereby 
induoed to suppose that he has freed himself 
from the oonsequenoes of another felony, the 
Judge will reoommend the indictment 
for suoh other felony to be abandoned. 
Where an aooomplioe made a disclosure of 
property whioh was the subjeot-matter of 
a different robbery by the same parties, 
under the impression that by the informa¬ 
tion he had given previously as to the 
robbery of other property, he had delivered 
himself from the oonsequenoes of having 
the property be so disolosed in his 
possession, Coleridge, J., reoommended the 
Counsel for the prosecution Dot to proceed 
against the aooomplice for feloniously 
receiving snob property : Garside's 
Case” (21. There is another passage in 
the judgment of Straight, J., at page 86, 
whioh gives my views suooinotly. Though 
approvers may be infamous person?, they 
are nevertheless entitled to have faith kept 
with them by the Courts. ” Holding this 
view I aooept the appeal, set aside 
oonviotion and sentenoe and direob that 
Shiam Sunder be set at liberty. 

Appeal allowed. 


(1) (1883) 11 All. 79 = 1889 A.W N. 389. 

(2) 2 Lew, 18* 
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* A.I.E. 1921 Allahabad 235. 

MBARS, O.J., AND BANBRJI, J. 

Suraj Prasad— Plaintiff-Appellant 

v. 

Ganesh Ram and others —Dsfendants- 
Respondents. 

First Appeal No. 330 of 1918, deoided on 
12bh April, 1921. from a decree of the 
Addl. Sub J., Benares. 

• Hindu Law — Property—Right to place plat¬ 
forms on portions of ghat to help pilgrims 
and receive remuneration—Bight is inheritable 
property. 

Right to place platforms on portions of the ghat 
for the purpose of helping pilgrima who come to 
Benarea to bathe in the Ganges, aod to enable 
their owner to obtain remuneration for aervioea 
whioh are rendered to the bathers oannot be eaid 
to be a mere right to obtain aims. It is a right to 
property and is a right wbioh is heritable under the 
Hindu Law. 39 All, 196 and 10 Oal. 73. Ref.; 18 A. 
L.J. 983, Diet. [P. 336, Ce. 1 and 3.] 

Kailas Nath Katju and B.E. O’Conor — 
for Appellant. 

Surendra Nath Sen and Badri Narain 
— tor Respondents. 

Banerji, J.:—This is the plaintiff’s 
appeal in the suit whioh gave rise to First 
Appeal No. 292 of 1918, just now deoided 
by us. In this appeal the plaintiff oootends 
that the oourt below has erred in refusing 
to deoree the olaim in reapeot of the four 
ghats claimed by the plaintiff. As regards 
those four ghats the defence was that the site 
of the ghats did not belong to Chedi Tewari 
and that the olaim was not maintainable in 
regard to them. It has, however, been 
proved beyond controversy that Chedi 
Tewari owned eight ghats, four of whioh 
are now in the possession of the plaintiff. 
The remaining four ghats are in the 
possession of the defendants. They were 
in . bhe Possession of the widow of 

that J 6War V &Dd J b iB a,eo admi “ed 

derivfd HM r °“ Wh ° m bhe defendants 
/f i? 11 , 9 ' " aa “anagiug those ghats 

The^mlK 0i 6he , widow ot °hedi Tewari. 

h« h |LT I r ° a ° d ^ pon whioh bhe Court 

below has dismissed the claim in regard to 
oMheth - a6 6h9rig ^ 0,aimed in respect 

hehf J h ° 18 DOt BU0h a righb a3 oa “ bo 

b , d be Property subjeot to the ordinary 
roles of inheritance. Admittedly the site 

i lnd 0 ifc g |* a6B ? ld . D0b beIonB io 0hedi Tewari 

rTgh wJic2 h« a T? d b f tbe p,aiDbiff - T be 

8 6 whioh he olalma is a right to plaoa 


a. 

I 


platforms on portions of the ghat for the 
purpose of helping pilgrims who oome to 
Benares to bathe in tbe Ganges, and to 
enable tbe plaintiff to obtain remuneration . 
for services whioh are rendered to the 
bathers. This is a 9ort of right whioh has 
been recognised for a great length of timeand 
has been exeroised admittedly in this oase 
by Ohedi Tewari and his suooesBors-in-fcible 
until tbe defendants took possession ; and 
the defendants have also been exercising 
thoserights. It oannot be said to be a mere 
right to obtain alms—it is a right*whioh 
is limited to particular portions of the site 
of the ghats, to place platforms on those 
sites, and to use suoh platforms for the 
purpose of helping bathers and assisting 
them in their religious performances. This 
right seems to us to a great extent to be 
analogous to the right of Mahabrahmans 
whioh has been recognised in various 
decisions of this Court and other High 
Courts. We may refer to the case of 
Sukh Lai v. Bishambhar (l), and also the 
oase of Raghoo Pande v. Kassij Parey (2). 
Reference was made on behalf of the 
respondents to the recent deoision of this 
Court in Bansi v . Kanhaia (3). That oase 
in our opinion is distinguishable from tbe 
present. There the righb whioh the 
plaintiffs olaimed was no higher than that 
of an ordinary beggar seeking to get alms 
at a particular ghat on the banks of the 
Ganges as against defendants who were 
Gangaputras. That oase does not seem to 
os to bear any analogy to tho present. In 
the oase of ghats, like those olaimed in this 
suit, bhe evidenoe on behalf of the defendants 
themselves shows that suoh ghats have 
been let to lessees who have paid renb, thus 
reoognising the existence of a right whioh 
would form the snbjeob of a lease. Accor¬ 
ding to one of the witnesses of the 
defendants a lease of one of the disputed 
ghats was granted by Sumer from whom 
the defendants olaimed title. In our opinion 

bba J*f h ‘ bha Plains olaimed in 

respect of the ghat is a righb to property 
and is a right which is Heritable under the 
? ? da . ,aw ; The plaintiff is therefore enti¬ 
ced to the four ghats whioh he has claimed. 

a Wi.M d ° W ° f , Cbedi Tewari m ade 
a Will in respaob of these ghats in favour 

' Sa “ 0t k bub fchi8 Will oould nob have 
any_effeob_after her death, and therefore 

8 SSSSSiKS^j^^ 

«» < 19a °J *8 A*” 981 -n A .■&. 
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under the Will tbe defendants cannot be 
held to have aoquired any title. The Will 
however proves one faot, namely, that the 
ghats belonged to Chedi Tewari and were 
subsequently in the possession of Musam- 
mab Parbati his widow. 

In these oiroumstanoes we are of opinion 
that the oourb below oughb to have deoreed 
the plaintiff's claim in respeot of the four 
ghats in addition to his claim in regard 
to the house. The plaintiff is also entitled 
to mesne profits in respeot of the ghats and 
those mesne profits should, we think, be 
determined in further proceedings under 
Order 20, rule 12 of the Oode of Civil 
Procedure. 

We accordingly allow the appeal, modify 
the deoree of the oourt below and grant a 
decree to the plaintiff for possession of the 
four ghats olaimed by him and also for 
mesne profits to be determined as aforesaid 
under Order 20, rule 12. The appellant 
will have his oosts of this appeal including 
fees on the higher soale and also in the 
oourt below as regards this part of the 
olaim. 

Appeal decreed. 


A.I.R. 1921 Allahabad 230. 

Ryves, j. 

Saqib Husain and another —Defendants- 
Applioante 

v. 

Nand Kishore— Plaintiff Opposite Party. 


Civil Revision No. 72 of 1920, deoided 
on 18th April, 1921, from an order of the 
Addl. J., Moradabad. 


Agra Tenancy Aot (1901), S, 58 <b)-Suit in 
Revenue Court—Suit dismissed —Appeal to District 
Judge—Appeal allowed—No revision lies to High 
Court—Oivil P C., 8 . 115. 

The plaiotifl brought a suit in the Revenue 
Court under 8. 66 (6) o( the Agra Tenanoy Aot. 
The trial Court dismissed the suit holding that it 
was not maintainable in the Revenue Court. The 
plaintiff appealed to the District Judge and he 
reversed the deoree of the Assistant Oolleotor and 
remanded the oase for trial of the remaining issues. 
Defendants applied for revision of the order oi 
remand. [P. 386. 0. 3 ; P. 387, 0. l.J 
Held, that no revision Uj to the High Court. 
41 All. 38, Foil: 43 All. 89 and 14 A.L.J. 381, Die*. 


s. Raza Ali and Ishaq Khan—tor Appli¬ 
cants. 

Lalit Mohan Banerji lor J. M. Banerjs 
—for Opposite Parby. 


Ryves, J.: —This revision arises oub of 
the following faots. The plaintiff, Nand 
Kishore, brought a suit in the Revenue 
Court under section 58 16) of the Agra 
Tenanoy Aot against Saqib Husain and 
Musammat Amna Khatun. The trial 
oourb dismissed the suib holding that ib was 
not maintainable in the Revenue Court. 
The plaintiff appealed to the Disbriob Judge 
and he reversed the deoree of the Assistant 
Collector and remanded the oase for trial 
of the remaining issues, The defendants 
oome here in revision, and the first ground 
they take is that no appeal lay to the 
Disbriob Judge. The argument is this. 
The 6uib being one under seotions 58 and 
63 of the Agra Tenanoy Aob is inoluded in 
Group C in the fourth Sohedule, serial 
number 29- That group deals with suits 
triable by the Assistant Oolleotor of the 
first olass, in whioh appeal lies to the 
Revenue Courb. The argument is that the 
Disbriob Judge had no jurisdiction what¬ 
soever to hear the appeal and that therefore 
a revision lies under the express terms of 
seotion 115 of the Oode of Oivil Procedure. 
The application was admibted by a learned 
Judge of this oourb on the question of 
jurisdiotion and on the assumption that 
no appeal lies. On its ooming up for 
hearing before me a preliminary objeobion 
was taken that no revision lies under 
seotion 115 of the Code of Civil Prooedure 
and I have been referred to the oase 
of Gaj Kumar Chandar v. Salamat 
Ali (1). I was also referred to Jamna 
Prasad v. Karan Singh (2), and Muhammad 
Ehtisham Ali v. Lalji Singh (3). The oa3e 
in I. L. R. 42 All- 83 was referred bo a 
Benoh of two Judges in oonsequenoe of 
the difference of opinion of the Judges who 
constituted the court hearing, Parbhu 
Narain Singh v. Harbans Lai { 4). The 
differenoe there was expressed in general 
terms and in I. L. R 42 All. 83 the 
Judges aooepted the view of Piggotb, J., 
in the former oase. The preoise point 
whioh arises in this oase has not been 
disoussed either in Parbhu Narain Singh 
v. Harbans Lai (4), or in Gaj Kumar 
Ohandar v. Salamat Ali (l), but I find it 
impossible to distinguish ib from the oase 
of Jamna Prasad v. Karan Singh (2), which 
was exactly the oonverse. That also was 


(1930) 43 All. 83-69 1.0. 766 “ 17 
(1919) 41 All. 98-46 1.0. 838-16 A.L.J, e59. 
(1919) 41 All. 396 —49 1.0. 869—17 A,L,J. 198* 
(1916) 14 A.L.J. 981-86 I>0. 979. 
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a suit under seotions 58 and 63 of the Ten- 
anoy Aot. There was an appeal to the Dig- 
triot Judge who held that no appeal to him 
lay and who therefore returned the 
memorandum of appeal for presentation to 
the proper oourb. A revision was brought 
in that oase on the ground that tbeDistriot 
Judge had failed toexeroise the jurisdiction 
vested in him inasmuoh as he refused to 
bear the appeal. The point taken here is 
that the learned Judge entertained aD 
appeal when as a matter of fact no appeal 
lay to him and he had no jurisdiction to 
hear the appeal, In that oase Mr. Jusbioe 
Abdul Raoof held that revision did not 
lie. He does nob give any particular 
reason for ooming to that decision, beyond 
holding that generally he agrees with the 
view of Mr. Justice Piggott, in the oase 
of Parbhu Narain Singh v. Earbans Lal{ 4). 
However, this judgment was cited 
with approval by Mr. Justioe Tudball 
in I. L. R 41 All. 226, although the faots 
of that particular oase were quite dis¬ 
tinguishable from the faotB here. This 
case in I. L. R. 41 All, 28 was also cited 
before the learned Judges who decided Gaj 
Kumar Chandar v. Salamat Ali (1), and 
although it is not referred to speoifioally in 
the judgment, Mr. Justioe Tudball’s 
deoision was quoted with approval, which 
decision, as I have already said, approved 
of Mr. Justioe Abdul Raoof’s view. 
In this view of the authorities ib seems to 
me that I am bound to uphold the pre¬ 
liminary objection. The result is that I 
reject the application with costs. 

Application rejected. 


*A.I.E. 1081 Allahabad 287. 

Rafique and Stuart, jj, 

Darbari Lal —Plaintiff-Appellant 

v. 

Qovind Bam and others— Defendants- 
Beapondenis. 


Seoond Appeal No, 695 of 1918, deoided 
on 31st Maroh, 1921, from a deoree of the 
Diet, J., Aligarh. 


Civil P.Q., 8. 11, Expln. 6—Hindu Hit 
■JJ! u" ,T Declaratory deem against wide 
alienation obtained by ona reversioner does 
operate as res judicata in favour of and 

SKft?? suing for posnsita 

.aiHon Law—Reversioner. 

. can he h«U to derive fall t 

Item aqvihv Motion**. Ha derives hi. t 


from the last full owner, the title in question 
being the title to the estate. 33 Ali. 93 (F.B.) and 
10 Oal. 334 (P.O.) Foil. 3E Mad. 406 (P.C.) Diet. 
Heooe a declaratory deoree obtained by one rever¬ 
sioner that a oertain alienation by the widow was 
inoperative beyond her lifetime oannot operate as 
res judicata in fovour of another reversioner who 
subsequently sues for possession of the property 
concerned. [P. 337, 0. 3.] 

Girdharilal Agarwala —for Appellant. 

Uma Shanker Bajpai and Banna Lal — 
lor Respondents. 

Stuart, J.:—In this oase the plaintiff- 
appellant, who was entitled to sucoeed to 
the estate of one Hobi Lil on the death of 
the widow of Hoti Lal, Musammat Mul 
Kunwar, sued for recovery of possession 
of a house sold by Hoti Lai’s widow, 
Musammat Mul Kunwar, to the ancestors 
of the defendants on the 20th of January, 
1889- The oourts below have found that 
this bouse was purchased by Musammat 
Mai Kunwar in 1869, eleven years after 
the death of Hobi Lal. They found fur¬ 
ther that there was nothing on the 
evidenoe to establish that the house had 
been purchased with the funds of Hoti 
Lai’s estate in the hands of his widow or 
to establish that the widow had shown 
any intention to make the house an 
aooretion to her husband's estate. They 
found further that bhere was nothing to 
establish even that the house had been 
purchased with the prooeeds of savings 
out of the estate. The above findings are 
findings of faot which cannot be traversed 
in second appeal. The only point that 
remains is this. In the year 1890, the 
plaintiff-appellant’s deceased uncle Budh 
Sen, who was then the presumptive next 
reversioner of Hoti Lal, obtained a 
declaratory deoree against Mul Kunwar 
and the purchasers to the effect that Mul 
Kunwar had no right to transfer anything 
more than a life interest in the house in 
question. If this deoree be treated as 
binding in the present oase on the princi¬ 
ples of res judicata the plaintiff-appellant 
should certainly succeed but we agree 
with the lower Courts that the deoree does 
not operate as res judicata. The ruling 
of the FullBenoh in Bhagwantay Sukhi[l) 
has application. No reversioner oan 
be held to derive his title from another 
reversioner. He derives his title from the 
Ia8b full owner, the title in question being 
the title to the estate. This la the law 

d) (1900) MyaII. >9 (F.B.) 
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whioh prevails in this proviuoe, for nothing 
has bean laid down by their Lordships of 
the Privy Counoil to vary the law laid 
down in this decision. There is nothing 
in the decision in Venkatanarayana Pillai 
v. Subbammal (2), inconsistent with the 
view taken by the Full Bench of this Court. 
There it was laid down that when a rever¬ 
sioner who had instituted a suit died 
during the hearing of the suit the next 
reversioner had a right to oarry on the 
suit. Their Lordships were considering 
the provisions of Order 22, rule 1 of the 
Civil Procedure Code. They were not 
concerned in any way with the question 
whether a decision in favour of or against 
one reversioner could be held to operate as 
res judicata in favour or against another 
reversioner. In fact at page 412 of that 
deoision they said dearly that the test of 
res judicata applied by the Madras High 
Court was irrelevant to the inquiry whether 
the petitioner was entitled to continue the 
aotion commenced by his grandfather, 
and there is authority of their 
Lordships of the Privy Counoil themselves 
that no question of res judicata arises 
in these oiroumstanoes. The reference 
here is to the deoision in Isre Dut 
Koer v. Eansbutti Koerain (3). The words 
are " nor is it readily oonoeivable 
that the deoision will be fruitless ; because 
bhe quesbion of law ie of such a nature that 
its deoision, though not binding as res 
judicata between bhe widows and a new 
reversioner, would be so strong an autho¬ 
rity in point as probably to deter either 
party from disputing it.” 

There was thus no bar of res judicata 
against the defendants-respondents and it 
was open to them to take tbe pleas whioh 
they took. These pleas have been deoided 
on the merits and have been rightly de¬ 
oided. The appeal therefore fails and is 
dismissed with costs. 

Appeal dismissed. 


(9) (1916) SB Mad. 406-39 I.O. 998-43 I.A. 196 
(P.O.) 

(8) (1888) 10 Oal. 934-10 I.A. 160-13 0.L,R. 
418-4 Bar. 469 (P.C.) 


PRASAD (Tudball, J.) 

A.I E. 1921 Allahabad 238. 

TODBALL AND SUIiAlMAN, JJ. 

Makund Singh —Defendant-Appellant 

v. 

Gopi Prasad and others — Plaintiffs- 
Bespondents. 

First Appeal No. 49 of 1919, deoided on 
14th June, 1921, from a decree of the Sub* 
J., Jhansi. 

Pre emption — Custom—All co sharers descended 
from ths same ancestor — Custom of pre emp'.iotx 
among such eo sharers— Purchase of whole 
village by outsiders puts an end to the custom. 

Where a oustom ot pre-emption w»s teoorded in 
a village at a periol when the whole body of 
oo-aharera were the direot dsaoendinta ot the 
founder oi the village,aud subsequently the entice 
village was acquired by another family of another 
oaste : 

Held that the ou9tom whioh wae a family or 
oommuoal oustom unoonneoted with the owner¬ 
ship ot tbe property did not apply to the new 
oommunity. 

Buoh a oase is a very different oase from those 
in whioh an outsider oomes in and obtains a share 
in a village and beoome9 a member of a pre-exist¬ 
ing oo-paroenary body in whioh there ie an 
existing oustom. [P, 340, O. 3.] 

Kailas Nath Ratju —for Appellant. 

Durga Charan Banerji —for Respond¬ 
ents, 

Tudball, J.: —This is a defendant vendee’s 
appeal arising out of a suit for pre-emption. 
The three vendors are the sons of one Jat- 
war Singh a Brahmin by oaste. The plaint¬ 
iffs are the two first oousins of the vendors, 
Their oase is that on the 26th of July, 1915, 
the vendors sold this property to Baja 
Makund Singh, really for the sum of 
Rs. 8,000, bub falsely entered a sum of 
Rs. 11,000 in the sale-deed ; that there is 
a oustom existing among tbe proprietors 
of the village under whioh bhe plaintiffs 
by reason of their blood relationship alone 
are entitled bo pre-empt. They therefore 
olaim the right bo pre-empt nob on the 
basis of oo ownership but simply on the 
basis of blood relationship. The suit was 
instituted on the 26th of July, 1916, that 
is, on the last day of limitation. The 
vendee contested the oase. He denied 
that there was anysuoh oustom; he pleaded 
that Rs. 11,000 was the true consideration, 
and he furbher urged that the plaintiffs 
had been offered the property prior bo his 
purohase and had refused bo purohase. 
The oase as we have said above was insti¬ 
tuted on the 26th of July f 1916, The 
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oourb below completed the oaae up to the 
arguments oa the 18th of September, 1917. 
It thereupon postponed the case for delivery 
of judgment). It did not deliver judgment 
until the 21st of October, 1918. The 
recording of the evidence was completed 
on the 1st of February, 1917, and the oaae 
was postponed some 3 or 4 times than for 
the hearing of arguments, and the 
arguments as we have noted above were 
not heard until the 18th of September, 
1917. The court below held in favour of 
the plaintiffs on the question of oustom 
and consideration and also on the question 
of the alleged refusal to purchase. Ic held 
that there was a custom binding on the 
parties under which the plaintiffs were 
entitled by reason of their relationship to 
take the property in priority to an outsider. 
It also held thab the true sale consideration 
was Ra. 8,000 and nob Rs. 11,000 and ib 
held that no offer had been made to the 
plaintiffs and they bad not refused to 
purchase. Naturally, the judgment having 
been delivered so long after the hearing of 
bhe arguments and the reoording of the 
evidence, there are several mistakes in it. 

The defendant urges before us:—11) That 
the evidence on the reoord establishes 
no oustom under whioh the plaintiffs have 
any right to pre empt on bhe basis of their 
relationship. (2) It is next strongly urged 
thab the Lower Court’s finding as to the 
sale-ooDsiderabion is wrong; that there is 
no evidenoe whatsoever upon the reoord to 
show the market price ; that the evidenoe 
of bhe solitary witness Asharfi Lai’is 
unworthy of belief and utberly insufficient 
to shifb upon the defendant the burden of 
proving the true consideration ; and lastly, 
it is urged that the evidenoe produoed by 
the defendant is credible and supports the 
contention that Rs. 11,000 was the true 
consideration. The question of refusal to 
purobase has not been very strongly 
pressed although our attention has been 
called to the evidenoe on bhe point. 

Coming firsb to the question of oustom, 
there are oertaiu poiuts whioh have 
considerable bearing upon the question. 
The plamtiffs filed an extract from bhe 

K lu' ar \ 01 1864 ‘ Tbe defendants 
?SS „. whole wajib-ul-arz of the year 

25, ' . I p xere have b0en 3 settlements in 
this village, one in 1864, one in 1883 

. 0M '“ 1903-1904. The wajib-uL 

of bh! m 64 00n6 m aina a btief Watory 

the village. The then Lambardars 


and a fairly large body of oo-Bharers 
dictated thab wajib-ul-arz, They stated 
therein that this village Nainpura had 
been founded by their anoestor, one Nain 
Sukh, a Kayesth by oaste, thab it was he 
wbo bad turned tbe jungle into oultivation 
and had settled the village and that the 
zemindari of this village had continued in 
the family without interruption and with¬ 
out the entry of any stranger from outside, 
and on bhe date of the wajib-ul-arz the 
whole body of co-sharers consisted of 
“ Kayesths”, bhe direob descendants of the 
said Nain Sukh. In one paragraph of bhe 
wajib-ul-arz headed " mention of the right 
of pre-emption ” there is an entry to the 
following effeob:— 

“ When a oo sharer wants to transfer bis share, 
first his near brothers shall have a right to par- 
ohase it, then the oo-eharer ot the patti and then 
again the co-sharers in the village. If these 
persons refuse to purchase tbe property then, the 
transferor shall be at liberty to sell, morigaae or 
make over the property to any one he wiehea.” 

This, so far a3 tba document goes, is a 
perfectly dearly worded statement and 
aaoording to its simple meaning the near 
brobher, irrespective of whether or nob he 
was a oo-eharer, would have a righb to take 
bhe property of a oo-sharer who wished to 
transfer it. Ib has been argued before ur 
thab this really means that the near brother 
should also be a oo-sharer and our 
atteution has been called to a judgment 
of a learoed Judge of this Court in another 
caBe where it was so held, bub ib is suffioienb 
to point out that the dooumenb whioh our 
learned brother was there considering had 
in it language whioh the present dooumenb 
does not contain, and that thab language no 
doubt was such a9 to be dearly open to bhe 
oonstruotion that the near relative was also 
bound to be a oo-sharer. There is no suoh 
language in the present dooumenb and we 
have no doubb whatsoever that when the 
oo-sharers relied on this oustom they meant 
that a near brobher would be entitled to 
take bhe property irrespective of whether or 
not he was a oo-sharer. In bhe year 1883„ 
the entry made against the heading 
„ “ U8tom Pre-emption” ran as follows 
There has been no oooasion (for bhe 
exeroise of bhe right) in this village bub bhe 
oustom of pre emption is admitted." In the 
yoar 1883, the oo-paroenary body stilt 
consisted of the descendants of Nain Sukh. 
In the year 1893, bhe oo-sharers of this 
village fell into arrears wibh their Govern¬ 
ment revenue, Government apparently 
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attached the whole village, pub ib bo sale 
and ib was purobased in bhe name of 
Jabwar Singh, Brahman, bhe father of the 
present vendors. He apparently was a 
member of a joint family oonsisbing of 
himself and his brother and their ohildren, 
for we find that when mutation of 
namee was effeoted the names of both 
brothers were entered, and that finally in 
the year 1909 there was a partition under 
whiob each branch of the family took a 
half share ; the village was then divided 
into two completely separate mahals ; the 
maha! allotted bo Jatwar Singh and his 
sons is the mahal which is now in dispute 
and the whole of it has been transferred to 
Raja Makund Singh. After the purohase 
by the Brahmans in 1893 there was a 
subsequent settlement in 1903 1904 at 
whioh time no reoord whatsoever was 
made as to bhe exUtenoe of any oustom of 
pre emption. To prove the existence of 
the oustom the plaintiffs relied upon these 
old wajib ul arzes and pleaded that that 
custom still existed. The Lower Court 
aooedod to this contention. We find ib 
diffioulb, in faob impossible, bo follow its 
example. It is dear from what we have 
stated above that the oustom whioh existed 
among the Kayeath proprietors of this 
village, under wbioh a near brother was 
entitled bo take the property when it was 
alienated, was one whioh had no oonneo- 
tion with the co partnership of the village. 
It dearly was a oustom either of this 
speoial family or at the utmost of the 
Kayeath community in the village. There 
was clearly no necessity for the relation 
who wished to take the property bo have 
any previous connection with the zemin- 
dari of the village at all. In the year 1893, 
the whole zemindari Kayesth community of 
this village ceased to exist so far as the 
zemindari was concerned. They were 
replaced by a Brahman family whioh of 
course had no oonneotion with them and 
wbioh is nob shown to have had among its 
members any suoh oustom prior to the date 
of purohase. It is not pleaded that sub¬ 
sequently to the acquisition of this zemin¬ 
dari any suoh oustom sprang up in this 
Brahman family. 

In fact, the evidenoo shows that the two 
branohes have been at ill-will for a con¬ 
siderable length of time and the partition 
itBelf is a further indication of the same. 
The two branohes have separated their 
rights completely so that one should have 


no oonoern or oonDeotion with the other. 
The partition has been completed and is 
perfeob. We find it impossible to oonoeive 
that the oustom whioh existed among the 
Kayeath proprietors oontinued to exist 
among the Brahman proprietors, for, as we 
have pointed out above, this oustom had 
no oonoern with the ownership of the 
zemindari. It therefore at the utmost was 
a communal or a caste or a family 
oustom whioh could not in any way what¬ 
soever be applied to the Brahman family 
which suooeeded the Kayesths in the 
year of purohase. We would note that 
the present oaso is a very different 
oase indeed from those in whioh an 
outsider comes in and obtains a share 
in a village and becomes a member 
of a pre-existing oo-paroenary body in whioh 
there is an existing oustom. In the 
present oase the whole pre-existing 
oo-paroenary body was oompletely wiped 
out and replaced by an entirely new 
oo-paroenary body. Ib is impossible to say 
that the pre-existing oustoms of the previous 
body would attach themselves to the new 
oo paroenary body. The Brahman oo-par- 
oeners were not bound in any way whatso¬ 
ever by the oustoms which bound tbeir 
predecessors-in-title. They did not enter 
an old pre existing oo paroenary body, they 
replaoed it, and ib is diffioulb, if not 
impossible, to bold that where a whole 
oommunity has been completely blotted 
out the oustoms whioh prevailed in it prior 
to its destruction should hold good with 
another oommunity whioh oomes in and 
replaces it.Tbe oustom of pre-emption does 
nob attaoh itself toaproperty;ibis a praotioe 
wbioh exists in a oertain oommunity and 
if suoh a community is entirely eliminated 
its oustomB must die with it. A new 
oommunity ooming in and taking its plaoe 
would in no way be bound by the old 
oustoms. The plaintiffs as we have said 
above have not attempted to show that in 
their own family or sinoe their acquisition 
any suoh oustom has arisen among the 
proprietors of this village. In faoii the 
reoenb history of the village goes olearly to 
show that no suoh oustom oould possibly 
have arisen. We therefore find on thie 
point in favour of the defendant-appellant. 

[The rest of the judgment is not material 

bo this report.] . , 

Appeal decreed. 
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A.I.B. 1921 Allahabad 241 (1). 

TUDBALIi AND SULAIMAN, JJ. 

Gokul Prasad— Petitioner-A ppellanb 

v. 

Rim Devi —Opposite Party-Respondent. 

Firsb Appeal No. 86 of 1919, decided 
on 14bh June, 1921, from a decree of the 
Snb-J., Mainpnri. 

Civil P. C.. 8 . 144— Casts — Restitution — 
Interest must bi paid. 

Intsrest mast be allowed on ooats, wbiob are 
allowed in the original deoree bat disallowed in 
appeal at tbe time ot restitution. [P, 241, 0. 1.] 

Baleshwari Prasad —for Appellant. 

Shamnath Mashran —for Respondent, 


replaoed in exaotly the same position in 
whioh he would have been if the money- 
bad never been recovered from him. The 
plaintiff has had the nse of this money all 
this time; the defendant has been deprived 
of the use of it. He therefore is olearly 
entitled in justioe and equity to interest on 
the mooey. The resulb therefore is that 
we allow each of these appeals ; we modify 
the order of the oourt below ; tbe appellant 
will be entitled to reoover interest at six 
percent per annum, simple, on the sum due 
to him with effecb from the 15ih of June, 
1914, up to the date on whiah he recovered 
the principal sum due in each oase. Tbe 
appellant will have his costs in this Oourt* 

Appeal decreed. 


Tudball, J.:—First Appeals Nos. 86 and 
87 are really not true first appeals but are 
first appeals from orders passed in tbe 
execution department. They ought, as a 
matter of faot under the standing rules of 
this Oourt, to have been put up long ago 
for decision. The matter in eaoh case is 
exactly the same, Mt. Ram Devi instituted 
two suits for pre emption as against Gokul 
Prasad. He did not defend the suits but 
expressed his willingness to give up the 


AXE. 1921 Allahabad 241 (2). 
Stdabt, j. 

Ram Sakhi Ram —Aooused 

v. 

Emperor —Opposite Party. 

Criminal Referenoe No. 295 of 192l r 
deoided on 13bh June, 1921, made by tha 
S.J., Ghazipur. 


property on payment of the money due 
and aBked for his oosts. The first Oourt 
gave the plaintiff a deoree in eaoh oase and 
also awarded to her her costs as against 
the defendant. In eaoh oase Gokul Pra¬ 
sad appealed to the High Oourt only as to 
costs, and while hie appeals were pending 
the plaintiff pub her deorees into execution 
and recovered from him the amounts award* 
ed to her as oosts by the first oourt. On 
appeal the High Court Bet aside the first 
court's deorees as to the payment of oost 3 
and made the plaintiff pay the defendant’s 
oosts in eaoh case. In eaoh oase Gokul 
Prasad hag applied to the oonrt below for 
restitution. He sought to reoover from the 
plaintiff the two amounts whioh were taken 
from him in the two oases as being the 
oosts awarded to he* by the oourt of first 
instanoe and he asked.the oourt below for 
interest on these t^j.sums with effeob from 
the date on whioh they were paid, up to 
{he date of restitution. The lower oourt 
has merely stated that in its opinion, as thB 
amount was realtor the payment of oosts 
no interest should'be allowed. The order 
is obviously unjust and inoorreob. See- 
sion, j,44 is very, plain in its language. The 
appellant.Gokul iPrasad is entitled to be 
1991/A 814 82 


Putlio Gambling Act (III of 1867), S 8—Afonin 
found on persons ot gamblers cannot be seited. 

8. 8 justifies tbe seizing and (orlsiting of money 
found on the table or on the fljor or other places 
in the house, but not on the persons of the men 
arrested therein. [P, 243, C. 1.] 

Saila Nath Mukerjee —for Aooused. 

JudgmentThe faots ' are as 
follows:—A raid was made on a gaming 
house and certain men were arrested. The 
Police seized, amongst other things, the 
money that they found on the persons ot 
the men arrested and also what is vaguely 
desorlbed in tbe searoh list as “two anna 
and four anna bits whioh were found 
under the thigh of Ram Sakhi Ram,”—- 
these are the words of the searoh list. Tha 
Magistrate who tried the oase does nob 
appear to have determined whether tha 
Utter money was on the person of Ram 
Sakhi Ram or on the ground. From tha 
wording of the searoh list it is not dear 
whether Ram Sakhi Ram was or was nob- 
sitting on the heap of coins and trying to 
oonoeal them. Further, the Polioe failed ta 
note haw much money was in the heap. 

? at th0 learned Sessions 
Judge, while endeavouring to put right 

what he considered to be an error of tha 
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Magistrate, has failed to examine the faots 
in detail or in the light of the decision of 
Lindsay, J. in Tulla v. KingEmperor (1). 
He quotes the deoision bud does not 
appear to have grasped the meaning of it. 
Lindsay, J., laid down that under sec¬ 
tion 8, Aot III of 1867, money found on the 
persons of men arrested in a oommon 
gaming house oould not be confiscated, but 
money seized on the premises oan be 
confiscated. The point hardly requires 
judicial interpretation, for the words of the 
section are very clear. It says that " the 
Magistrate may order all the instruments 
of gaming found therein to be destroyed, 
and may also order all or any of the 
securities for money and all other artioles 
seized, not being instruments of gaming, 
be sold and converted into money and the 
prooeeds thereof with all moneys seized 
therein to be forfeited”. ' Therein’ means in 
the oommon gaming house. This seotion 
justifies the seizing and forfeiting of money 
found on the bable or on the floor or other 
plaoes in the house, but not on the persons 
of the men arrested therein. The reason 
for this distinction is tolerably obvious. A 
man found in a oommon gaming house is 
liable to have certain money oonfisoated, 
bub he is nob liable to have everything 
found upon his person oonfisoated. A man 
might have durrenoy notes for Rs. 10,000 
in bis pookets and he might be gambling 
with 2 anna bits. The law doss notoon- 
template confiscating Rs. 10,000 when 
the Rs. 10.000 is not being used 
for the purpose of gaming. This is what 
Lindsay, J., lays down in that deoision. 
Other judges have explained the law before. 
The point in this reference oannot be 
deoided as it stands, for the order of 
oonfisoabion direots that the oash seized 
shall be forfeited whether it was faund on 
the persons of the aooused men or nob. I 
send the oase back to the learned Sessions 
Judge. It is dear that hone of the money 
found on the persons of the aooused men 
can be forfeited. He will however ascertain 
and reporb whether the 2 anna and 4 anna 
bits stated to have been under the thigh 
of Ram Sakhi Ram were on Ram Sakhi 
Ram’s person or on the floor. 

From the extraordinarily vague des¬ 
cription given in the searoh list ib is 
impossible for me to say whether be had 
been oonoealiog the money in bis dhoti or 
whether be was sitting on the money. If 
41) (1919) 41 Alii 866=^64 l,O.250“17 868. 


the money was in his dhoti ib was on his 
person and oannot be confiscated, but if 
the money was on the floor and he was 
sitting on it ib oan be confiscated, Ib would 
have saved a great deal of trouble if the 
learned Sessions Judge had gone into the 
faots on these points himself. Further, 
there is nob a word on the reoord to show 
how many 2 anna and 4 anna bits there 
were. The learned Sessions Judge will 
kindly report on these matters and send 
the reference back within a fortnight of 
the receipt of this order. 

After receipt of the Sessions Judge’s 
report, the following further order was 
passed by 

Stuart, J.:—I find that Rs. 24-11-9 was 
seized in the gaming house. This amount 
does nob inolude the Gorakhpuri pioe and 
the cowries or the money found ou the 
persons of the gamblers. The sum of 
Rs. 24-11-9 has been rightly confiscated. 
The Gorakhpuri pioe and the cowries will 
also be oonfisoated. The money found on 
the persons of the gamblers will be returned 
to them. Let the reoord be returned. 

Order modified. 


* A.I.R, 1921 Allahabad 242. 

Tudball and Sulaiman, jj. 

Bindeshri Pershad and another— Plaint- 
iffs-Appellants 

v. 

Afzal Khan and others —Defendants- 
Respondents. 

Seoond Appeal No, 232 of 1919, deoided 
on 18th May, 1921, from, a deoree of the 
Diet. J. Benares, 

(a) Civil P C.. O. 41, B. 1 and O. 43, R. 1, 
(Allahabad)—8econd appeal—First Court’s judg¬ 
ment must be filed. 

HaviDg regard to tbe amendments of O. 41, 
R. 1 and O. 43, R. 1 of the Civil P. O., whioh the 
Allahabad High Court has made in exeroise of the 
powers giveu to it under 8. 133 of the Code, a 
memorandum of second appeal without a oopy of 
tbe first Court’s judgment is an incomplete docu¬ 
ment and is not properly preforrod, 19 A,L,7. 
698 (F.B.) Foil. [P. 343, O. 1] 

• (b) Muhammadan Law-Dower—Widow’s 
ii«n lor dower— Widow in possession transferring 
estate tuf not dowsr—Llen if extinguished and 
eannof be subsequently transferred. 

The question whether a widow who transfere 
her husband’s estate in her possession also trans¬ 
fers her dower debt ie mainly one of the construc¬ 
tion of the deed of transfer in eaoh oase, where the 
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flowec dabfc is not transferred either expressly cc 
impliedly along with the property, the widow’s 
possessory liea for the dowat baoomes extiogaished 
and she oaanot subsequently transfer it (Case 
Law disou9sed), [P. 244, Os. 1 & *J, P. 245, 0. 1.] 

Peary Lil Bmerit —for Appellant*. 

Iqbil Ahmid —for Raspoadenbs. 


• Sulaiman, J.:—This and the oonneoted 
appeal No. 233 of 1919 are appeals 
by the plaintiffs ia a suit brought for 
raoovary of possession of certain proper¬ 
ties. Preliminary objections are taken to 
the hearing of both these appeals by 
the learned Vakil for the respondents. 
. As regards Saaond Appeal No. 233 of 1919, 
the plea is that at the time when the appeal 
was filed a copy of the first Court’s judg¬ 
ment did not aooompany the memorandum 
of appeal and no application was ever made 
to get the time extended, with the result 
that no proper appeal was ever filed at all. 
As to Saoond Appeal No. 232 of 1919 it is 
Urged that after the dismissal of the other 
appeal it will bo barred by the principle of 
res juiicata> Wa agree that haviog regard 
to the amendments of Order 41, rule 1 and 
Order 42, rule 1 of the Oivil Procedure 
Oode which this Oourt has made in exer¬ 
cise of the powers given to it under sec¬ 
tion 122 of the Oode, a memorandum of 
seoond appeal without a copy of the first 
Oourt s judgment is an incomplete docu¬ 
ment and is nob properly preferred. The 
appeal mast accordingly be dismissed. This 
Is the view which has been accepted in a 
recent Pall Bench case in Bhairan Ohulam 
' Bam Autar (l). 

. -J? ° r dar to appreciate the plea of res 
.ludioata it is necessary to state the facts 
of the case first., One Mir Hidayab AH was 
cne owner of the property in dispute. He 
died leaving a widow, one Mt. Imaman 
xbibi, his mother Nurau Bibi and three 
siatera as his legal heirs and representatives, 
mo. imaman Bibi appears to have entered 
• l n6 ° Possession of the estate in lieu of her 

Ah7t r ?f 0bl1 ^ °T bb9 31stl of August), 1903, 
±rLZ * mamaQ Bibi purported bo 
“ 4 !“ aa £™ uabate o* her deoeased 

1 /flhh ^ M ‘ r . H,daya( ' Ali * iuoludlag her 
J/8bh share in ift, in favour of Babu Afzal 

~7~ ai “• aad 6he raoital of the sale-deed 
Jhowa that she alleged that during the 

Jife-bima of her husband the whole of the 
property had baeu transferred bo her 
• absolutely in fan payment of her dower 

(1) U921) 19 A.Ii.J, 598■ 63 1.0, 338. 


debt. One of the sisters of Mir Hidayab 
Ali sued bo recover possession of the estate 
against Babu Afzal Khan, the transferee, 
but the transferee inter alia cleaned that 
without payment of a proportionate amount 
of the balance of the dower debt her suit 
should not be decreed. His contention, 
however, wag repelled by the courts below 
and their judgments were upheld by this 
Court in Scoond Appeal No. 1246 of 1914, 
decided on the 3rd of November, 1914. 
On the 28bb of April, 1916, the present suit 
was filed by the plaintiffs, as transferees 
from one of the sisters and a daughter of 
the third. After the institution of the Suit 
Babu Afzal Khan appears fo have taken a 
second sale-deed from Mb. Imaman, the 
widow of Mir Hidayab Ali, on the 3rd of 
September, 1917, of her dower debt and a 
right to retain possession of the estabe 
in lieu of that debt. Fortified by this new 
sale-deed ha filed a written statement) 
pleading inter a/i'abbat wibboub payment of 
a proporsionate amount of the balance of the 
dower debt the plaintiffs were not entitled 
to a decree for the reoovery of their shares. 
The court of first instance decreed the suib 
for 15 sihams out of 39 sihams, and 
dismissed the suib with respect bo bhe 
remaining 5 sihams out of the 20 sihams 
olaimed. The plaintiffs, however, were not 
oalled upon to pay any part of bhe dower 
debb at all. Two appeals were filed against 
that deoreo. One by the defendants who 
urged that bhe deoroe ought to be subjeot 
bo the payment of a proportionate 
amount of bhe balanoe of the dower debt, 
and also challenged the decree as re¬ 
gards the 15 sihams; and bhe other 
appeal by the plaintiffs with reaped) 
to the 5 sihams as to which bhe suib had 
been dismissed. These two appeals were 
disposed of by the D.sbriob Judge by sepa¬ 
rate judgments. He dismissed the plaintiff’s 
appeal bub partly allowed the defendant’s 
appeal and made the deoree conditional on 
the paymenb of the amount which he found 
due from the plaintiffs to the defendants. 

Ibis dear that the points whioh were 
raised in the two appeals before bhe learned 
District Judge ware quite distinct and 
independent of oue another. Tnere was no 
common issue in the two judgments. These 
oases are not oases arising out of two 
separate suits whioh had been disposed of 
by one common judgment containing a 
Qommon finding on any parbloular disputed 
matter. The deoree of bhe first qorbu Is sbilj 
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being challenged in Seoond Appeal No. 232 
of 1919 and the judgment of the lower 
appellate Court in the other oase haa not 
deoided the point raised in this Seoond 
Appeal, whioh in our opinion is not barred 
by the principle of res judicata simply 
beoause Seoond Appeal No. 233 of 1919 
fails as not having been properly filed. 

Now, ooming to the merits of the appeal, 
it is true that before the sale-deed of 
the 31st of August, 1908, Mt. Imaman 
was entitled to retain possession of the 
estate and to resiet the claim of the heirs 
till her dower debt had been satisfied. It 
might also be said that she was entitled 
to reoover the balance of her dower debt 
after accounting for the profits reoeived, if 
she obo8e to surrender possession. But 
after the sale-deed the position was 
completely altered. In fact, the reoital in 
the sale deed that the property had been 
transferred by her husband in his life-time 
in full payment of her dower debt would 
suggest that the dower debt had aotually 
been extinguished at the time when the 
sale-deed was exeouted. That being so, 
we must take the sale-deed to be a 
deed of transfer of the property oovered 
by it, and nob a deed of transfer of her 
dower debt. The transferee after he had 
obtained possession of the property trans¬ 
ferred, held possession adversely to the 
widow. In our opinion, as the dower 
debthadnotbeentransferred to the vendee, 
thewidow'slien to retain possession of the 
property till her debt was satisfied must be 
taken to have beoome extinguished. It did 
not remain in her beoause she oould not 
retain possession of the property and resist 
thelolaim of the heir ; and it did not pass to 
bhe transferee for the simple reason that it 
had not been transferred to him. It is even 
doubtful whether after tbe transfer of the 
property and after tbe loss of possession 
by the widow she oould bring a suit to 
reoover her dower debt, as she had pub it 
out of her power to surrender possession bo 
bhe heirs. In any case, she did never, in faob, 
sue to reoover her dower debt within the 
three years of the deed of transfer dated the 
31st August, 1908. On the third September, 
1917. when she exeouted the seoond deed 
her possessory lien was not alive and 
could not be legally transferred to Babu 
Afzal Khan ; the dower debt bad also be¬ 
come extinguished and was at least barred 
by limitation. It has been strongly 
contended by tbe learned Vakil for bhe 


respondents that the right to retain pos¬ 
session of the property till her dower is 
satisfied is a smaller right in the property 
and must at least be taken to have passed 
when the larger right, the proprietary 
interest in the property, purported to have 
been transferred. He oonoodes however 
that the widow had no power to transfer 
the property itself. We do not agree with 
this contention. The transfer of the pro¬ 
perty by the widow was invalid beoause 
she had no power to transfer the property. 
Suoh a transfer does not necessarily imply 
a transfer by her of her right to retain 
possession of the property till her dower 
debt is satisfied and muob less would it be 
the oase where the sale deed leaves no 
room for doubt that the vendor’s allegation 
at the time was that the debt had 
aotually been satisfied and no longer 
existed. The widow by transferring 
the estate over whioh she had only a 
possessory right oannot by implication be 
deemed to have also transferred her lien 
together with her dower debt. This is fully 
established by the rulings of this Court in 
Ali Muhammad Khan v.Azizullah Khan (2) 
where it was expressly held that a transfer, 
of the estate did not imply the transfer of a 
dower debt, although it is true that in that 
oase the ground of decision was that bhe 
lien was personal to the widow and oould 
nob pass to the purchaser, and this is now 
not good law. In Ajuba Begam v. Nazir 
Ahmad (3), Mr. Justice Mahmood (at page 
116) pointed out that a purobaser from a 
widow, is of course, iu one sense the repre¬ 
sentative of the widow vendor, butheis 
not her legal representative in the sense 
in whioh upon her death her heirs would 
be. He is nob her representative in her 
olaim to dower because it is a money claim 
by itself and stands upon a different footing 
to the right of inheritance to a share in 
speoifio property : and that tbe deed of 
transfer of the estate passed nothing more 
to the vendee than the widow’s inherited 
rights in the property transferred. Then 
in Mohammad Husain v. Bashiran (4), it 
was held that where a widow had nob 
transferred her dower debt and with it the 
lien which she possessed but had transferred 
the estate of her husband, the deoree for 
possession against the vendee oould nob be 
made conditional on payment of any parb 


(2) (1083) 6 All. 60 = 1883 A.W.N. 204. 

(3) (1890) A.W.N, 115. 

(4) (1914) 13 A L.7. 1141 = 36 1,0. 109. 



•1921 


i. afzal khan (Sulaiman, J.) Allahabad 245 


BIKDESHRI PERSHAD V 

of the dower debt. As has already bean 
pointed oat » wa9 bald by a Bench of 
this Court in Seoond Appeal No. 1246 of 
1914 deoidad on the 3rd of November, 1914 
arising oat of the suit brought by Mt. 
Kariman, that Baba Afzal Khan was not 
entitled to resist Mt. Kariman's suit to 
recover possession of her share, on the 
ground that she must pay a proportionate 
amount of the dower debt. The same view 
has also been aooeoted in the recent oase 
of Maina Bibl v. Wasi Ahmad (5) where 
the contention that the right to retain 
possession in lieu of dower is a lesser 
right which must be taken to have been 
included in the larger right viz, the interest 
in the property, was repelled. The dead 
of transfer in that oase seams to have been 
similar to the one before us andJihe learned 
Judges held that the right to olaim her 
dower was not transferred under it and that 
the transferee could not oonyjel the other 
heirs to pay a proportionate amount of 
the balanoe of that dower debt. In our 
opinion the question is mainly one of the 
construction of the deed of transfer in each 
oase and as we have pointed out the deed 
of sale in this particular instanoe neither 
expressly nor by implication purported to 
transfer the widow’s lien. Sbrong reliance 
has baen plaoed on behalf of the 
respondents on the Fall Banoh case 
of Beeju Bee v. Syed Moorlhiya Saheb (6). 
•One of the judgments ;in that oase 
does to some extenb support the respon¬ 
dent's contention. Abdur Rahim, Offg. O.J, 
pfber disousaing at length various rulings 
whioh lay down that the right to retain 
possession of the property in lieu of a 
dower debb is a transferable right gogs on 
to remark that inasmuch as a widow, 

■ although she has no power to sell the 
property in her possession and therefore the 
sale itself will nob bind her husband’s 
heirs, can however transfer her possession 
along with the dower debt, the transfer must 
be upheld to that extenb. If this observation 
was based on the particular terms of the 
sale-deed before the learned Judges we have 
nothing to say against it. But if this was 
meant to be a general observation that a 
itransfer of the property itself necessarily 
duplies a transfer of the dower debt by the 
■' Widow, oven, though the deed expressly says 

W |l9 “> 883-61 1.0. 343-17 A.L.J. 

**6) .(1990)40'lbdf Sit-II Ii.W. 160-CS 1.0. 806 
. «*W lW. «7 IF.fc). W 


to bbe contrary, we are unable to agree 
with it. We may note that Seshagiri 
Ayyar, J., who agreed with the conclusion 
of the Officiating Chief Justice,seems 
to have based bis deoision on an altogether 
different point, namely on the principle of 
subrogation and on the principle of 
equity whioh oompels a plaintiff to disobarge 
a lawful debt before recovering possession. 
He considered that these principles were 
well recognised and should be applicable 
to the oase of a sale by a widow. The sale 
deed in that oase purported to have been 
exeouted with respeot to a part of the 
estate of her husband for payment of the 
dower debb due to the lady aa well as for 
discharging other debts and family 
expanses. According to the view whioh 
ab one time seems to have prevailed in 
Madras, one of the heirs of a deceased 
Mabommedan who happens to be in 
possession of the entire estate oan transfer 
a partofithe estate for the pnrpose of 
discharging the debts of the deoeased 
Mahommedan and suoh transfer would be 
binding on the other heirs. Seshagiri 
Ayyar, J,, seems to have applied this 
principle to the oase before him. 
This Courb, however, has consistently held 
that on the death of a Mahommedan 
owner the estate devolves immediately on 
all bbe heirs, who own independent 
spaoifio shares in the property, and suoh 
devolution is nob postponed till all the 
liabilities and debts have been discharged. 
In Jafri Begam v. Amir Muhammad Khan 
(7), it was pointed oat that one of suoh 
heirs even if in possession would nob 
be competent to transfer the estate 
of the other heirs, nor would he represent 
them in a suit. The learned Vakil for 
the respondents has also referred us to oer- 
baiu older oases Syed Mohammed Usudoollah 
Khan v. Urashee Bebse (8), Mt, Kummur- 
oo--nissa Begum v. Mohammad Husain (9) 
and Mt. Ohufoorun Bebee v. Khwajeh Mus - 
tukedeh (10), In view of the onrrent of 
reoenb authorities it is not neoeasary for 
us to disousa these earlier oases. 
Reliance has 9 I 90 been plaoed on bbe 
recent ruling in Abdullah v. Shamsul Hag 
(11) in whioh two learned Judges appa¬ 
rently held that the possessory right of a 


17) U886) 7 All, 899 — 1886 A.W.N. 318 (F.B.). 

(8) (1866) 1 Agra H.O.B. 160. ' ' 

(9) (1866) 1 Agra H.O.B. 368. 

(10) (1867) 8 A|ta H.O.B. 800. 

(1,1) (1010) ^8 A,E.,J, 069 -08 I.O. 693. 
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•widow oould ba transferred even though 
her dower debt was nob transferred. That 
oase has no bearing on the present oase 
and it is therefore unnecessary for us to 
say whether we agree with the view 
expressed therein or not. We are of opinion 
that after the execution of the sale deed 
dated the 31st of August. 1908. whioh did 
not transfer the right of the dower debt, 
Babu Afzal Khan is not entitled to resist 
the heirs’ olaim and urge that they must pay 
a proportionate amount of the dower debt 
due. 

The decree of the lower appellate Courb 
must therefore be set aside and that of the 
oourb of first instanoe restored. We accord¬ 
ingly allow the appeal, set aside the deoree 
of the lower appellate Court and restore 
that of the court of first instanoe, 
including costs in all courts 

Appeal allowed. 


A.I.R. 1921 Allahabad 248 (1). 

Banerji, j. 

Bhagwant Kishore —Plain tiff-Applicant 

v. 

Sanwal Das —Defendant-Opposite Party. 

Civil Revision No. 98 of 1920, deoided 
on 13th May, 1921, from an order of the 
Disb J.. Agra. 

Provincial Insolvency Act (1887), S. 43. 

A Reooiver ia insolvency is not entitled to. 
appeal against an order under 8. 43. [P. 246, 
Os. 1 aud 2.] 

Baleshtonri Prasad —for Applicant. 

Kailas Nath Kalju—lor Opposite Party. 

Banerji, J.:— Id my opinion the view 
takeD by the court below is right. In bhis 
oase a Reoeiver was appointed and be 
appliod to the oourt under seotion 43 of 
the Provincial Insolvency Aot, for the 
taking of proceedings against the insolvent 
for alleged malpraotioes. The oourb went 
into the matter and dooided in favour of 
the insolvent and refused to take aotioD 
against him. From this order the Reoeiver 
appealed to the Distriot Judge, as the order 
of tho oourb of first instance was an order 
of tho Judge of the Court of Small Causes, 
invested with insolvency jurisdiction. The 
learned Judge has held that the Reoeiver is 
not an aggrieved party and is not there¬ 
fore entitled to appeal. I agree with that 
view. Tho Reoeiver is not an aggrieved 
party and does nob represent the Crown. 
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His position is that of representative oP 
the creditors. It has been held in Ladu 
Barn v.MahabirPrasad (1) that a oreditor 
is not an aggrieved party and is not entitled 
to appeal against an order passed under 
seotion 43. The same priDoipIe applies to 
the present oase. I accordingly dismiss- 
the application with costs. 

__ Application dismissed. 

O) (*917) 39 All. 171" 37 I.O. 996 = 16 A.L.J. 31*. 

A.I.R. 1921 Allahabad 246 (2). 
Kanhaiya lal and Wallace, jj. 

Ram Prasad and another —Acoused*: 
Appellants 

v. 

King-Emperor— Respondent. 

Criminal Appeal No. 312 of 192], deoi-' 
ded on 17fch June, 1921, from an order of 
bbe S. J., Jhansi. 

Criminal P.O., Ss. 234 and 239 -Three offences 
within 1J months but not committed in the same 
transaction—Joint trill of several accused is 
illegal, 

Tho exieteooo of section 239 specifically dealing 
with the case of several aooueed, and the arrange¬ 
ment of the eeotione dealing with joinder of 
chargee constitutes snob a repugnanoy in tho oon- 
text eb to prevent the reading M a person ” in 
8. 234 as inoludingseveralpereone. [P. 247, 0. l.J . 

Four persona were jointly tried for 3 daooitiea 
oommitted on different dates and at different 
places but within the epaos of 12 months. [P. 246, 
0 . 2 .] 

Held that the offenoes were not oommitted in 
the same transaction and the joint trial of the 
four aooueed wa6 illegal, S3 Oal. 292, 19 A.L.J. 
610 and (1910) M.W.N. 640, Foil. [P. 247, 0. 2 J 

R, Malcomson —for the Crown, 

Wallach, J.:—The two appellants have 
been tried in one trial with two other men 
for having oommitted three dacoitiee in 
the Jhansi distriot, one on the 19th of 
February, 1920, and two others on the 22nd 
of February, 1920, at different plaoes. They 
have been 89ntenoed to transportation for 
life on eaoh obarge, the three seufences of 
transportation for life to run concurrently. • 
The question arises whether the four • 
persons oould bo tried jointly not merely of 
one offence bub of three offences of the . 
same kind oommitted within the spaoe of 
12 months, although they were not offenoes 
committed in the same transaction. Seotion 

234 of the Code of Criminal Prooeduro lays 
down that “ When a person is aooused o£ v 
more offenoes than one of the same kind ' 
oommitted within (/he spaoe of 12 month: • 
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from the first to the lasb of suoh offenoes, 
be may be charged with, and tried at one 
trial for any number of them not exceeding 
three”. Seotion 239 of the Criminal Proce¬ 
dure Code lays down that " When more 
persons than one are accused of the siime 
offence or of differonc offenoes committed 
in the same transaction, or when one person 
is aooused of committing any offenoe, and 
another of abetment of, or attempt to 
commit, such offenoe, they may be charged 
and tried together or separately, as the 
oourt thinks fit; and the provisions con¬ 
tained in the former part of this Chapter 
shall apply to all suoh charges.” Each of 
the aooused oould have been tried in one 
trial for the three offenoes of daooity 
committed within the space of twelve 
months. 

The four aooused oould also have been 
tried jointly in one trial for any one of the 
three daooities in which they are alleged to 
have taken part, bub all oould not be tried 
together at one trial for the three daooities, 
as these offenoes were nob committed in the 
same transaction. Section 231 is one of a 
□umber of seotions which are grouped 
together under the heading of ” joinder of 
oharges”. This may, and in faot does, refer 
to oharges both against single and several 
aooused. But the sections under the 
general heading relating bo these re9peotive 
oases are kept separate. Seotion 233 lays 
down a general rule that for every distinct 
offenoe there is to be a separate, oharge 
and that every suoh oharge is to be tried 
separately, exoept in the oases mention¬ 
ed in seotions 231, 235, 236 and 239. 
Seotiods 231 bo 238 by their terms refer 
bo the oase of a single aooused. Seobion 
239 deals with the oase where more 
persons than one are aooused. The 
legislature intended to and did by these 
seotions differentiate bebween the oases of 
a single and several aooused. It cannot be 
said bhat all the seotions prior to seo. 
239 apply bo both these oases, although in 
berms they refer bo one only, viz, that of a 
single aooused. The existence of a seo. 
(239) speoifioally dealing with the oase 
of several aooused, and the arrangement 
of the seotions to which we have 
L wfarred, constitutes suoh a repugnanoy 
in bhe context as prevents us from reading 
a person " in seobion 231 as; including 
several persons. Seotion 239 provides 
ifchafr! several persons may be oharged 
and - tried,., jointly only when they are 


aooused of the same offenoe, or of different 
offenoes committed in the same transac¬ 
tion. The provisions contained in seo¬ 
bion 231 are not applicable where there ar» 
several accused, possibly because otherwise 
oomplioations and confusion in the trial 
might ensue. If several persons were tried 
together for several offenoes not arising 
from the same transaction, although they 
were initially oharged with having taken 
parb in all the30 different offences, the 
several aooused might be unduly prejudiced 
by their joint trial of several offenoes 
together with several co-aooused. This 
view was taken in the oase reported in 
Budhai Sheikh v Emperor (1), and seems 
to underlie the deoieion in Bam Sahai v. 
Emperor (2). The faots of thab case are 
not on all fours with the faots of the 
present case, because in that oase all 
the appellants wore charged with having 
taken part in one of bhe daooities in 
question, two of them with having taken 
part in the sooond daooity and two others 
in bhe third daooity. We are of opinion 
thab when the Criminal Procedure Code 
lays down as a general principle thab eaoh 
person should be tried separately and there 
should be a separate oharge except as is 
otherwise speoially laid down, the exception 
to the general rule must be construed 
striotly in favour of the aooused. No doubt, 
as provided for by the General Clauses 
Act, words in the singular shall include 
the plural and vice versa, bub this is only 
where there is nothing repugnant in the 
subjeot or context. Ou a strict construc¬ 
tion, the method adopted in the Oourb 
below was not warranted. An illegality 
has therefore been oommitted in bhe trial 
of this oase whioh renders the oonviotions 
invalid. 

A similar view was taken in Shanmooga 
v. Emperor (8 in whioh it was held that 
the joint trial of four aooused for two 
offenoes of daooity committed on bwe 
different dates and not forming parb of the- 
same transaction was illegal. We therefore 
seb aside the oonviotions and sentences in 
this oase ; but having regard to the faob 
that eaoh of the appellants is already 
undergoing a sentence of transportation tor 
life under seobion 400, 1. P. 0„ we do not 
direot a re-trial. 


(1) (1906) 83 Oal. 299*10 O W N. 89. 
<*! 19 A.L.J. 610-611 . 0 . 696. 

0) (1910) M.W.N. 6IQ-7 I.O, 890. 
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PlGGOTT AND KANHAIYA LaL, JJ. 

Baldeo Singh —Defendant-Appellant 

* v. 

Udal Singh and another (Plaintiffs) and 
others (Defendants) — ^Respondents. 

First Appeal No. 150 of 1919, decided on 
25th May, 1920, from an order of the Dist. 
J., Moradabad, dated 11th September, 
1919. 

• (a) Registration Act , 8. 17 -Mutation pro . 
ceedmgs—Petition of compromise fixing shares 
and asking mutation accordingly-Petition is not 
compulsorily registrable (Piggoit.J. Centra). 

Per Kanhaiya Lal % J.—A petition filed by the 
parties to a mutation prooeediDg, stating that the 
parties had arrived at a settlement amongst 
themselves, fixing the shares which eaoh was to 
«et in the property of the deoeased and asking 
that mutation ol names might be afieoted in 
accordance therewith does not require registration. 
{Case-law dieouesed). [P. 248, U. 2.] 

Per Piggott , J.—Where parties approaoh the 
Revenue Court with a petition whioh, at the time, 
they hope, will serve as a document ol title, that 
is to say, as an authoritative admission by eaoh 
party, as against the other, of the title of the 
other party, to whatever share has been agreed 
npon amongst them, any petition co drafted as to 
satisfy these conditions beoomes a dooument 
purporting to declare the rights of the parties 
concerned in immoveable property, and if that pro¬ 
perty is worth more than Re. 100, it requires 
registration. In the absenoe of registration it is 
not admissible in evidence and is of no effect as a 
dooument of title. [P. 254, 0, 1.] 

<b) Registration Act . 8. 17— Family settlement 
—No registration is necessary, 

A 6ona fide settlement of family disputes does 
not require registration although it may relate 
to immoveable property. (Case-law disoussed.) 
[P. 252, 0. ».] 

•fc) Registration Act, 8. 49— Unregistered deed 
though invalid lor transferring rights is admissi • 
ble to prove agreement . 

Even if a petition of compromise required regis¬ 
tration, it would still be admissible in evidence al¬ 
though not registered as collateral evidenoe of an 
agreement, though it might Dot operate to efieot- 
uate a valid transfer of -rights in immoveable 
property. [P. 258, 0. 1,] 

(d) Registration Act , 8. 49— Agreement acted 
upon— Patties cannot resile from it—Part-per¬ 
formance, 

Where an agreement has been aoted upon and 
parties, have ecjoyed benefits thereunder, neither 
party oan be allowed to resile from tbe agreement 
although it may be unregistered. [P. 269, 0. 1.] 

M. L. Aganoala and B. E. O’Conor — 
for Appellant. 

Tej Bahadur Sapru and Surendra Nath 
Sen — for Eespondents. 


Kanhaiya Lai, J.:—The dispute in 
this appeal relates to certain property 
whioh belonged to Narpafi Singh, who died 
ohildless in April, 1912. He had six 
nephews alive at the time of his death. 
Oat of them three, namely, Eaghnbar 
Singh, Tara Singh, and Rewat Singh, were 
the sons of his brother Ganpat Singh, one 
Baldeo Singh was the son of his brother 
Dalip Singh, and the remaining to Gajram 
Singh and Genda Singh, were the sons of 
his brother Roshan Singh. Ganpat Singh, 
Dalip Singh and Roshan Singh had died in 
the lifetime of Narpat Singh and had been 
living separately from him ; so were their 
sons. On the death of Narpat Singh an 
application for mutation of names was pre¬ 
sented by Raghubar Singh, Tara Siogh and 
Gajram Singh on behalf of themselves and 
their minor brothers. Rewat Singh and 
Genda Singh, for the entry of the names 
of all the nephews in respeot of the estate 
left by the deoeased, in equal shares. An 
objection was filed by Baldeo Singh, 
claiming a half-share in the said property 
on the ground that Ganpat Singh had 
been adopted in another family and that 
according to the oustom prevailing in the 
tribe to whioh the parties belonged the 
nephews of a deoeased oo-sharer were 
entitled to inherit his property per stirpes. 
A settlement was eventually arrived at, 
whereby a one-tbird share was allotted to 
the sons of Ganpat Singh, now represented 
by the plaintiffs, a one-third share to 
Baldeo Singh, and a one-tbird share to 
the sons of Roshan Singb. In pursuanoo 
thereof an application was filed in the 
mutation proceeding on the 7th of August, 
1912, abating that the parties had arrived 
at a settlement amongst themselves, fixing 
the shares whioh eaoh was to get in the 
property of the deceased, and asking that 
mutation of names might be effeoted in 
aooordanoe therewith, The petition con¬ 
tained a detail of the landed property left 
by Narpat SiDgh, with a specification of 
the share whioh each party was to hold. 
Subsequently they divided the house 
property also and undertook to pay the 
debts due by Narpat SiDgh in the same 
proportion. Certain agreements were 
exeouted and registered by the parties to 
eviJenoe the latter transactions. 

The allegation of the plaintiffs, who are 
tbe descendants of Ganpat Singh, is that 
the oonsenb of tbe sons of Ganpat SiDgh 
had been obtained at the time of the settle- 
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ment by fraud, that ona of the sons was a 
minor at the time and that tbe other sons 
-were of immature understanding. They 
olaimed that they were entitled to a halE- 
share io the property left by Narpab Singh 
and sued for the reoovery of suoh portion 
as the defendants held in excess of their 
half-share, with mesne profits. The trial 
court found against them and dismissed 
their olaim. The lower appellate Court 
allowed their appeal and remanded the suit 
to that oours for a decision on the merits. 

The trial oourt found thab no deception 
had been practised by tbe defendants and 
that the settlement made was binding on 
tbe parties. The lower appellate Court 
did not determine whether any fraud or 
deception had been practised. It treated 
the petition of compromise, filed in the 
' mutation proceeding, as inadmissible for 
wanb of registration ; and from tbe obser¬ 
vation made by it that the parties had 
apparently aoquiesoed in the arrangement 
.for some years andthatihe representatives 
of eaoh of the brothers of Narpab Singh 
• had discharged one- third of bis debts.it 
might be inferred that it was inclined to 
hold thab some suoh arrangement had 
taken plaoe, but no explioib finding was 
reoorded by it. 

The first question for consideration io 
this appeal is whether tbe petition of oom- 
,promise filed in the mutation proceeding 
purported or operated to create, extinguish 
or declare any rights in immoveable pro¬ 
perty of bhe value of over rupees one 
hundred, and required registration. The 
petition does not by itself purport to 
create or extinguish any right to-or interest 
in immoveable property. It doe 3 nob even 
purport bo deolare any suoh interest. It 
begins by reciting thab a mutual settlement 
had taken plaae whereby the shares of eaoh 
of the contending parties had been fixed in 
a particular manner, and then goes on to 
ask thab the mutation of names may be 
effeobed in accordance with the shares 
specified in the application. The reoibal 
in question was intended to serve merely 
as a preclude to the operative part of bhe 
petition and oannob independently of the 
-operative part serve as a valid lest for de¬ 
termining whether the petition in quesbion 
'required registration. As pointed out in 
■ Sakharam Krishnaji v. Madan Krish • 
and in 8atrohan Lai v. Nageshwar 


Prasad (2), the expressions “ create”, 
“ assign ”, "limit” or “ extinguish, ” imply 
a definite ohange of legal relation to pro¬ 
perty by an expression of will embodied in 
thedocumenb referred to, and the expression 
" declare " must import a similar meaning. 
An acknowledgment might serve as evid¬ 
ence of bhe right acknowledged, bub ib 
might nob have been made with an intenb 
to “ deolare ” thab right. A letter contain¬ 
ing an admission, direob or inferential, or 
a reoital that a partition has taken place or 
a settlement has been arrived at in a parti* 
onlar manner, does not ” deolare ” a right. 
Thab term implies a declaration of will 
made in writing to serve as evidence bhereof 
and not a mere statement of fact. Unless 
suoh a distinction is accepted, all corres¬ 
pondence and petitions would have to be 
exoluded, from* which any admission or 
acknowledgment might bo gathered of a 
right or interest, the instrument of whioh, 
if there was one, woujd need to be regis¬ 
tered. 

The objeob of filing a petition of com¬ 
promise in a mutation proceeding is to 
intimate to tbe oourb in whioh that 
proceeding is pending that the matters in 
oonteotion between tbe parties have been 
Bottled out of court and do not any longer 
require determination and that bhe mutation 
of names may be effeotad in accordance 
with thab settlement. Indireotly, bhe 
petition reciting the settlement might serve 
in a future proceeding as evidence of bhe 
terms of the settlement, but its objeob is 
direobly to obtain mutation in a particular 
manner and nob to deolare any rights. 

The petition in the present oase asked 
that the mutation of names should be 
efieoted in aoaordanae with the settlement 
arrived at, after stabing what the nature of 
that settlement was. It was, to use bhe 
language of their Lordships of the Privy 
Oounoilin Parnal Anniv. Lakshmi 4»n» (3). 

mere step of judioial procedure and 
did not require registration. A mutation 
proceeding is a proceeding in whioh evidenoe 
oan be taken and the rights of parties 
determined in a summary manner unless 
adjusted oub of courb, and, as their Lord- 
ships of the Privy OoudoU observed in 
Bindesri Naik v. Ganga Satan Sahu (4). 


fX Snow 0 ; J ®" 85 I0< 770-8 0 L J. 389. 
(8) (1099) 99 Mad. 608-86 I,a. 101-9 M.L.J. 14? 
-T Bar. 616 (P.C.). 

(4) (1 098) 9° All. 171-96 I.A, 9-7 Bar, 379 

irtUfl' 


U) (1880) 6 Bom. 282. 
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the provisions of section 17 of theEegistra- 
tion Aob do nob apply to proper judioial 
proceedings, whetheroonsisting of pleadinga 
filed by the partiesor of orders made by the 
Court. As the pebition contained nothing 
moro than a reoital of the oral settlement 
effected out of oourb it should nob have 
been excluded by the lower appellate 
oourt from consideration in determining 
whether suoh a settlement had taken place. 

The next question is whether such a 
settlement could bave been effected out of 
oourb, so as to affeot immoveable property 
of the value of Rs. 100 and upwards, 
otherwise than by a registered instrument. 
Seotion 9 of the Transfer of Property Aob 
(IV of 1682) says that a transfer of 
property may be made without writing in 
every oa6e in whioh a writing is not 
expressly required by law. A family settle* 
mentof diapubedolaims does not necessarily 
involve the transfer of a right from one 
person to another. In Stapiltonv. StapiU 
ton (5) it was held that 

11 an agreement entered into upon a supposition 
of a r;gbt, or of a doubtful right, though it 
afterwards comes out that the right was on the 
other eido, shall be binding, and the right shall 
net prevail agaiast the agreement of the parties, 
for the right must alwa)8 boon one side or the 
other ; and, therefore, the compromise of a 
doublful right would bo a sufficient foundation of 
an agreement.” 

Commenting on that decision the Editors 
of the Leading Cases in Equity says 
(p. 254) 

" From tho oaso of 8tapilion v, Stapilton (6) 
the ourront of au'-boritiea has been uniform, and 
wherever doubts and disputes have arisen with 
regard to tho rights of different members of the 
same family, and lair compromises havo been 
entered into to preserve the harmony and 
affsotiou or to 6ave the honour of tho family, 
those arrangements have been sustained by this 
Oourt, albeit , perhaps, resting upoD grouods wbioh 
would uot have been considered satisfactory, if 
the transaction bad occurred between mere 
strangers. And a family arrangement may also be 
implied, without any express written oontraot, 
from a long oouree of dealing between the 
parties ” 

In Gordon v. Gordon (6) Lord Eldon 
observed:— 

" Whore family agreement, bave been fairly 
enterei into, without oonoealment or imposition 
upon oithor side, with no suppression of what ia 
true, or suggestion of what is false, then, although 
the parties m*y havo greatly misunderstood their 
situation and mistaken their rights, a oourt of 


(6) 1A.&K. 3 = 1 White and Tudor 334 (8th 
Edo). 

(6) 86 E, R. 910-3 Bwanst 400 = 19 R.R. 330, 
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equity will not disturb the quiet whioh is tho 
consequence of thAt agreement.” 

In a settlement of a doubtful right truth 
may be on either side, but the essential, 
effect of the settlement is that further 
trouble or investigation is put an end to 
and a settlement is oonoluded to restore 
harmony. Suoh a settlement does nob 
necessarily imply a transfer of property or 
rights by one party to another. It proceeds, 
in the language of their Lordsfaipa of the.. 
Privy Council in Rani Mcwa Ruwar v. 
Rani Hulas Ruwar (7). 

11 On the a-eamption that there was an antece¬ 
dent titlo of some kind in the parties and the 
agreement acknowledges and defines what that 
title is.” 

In Rhunni Lai v. Oobmd Rrishna • 
Narain (8), their Lordships of the Privy 
Oounoil, referring to a compromise entered 
into between oerbain members of a family, 
by whioh they had settled their disputes 
and divided the family property quoted with 
approval certain observations in Lalla 
Oudh Beharee Lall v. Ranee Mewa Roonwer 
(9) wherein the learned Judges had 
said :— 

11 The true oharaoter of tbs transaction appears* 
to us to have b3en a settlement between the- 
several members of the family of their disputes, 
eaoh one relinquishing all olaim in respeot of * 
all property in dispute, other than that' 
falling to his chare, and recognizing the right 
of the others as they had previously asserted it, 
to the portion allotted to them, respectively. ' It- 
was in this light, rather than as conferring a new 
distinot title on eaoh other, that the parties 
themselves seem to have regarded the arrangement 
and W3 think t hat it is tho duty of tho Courts to 
uphold and give full effect to sach an arrangement,* f 

If a family settlement does not involve 
the transfer of any rights in immoveable 
property from one party to another and* 
merely defines or acknowledges the antece¬ 
dent rights of contending members of the^ 
family, whioh were till then involved- 
in doubt and uncertainty, or settles 
disputes relating thereto, such a settle¬ 
ment does not fall within the purview 
of any of the provisions of the Transfer 
of Property Aob (No, IV of 1882) and need 
nob be reduoed to writing. The considera¬ 
tion for suoh a settlement is the mutual 
promises made or forbearance shown by 

( 7 ) (1874) 1 I.A, 167-13 B.L.R. 312-3 Bar. 814^* 

(8) (1911) 93 All, 856-10 1,0. 477-98 I.A, 8S 

(P.O.). 

(9) (1868) N.W.P.H.O.R 83, 
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ona party to tho other, and it is not open 
to either party to suoh a settlement to 
resile from it afterwards. The position of 
the parties is Deoessarily altered by f suoh 
a compromise, so that if the question is 
afterwards opened up they cannot always 
be replaoad as they were before the com¬ 
promise, Any one of them may be in a 
less favourable position for renewing 
his litigation ; he may have to undertake 
an additional trouble and expense in 
again getting up his case, and he may 
no longer be able to produoe the evidence 
which would have pro red ib originally. 
It is thus a detriment to the party con¬ 
senting to a compromise, arising from a 
neoessary alteration in bis position whioh 
prevents the other party from going behind 
it, and no Court of equity would permib a 
settlement into whioh the parties have 
entered with open eyes to be re-opened with 
impunity. The defendant Baldeo Singh 
was denying the right of the sons of 
Ganpat Singh to succeed to the property 
of Narpat Singh, on the ground bhat 
Ganpat Singh had been adopted in another 
family. If his objection bad been tried 
and found to have been valid, the plaintiffs 
would cot have been entitled to any share. 
He was also setting up a oustom by virtue 
of which, aaoording to his contention, the 
nephews were entitled to inherit per 
stirpes. It is unnecessary to inquire whether 
his pleas were well founded or nob. If he 
ohose bo surrender his objections and to 
reduoe his claim from'a half to one-lhird, 
in consideration of the sons of Ganpat Singh 
and Boshan Singh consenting bo allow him 
that share as if the inheritance had devolved 
per stirpes, it would be inequitable to permib 
bbe plaintiffs or the descendants of Roahan 
Singh now to go behind that settlement and 
to re-open matters whioh the object of 
that settlement Waa to set at rest onoe 
and for ever. 


The settlement here made was eviden 
not oonfioed to the landed property left 
Narpat Singh, for soon after the pari 
had succeeded in getting mutation of nat 
effeoted in aooordanoe with that settleme 
they proceeded to divide tbehouae prope 
and to apportion the liability for 
Payment of. bbe debts due by Narpat Bit 
in a similar 'proportion. They have b. 

possession in ‘'aeoordanoe with t 
settlement since and have paid the da 

J? b J N f r £‘ l Siagh aa » Plaintiffs « 
defendant No. 1 , and the other defends 


had been entitled to one-third share eaoh 
in the property of the deceased. 

In Raiihai Lai v. Brij Lai (10' where 
upon the death of a person governed by the 
Mitakahara law his nephew and some other 
membars of the family disputed the right of 
his widow to succeed to hie property, and a 
compromise was entered into by whioh 
the property was immediately divided and 
the right of the nephew to sucoeed as the 
adopted son of another deceased nnole was 
recogDized, it was held by their Lordships 
of the Privy Counoil, in a suit brought 
after the death of the widow of the original 
holder by the nephew aforesaid aDd his 
brother, claiming the entire property as 
reversioners, that he was estopped, by 
reason of his having sobered into the 
agreement of compromise and obtained 
benfib thereunder, from claiming as a 


reversioner. 

In Ml. Eardei v. Bhagvan Singh (11), 
where a widow had divided oertain property 
in her life-time between her daughters 
and daughter’s sons in absolute right, 
surreDderingher own interest therein, and a 
sale was subsequently made by one of her 
daughters in re3peot of the property whioh 
had been allotted to her share, thevalidityof 
whioh was challenged by another daughter 
after the deatji of the widow, their Lordships 
similarly held that the arrangement so 
made was binding on tho daughters after 
the death of the widow. They referred to 
the evidenoe showing that tho said arrange¬ 
ment had been aoted on in the life-time of 
the widow and observed :— 


" The true inference apppars to their' Lordships 
to be that, at a time when Pato (the widow) waa 
olajming to be absolutely entitled to the property 
la her possession, and when her rights and those 
o! her daughters were in doubt, the members, of 

!u 0 /!? i!y u a8reed acd among themselves 

that the whole property ehould be at onoe divided 

among the daughters and their sons then living 

the mother surrendering * her claims and eaoh 

daughter accepting the property allotted to her in 

severally in lieu o t the undivided share i Q the 

whole e b . a to whioh would have devolved upon has 

on her mother's death and abandoning her right of 

Wh!.t T K rBh lKi 0a lh ° d °“‘ h ° f 0Uh " °' h#t ai8 ‘”«- 
Whether this arrangement la binding on the 

!£* n fw 8 oaD ?, ot be determined in this suit, and 

on that question their Lordships express no 

opinion. Bot the plaintiff at all event* i« bound 

, 0 . wn “B reem ? n *: and in view of this fact, 

a«. n l*!J. 8 „ , t aV0at J 8 . h u 0W . n by th * 0onrlB family 

008 P8r,0d which 

na» elapsed ilnoa the arrangement waa m ode, eh* 
(1°) All.,487-47 1.0. 907-45I.A. 118 

(11) (1919) 94 O.W.N. 105-501.0. 819 (P.O.). 
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oannot now ba allowed to repudiate the agreement 
and to impeach a sale which was made upon the 
faith of it, ” 

The learned Counsel for the plaintiffs- 
respondents relies on oerbain deoisions of 
this Court in Bharosa v. Sikhdar (12), 
Bhagwan Sahai v. Har Chain (13), and 
Rustam All Khan v. Mt, Gaura (14), Bnb, 
as pointed out by Chamier, J. t in the firsb 
of the oases above referred to (at page 
1000), it is unsafe to assume in the case 
of every compromise that a party had 
some antecedent title to the property 
allotted to him. Some compromises, as 
he said, oerbainly reBb on no suoh assump¬ 
tion and ib often happens that property is 
conveyed by one party to another in 
consideration of the abandonment of a 
claim by the other. In the seoond oase 
above referred to the petition of compro¬ 
mise filed in the Revenue Courb dealt with 
matters beyond the soope of the inquiry 
pending before the Revenue Court, 
one of whioh afterwards beoame the 
subjeob of contention in the Civil Court, 
and ib was distinctly reoognized that, 
though the petition of compromise whioh 
was tendered in evidenoe as a title-deed 
was not admissible in evidenoe to prove 
that a transfer of ownership was effeobed, 
undoubtedly ib oould, along with the order 
passed thereon, be admitted' in evidenoe 
and must be taken into aooounb for what ib 
might be worth in deoiding the issues 
raised in the oivil suit. In the last oase 
mentioned above there was evidently no 
completed settlement of the dispute, for 
the petition of compromise was repudiated, 
after it was filed, by one of the parties 
thereto and mutation of names was 
effeoted in his favour regardless of its 
terme. 

A reference has also been made to 
the deoisions in Kashi Kunbi v. Sumer 
Kunbi (15) and Jagrani v. Bisheshar 
Dube (16). In the former oase a compro¬ 
mise was filed in a oivil suit, embodying a 
provision as to the right of pre-emption 
whioh was nob embodied in the deoree, and 
ib was held by this Court that the petition 
of compromise, so far as ib purported to 
oonfer a right of pre-empbion outside the 

(12) (1914) 12 A.L.J. 998 = 27 1.0. 97. 

(18) (1911) 93 All. 475 = 10 1.0,848= 0 A.L.J. 309. 
(14) (1911) 83 All. 728-12 I.O- 109-8 A.L.J. 

918. 

(16) (1910) 32 All 206 = 6 I.O. 234 = 7 A.L.J. 206. 
116) (19161 98 All.866 —35 1.C.701-14 A.L.J. 449 
(P.B.). 


soope of the suit, oould nob affect immove¬ 
able property, a right bo whioh oould be 
oreated only by a registered instrument. 
In the latter oase, the daughter of the last 
male owner was induoed to withdraw her 
olaim to mutation of names in her favour, 
in consideration of certain bonds whioh the 
brother of the last male owner had agreed 
to exeoute in her favour, bub whioh she 
never reoeived, and the consideration of 
the oo npromise was found to be inadequate, 
There was no proof of any valid family 
arrangement independently of the petition 
of oompromisa, whioh, ib was held, was 
ineffective to operate as a relinquishment 
by the daughter of her right to the property 
in question, beoause the compromise evi¬ 
dencing the relinquishment was not 
registered. 

Ib is noticeable, however, that none of 
the learned Judges who deoided that oase 
was in favour of exoluding the petition 
of compromise from evidenoe altogether. 
Richards, C. J., said that it oould be 
admitted in evidenoe provided ib was other¬ 
wise relevant to the oase. 

In holding thab the petition required 
registration he was evidently influenced by 
the consideration thab the mutation procee¬ 
dings were nob judioial prooeedings, in 
whioh a deoree oould possibly be passed 
whioh would have the effeob of transferring 
the interest of any of the contending 
olaimants; bub, as pointed out by bheir 
Lordships of the Privy Counoil in Sadiq 
Husain Khan v. Hashim Ali Khan (17), 
even unoontested mutation prooeedings are 
proceedings of a quasi judioial oharaoter, 
and oontested mutation prooeedings are 
muoh more so. The rights oreated by the 
orders passed in suoh prooeedings oannob 
be displaced exoept by a oivil suib or 
appeal. Tudball, J., said thab the petition 
of oompromisedid nob purport to be a deed 
of relinquishment and did nob therefore 
require registration, and he added thab 
where a family settlement bona fide and 
free of fraud had been made aud aoted upon 
by all the parties, even though a full and 
proper dooumenb was nob duly exeouted and 
registered, the Courts had refused bo go 
behind ib. Rafique, J., said thab if the 
'compromise filed before a Revenue Courb 
was merely an intimation of the faob of a 
compromise already made, and nothing 


(17) (1916) 88 AU. 627-36 I.O. 104-43 I.A. 912. 
(P.O.). 
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more, then tbe question of the admissibility 
of the dooamenb was irrelevant. These 
oases do not, therefore, help the plaintiffs. 

The oiroumstanoe3 attending the filing 
of the petition of compromise read with bhe 
orders passed thereon, and the subsequent 
oondaob of bhe parties in dividing bhe house 
property and apportioning their liability 
for the payment of the debts due by Narpat 
Singh in the proportion in whieh bhe landed 
property was divided, and coupled with the 
subsequent enjoyment of the said proper¬ 
ties by eaoh of them and bhe payment of 
the debts due by Narpab Singh in aooor- 
danoe with thab settlement, lead irresistibly 
to bhe oonolusion that an oral settlement 
had been made at or about the time when 
the disputes oonneoted with the mutation 
proceedings arose, and that in pursuance 
of thab settlement a petition of compromise 
was filed in the mutation proceeding and 
the division of bhe house property and bhe 
apportionment of the debts were afterwards 
effeated. 

I may add that even if the petition of 
compromise required registration, it would 
still be admissible in evidenoeas oollateral 
evidence of the agreement whiob the 
plaintiffs seeks to impeaob, though it 
might nob operate to effeobuabe a valid 
transfer of rights ; and inasmuoh as it has 


that the appeal ought to be further heard 
by bhe lower appellate Court in order to 
determine the poinbs raised in the memo¬ 
randum of appeal to that oourt but nob 
decided. The question of bhe use as docu¬ 
ments of title of petitions presented to 
oourts of revenue, or of the orders of the 
said oourts on euoh petitions, has been felt 
in this Court to be a difficult one, and I 
am not prepared to say that all the reported 
decisions of learned Judges of this Oourt on 
bhe point are to be easily reoonoilable. 
The present in some ways is a typioal case, 
though it is distinguished by one or two 
features wbioh make the oase for the defen¬ 
dant-appellant in this Court muoh stronger 
than it would, in my opinion, otherwise 
have been. 

When a proprietor of revenue-paying 
property dies, it becomes bhe duty of the 
Revenue Courb to ascertain on whom that 
property has devolved and to oausa proper 
eubrieB to be made in tbe various reoorda 
of proprietary rights maintained under bhe 
provisions of bhe Land Revenue Act. 
When there is a dispute amongst parties, 
olaiming one against another the right of 
succession to the whole or to any part of the 
property, the proceedings in the Revenue 
Courb usually begin, as they did in bbis oase, 
with an exaot ascertainment of the nature 


been acted upon and the parties have 
enjoyed benefits thereunder irreapeobive 
of what might have been or might nob have 
been bhe irrespective rights in the property 
from whiob they received those benefits, 
neither party oan be allowed to resile from 
the arrangement then made, ' 

In Mahomed Musa v. Aghore Kumar 
Qanguli (18) their Lordships of bhe Privy 
Oounoil pointed out thab even though tbe 
compromise and the deareh taken together 
were considered to be defective or inchoate 
as elements making up a final and validly 
concluded agreement for the execution of 
the equity of redemption, the aots and bhe 
conduct of the parties, founded upon the 
performance or parb-per/crrmanoe of suoh 
an agreement, were sufficient to oure all 
defeots ; for equity will suppdrt a transac¬ 
tion clothed imperfectly in those legal 
forms to which finality *bbaohes, after the 
oatgain has been aoted upon. 

: —* agreo in Ms oase 
the order of remand oannob be supported 
on‘ the grounds on whiob it prooeeds find 

K to. m£Bt% i 


of the dispute and the conflicting olaims of 
the various parties bo it. The duty of tbe 
Revenue Oourt after this stage is dearly 
laid down in the Land Revenue Aot. It 
must first endeavour, if possible, to asoer- 
, tain wbioh of tbe parties is in effective 
possession and, if satisfied on this point, 
its order, will merely be thab the party 
ascertained to be in possession be recorded 
as proprietor in the village papers. Suoh 
order will nob serve as a dooument of title. 
It is expressly left open to any parby dis¬ 
satisfied with that order to assert his claim 
before a civil oourt of competent jurisdic¬ 
tion. If tbe Revenue Oourt is unable to 
satisfy itself as to bhe aotual possession 
over the disputed property, it may enter 
into an inquiry on the question of title and 
direob entries in the village records to be 
made in favour of the patby with whom, 
in the opinion of the Revenue Oourt, the 
best tible prima facie appears to resb. An 
order of this kind, again, oannob serve ee 
a dooument of title, for the right of the 
disappointed patby to litigate matters in 
the Olvil Court is expressly reserved by the 
Band Revenue Aot itself. 
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Now we coma to the question of what is 
to happen if the rivals oome to an agree¬ 
ment amongst themselves. Taeoretioally 
auoh an agreemeot might be striotly limited 
ini's scope, that is to say, the disputants 
might agree to enter into possession for 
the present in auoh and suoh shares, express¬ 
ly reserving their right to bring the matter 
to issue before a Civil Court. Praobioally, 
In nine oases out of ten, if the parties oome 
to an agreement, they mean ib to be a final 
settlement and do nob contemplate further 
litigation in any oourb. 

Even then, if the parties were always 
advised by a oompotent lawyer, the regular 
oourse for them to follow would be to pre¬ 
sent a petition before the Revenue Court 
simply stating that having oome bo an 
agreement amongst themselves, they have 
taken effeotivo possession of the disputsd 
property in suoh and such shares, and 
praying that the fact of their possession 
may be rooogoizad by appropriate entries 
in the village papers. Such a petition 
would be open to no objection whatever on 
the score of want of registration, but neither 
oould ib be set up in any possible eventua¬ 
lity as a document of title. The trouble is 
that the parties generally prefer to approach 
the Revenue Court with a petition whiob, 
at the time, they hope, will serve as a 
dooumenb of title, that is to say, as an 
authoritative admission by eaoh parby, as 
against the other, of the title of the other 
party, to whatever share has been agreed 
upon amongst them. In my opinion 
any petition so drafted as to satisfy 
these conditions beoomes a dooumenb 
purporting to doolare the rights of the 
parties oonoerned in immoveable property, 
and if that property is worth more than 
Rs. 100, ib requires registration. In the 
abaonoe of registration ib is not admissible 
in evidence and is of no effeob as a doou¬ 
menb of title. 

I fully recognise the faob thab reported 
judioial decisions are not unanimous on 
this point aad that, in laying down this 
proposition, I am to a oertain extent 
differing from the judgment whioh has 
been delivorod by my learned brother, but 
I have stated tho law as I understand ib to 
be and I think I oan found myself wibh 
confi ienoo on the latest Full Benoh deoision 
of this Court on the subjoot Jagrani v. 
Disheshar Dube (16). There are oases, 
however, aud in my opinion this is one of 
them, whiob are nob oonoluded by the 
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above considerations. The aotual agree¬ 
ment oome to by the parties is a matter of 
oral arrangement amongst themselves 
anteoedenb bo, and sometimes quite inde¬ 
pendent of, the drafting of bbe petition 
presented to the Court of Rsvenue. In 
the present oase, for instanoe, the 
property left by the deoeased comprised 
house property as well a3 revenue-paying 
property, and there were debts whioh 
would have to be paid by the heirs 
and suooessors of the deoeased in propor¬ 
tion to whatever share they took in bhe 
inheritance. I think it is clear thab in 
bhe presenb oase the parties entered into 
an agreement whioh oompletely ooverod 
the entire question of bhe disputed inheri¬ 
tance. They exeouted a properly registered 
deed defining their respeotive rights in the 
house property, and thab deed is beyond 
question a valid dooumenb of title and 
binding on the parties. They also 
prooeeded to pay off the debts in the 
proportion in whioh they took the inheri¬ 
tance. This point was established by 
ovidenoe whioh was not questioned in the 
lower appellate Courb. The only diffioulby 
in bhe way of the defendant-appellant in 
resisting this suit is thab he holds no olear 
dooumenb of title in respeot of the revenue¬ 
paying property. Now, the agreement 
oome to by the parties in this oase was 
undoubtedly of bhe nature of a family 
settlement of doubtful olaims. At least we 
are bound to treat ib as suoh, unless and 
until the finding of bhe oourb of firsb 
instanoe that there was no fraud or undue 
influenoe employed by the defendant 
appellaob in bringing about bhe agreement 
is reversed on appeal. Wnen suoh an 
agreement deoides a bona fide disputed 
olaim to immoveable properby, particu¬ 
larly when bhe dispute is bebween 
members of the same family, I do nob 
think bhat ib is oorreob to breab the trans¬ 
action as if there had been a oonveyanoe 
of immoveable property by any one parby 
to any other. No doubt, thooretioally, on 
the law and bhe faots of eaoh particular 
oase, the title was with one of the parties 
to the dispute and not with bhe other, and 
somo learned Judges have consequently 
treated all oases of this sorb on the assump¬ 
tion that the question of title oan be foughb 
out in a subsequent litigation, and bhat, 
onoe ib has been ascertained, all the trans¬ 
actions oonneobed wibh bhe agreement oome 
bo between bhe parties must be treated as a 
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- convey a noeof immoveable property by the 
party in whom it has been ascertained 
that the title really vested, in favour of 
the opposite party. I am nob sure that 
one 0 Q 8 e, ab least, of my own oculd nob be 
quoted against me, which seems to some 
extent to rest upon this view, although I 
think the faofcs of that case were dearly 
distinguishable from those now before us. 
At any rate I take this opportunity of 
reoording my opinion arrived at after 
further consideration that it is not oorreob 
to deal with the matter on the basis above 
suggested. 

The whole question in issue in a oase 
like tbo present is whether the plaintiff 
is to be permitted to prove bis title, as he 
claims that it existed innependently of, and 
antecedently to, the family arrangement, 
The question is whether the arrangement 
itself does not bind the parties to it. In this 
view of the matter there does nob seem to 
be room for the contention that the arrange¬ 
ment arrived at on the family compromise 
amounted to a conveyance by one party to 
the other. Over and above this, even if it 
were oorreob to hold that from a certain 
point of view a conveyance of some sort 
may be said to have taken place, I still 
think that the transaction would be wholly 
unaffeoted by those provisions of the 
Transfer of Properby Aob (No. IV of 
1882) which require an instrument in 
writing, registered, for the purpose of 
affeobing certain kinds of conveyanoe, 
il quite fail to see how a distribution 
of property amongst tbe parties like 
■that wbiob I am considering oould be 
oalled either a sale, or an exohange, or a 
gift. If so, it follows that tbe parties to 
fluoh an arrangement are nob bound to 
■ exeouta an instrument in writing at all. 
The only difficulty will be that, if any one 
of the parties subsequently eleota to resile 
from the arrangement and to seb up the 
iibla he had originally olaimed for himself, 
the opposite party may find it difficult to 
■4>rove what tbe arrangement was. Of 
-oourse, if the entire settlement is reduced 
to writing, bheprovisionsofthe Registration 
Aot and possibly also those of seotion 91 
•of the Indian Bv'denoe Aob will oome into 
loros; and some of the reported deoieiona, 
•more particularly bhose of Mr. Justice 
yJhamier, to which reference was made 
un course of argument, really prooeed upon 
a “ view of the matter. The present oase 
«dn my opinion fella outside the soopa 


of these considerations. The settlement 
arrived at between the parties was nob 
reduced to writing ab all in its entirety. 
Nowhere did the partiesredqce to writing 
tbe agreement they had oome to about the 
settlement of the debts due from the 
deceased proprietor. They merely gave 
practical effeot bo the arrangement they had 
arrived ab. The question of the house 
property they settled by executing a valid 
registered instrument. The petition whioh 
they addressed to the Revenue Court, 
although I am disposed to agree with the 
learned District Judge that on its terms 
it did amount to an instrument declaring 
the rights of the parties in the property 
to whioh ib referred, and was therefore 
subject to the registration law, neverthe¬ 
less oannot be treated as an instrument in 
writing reoording tbe terms of the 
arrangement arrived ab between the parties. 
The difficulty about proving what the 
arrangement in respeob of the revenue- 
paying property was, is oompletely 
obviated beoause there is abundant 
evidenoe as to the nature of the arrange¬ 
ment, and the order passed by the 
Revenue Court in mutation proves thab ib 
was part of the arrangement between the 
parbiesthat they should take possession of 
tbe revenue-paying properby in oerbain 
specified shares. For these reasons I am 
of opinion thab the defendant was entitled 
to seb up this family arrangement as a 
complete answer to the plaintiff's olaim, 
subject only to a finding in his favour of 
the pleas taken in the 4th and 5th 
paragraphs of the memorandum of appeal 
to the Court below. I therefore oonour in 
the order proposed by my learned brother. 

By the Court -.—The appeal is allowed 
and the oase sent baok to the lower 
appellate Oourb with direction to reinstate 
the appeal under its original number and 
to dispose of ib after bhe determination of 
the other points involved in the appeal, in 
the manner required by law. The oosts 
here and hitherto will abide the result. 

Appeal allowed. 
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Walsh and Ryves, jj. 

Ram Sahai —Appellanb 
v. 

Chhotey Lal —Respondent. 

Firab Appeal No. 116 of 1920, deoided 
on 16th Maroh, 1921, from an order of 
bhe Diab. J., Agra. 

Guardians and T7ards Act (VIII of 1890)— Nature 
of proceedings under—Default of party —Conse- 
qutnoes are not similar to default in regular 
suit. 

It is a mieoonseption of the court's duty under 
the Aot to trest an application for guardianship or 
proposed guardian as though the applioant naa a 
party in a suit and to dispose of the matter in 
hie absenoe merely by making an order in favour 
of hie opponent aa though the absent person 
were a defaulter in a civil suit. [P. 356, ,0. 3.] 

Lalit Mohan Banerji —for Appellanb. 

Narain Prasad Asthana —for Res¬ 

pondent 

Walsh, J. :— Technically this is an 
appeal from an order of the 17bh of April, 
1920 by the District Judge of Agra remov¬ 
ing one Ram Sahai from bhe position of 
guardian and appointing in his plaoe one 
Chhotey, guardian of the person and pro¬ 
perty of the minor. The case whioh has 
been very carefully laid before us, when 
examined, is shown to raise a variety of 
questions about whioh ib is not neoessary 
for us to express our opinion. For 
example, there is a subsequent order of the 
same Judge of the 26th of June. 1920 
whioh, it is objected before us is nob 
appealable at all. There is one matter to 
whioh our attention has been drawn whioh 
we think we ought to refer to by way of 
warning to the learned Judge and others, 
so that bhe same procedure should not be 
followed in another case. Ram Sahai the 
maternal unole of the minor having been 
appointed guardian by bhe District Judge 
for reasons which he gave, applied for leave 
to mortgage soma property, while on bhe 
other hand his opponent Chhotey opposed 
this application and sought to remove Ram 
Sahai. Both these matters were consoli¬ 
dated in substanoe by order and ordered 
to come up for disposal on the 17th 
of April 1920; Ram Sahai having mean¬ 
while been directed to prepare a draft of 
the proposed agreement, file aooounts and 
do obher things with a view to showing 
his credentials for resisting the application 


to remove him and supporting his appli¬ 
cation for raising the money by mortgage. 
Ib is the orders of the oourb on that date, 
the 17th of April, to whioh we wish to 
draw attention. First an order was passed, 
whioh is the order oomplained of, by the 
oourb saying that Ram Sahai was not 
present either in person or by a pleader, 
giving no reason for his absenoe and no 
explanation of what was done to seoure his 
presenoe or delay the hearing until he 
arrived. Then the court behind his baok: 
and without a scrap of evidence, held as a 
faot that he had been twioe oonvioted for 
offenoes against property under the Indian 
Penal Code. The only evidenoe by the 
way, of this faob now before us is a 
statement by Ram Sahai in a subsequent 
affidavit that twenby years ago be was 
oonvioted of something to do with a woman, 
which of course is no evidenoe at all in 
support of the finding. But, returning to the 
point whioh we were criticising, whereas 
this very stringent and prejudicial order 
had been passed against him in his 
absenoe, when he did turn up to support 
his own application the same day, and 
there is not a sorap of evidenoe before us 
to show whab interval of time had 
elapsed, he was merely informed that 
the matter had already been disposed of. 
Apart from the faob that this looks 
remarkably as though the oourb’s right 
hand did not know what its left band 
was doing, it is a misconception of the 
oourb’s duty under this Aob to treat an 
application for guardianship or proposed 
guardian as though the applioant was a 
party in a suit and to dispose of the matter 
in his absenoe merely by making an order 
in favour of his opponent as though bhe 
absent person were a defaulter in a oivil 
suit. We agree that this is a mistaken 
view of the duties of the oourb under the 
Guardians and Wards Acb. 

Having said so muoh we now come 
to bhe real point on whioh we propose to 
dispose of this oase. The learned Judge 
has adopted a finding in some oivil 
suit that the widow is a minor, and 
every body oonceoted with the oase seems 
to have aooepted the same view and 
proceeded upon that hypothesis. We do 
nob agree with this either. We think the 
oourb under this Aob musb take an 
independent view of its own. We now 
have before us a strong affidavit by the 
lady herself, whioh has been in bhe hands 
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ot the other side for some months and is 
□noon trad ieted, expressing a strong prefer- 
enoa for the man who has been removed, 
whioh would have foroed ns in any event 
to enquire further into this order whioh is 
under appeal, but also stating that she will 
be 21 in May 1922. Every body seems to 
have overlooked the faot that she beoame 
an adult at 18 unless an order had been 
made appointing a guardian. We are of 
opinion, on the admitted faots before us, 
that she is by law sui juris. We there¬ 
fore aanael the order of 17th of April re¬ 
moving Bam Sabai and all previous orders 
appointing him. We take up iu revision 
the order of the 26th of June and hold 
that the Court below had no jurisdic¬ 
tion to make it. We quash that order and 
any orders made by the Court under the 
Guardians and Wards Aot since Maroh 
1919 and deolare that she is no longer a 
minor. Eaoh party must pay their own 
oosts. 

Order quashed. 
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FULL BENCH. 

Knox, Piaaon and Gokol Prasad, JJ. 

In the matter of A. John and Company 
and another . 

Civil Referenoe No. 279 of 1920, decid¬ 
ed on 15tb July 1920, made by the Chief 
Revenue Authority of the United Pro¬ 
vinces. 

( 1918 ), 8. 9 pre- 

mxutowned and occupied by auesiee—Allowance 

TeuSl 01 amUal UalUtof ,vA premilu “ nat 
dJ,enS Ul Fraiad ° nd K,lCX ’ JJ ' 

In ° oma Ao * (1918 ) “ it BUnda 
?" ® ooonD * ol tb 6 annual value ol 
banning promigea owned and oooupied bT the 
aesesBee, is not liable to aneiament at all. 

—for Petitioners. * ^ 

W. Wallaah for the Crown. 

n.X u, / rM ?, a ' J - This i? • 

T« v,r 61 . 01 ‘ hs lDaiw 

Aol. VII o( 1918, by the Boerd ol 

Revenue^ °n the application of Messrs. 
p om P»ny, mill owners 

merchants of Agra. In the oourse of 

fSTST? w* lhe assessin g os 

held that the " annual value" of 

-S l? 6 ?* 368 ' fchaHS, those aotui 
oooupied by the mill, while being deduc 
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from (she profits of the business, was to be 
assessed as Income derived from house 
property. 


The contention of the Company was that 
this sum whioh had been deducted accord* 
ing *o the provisions of section 9, sub-seo- 
tion 2, clause (i) of the Aot, oould not he re¬ 
assessed under seotion 8 as income derived 
from house property. The Company went 
up in appeal to the Income-Tax Commis¬ 
sioner. He came to the conclusion that 
the word "house property" used in the Aot 
was of much wider signi6oanoa than the 
word "dwelling bouse" used in another seo¬ 
tion of tbeAot and did include buildiogs like 
business premises,etc., and the annual value 
thereof was as such liable to assessment 
under seotion 5, olause (ili) of the Aot. His 
reasons for arriving at this conclusion were 
to use his own words:— 

“At first sight this deduotion for dwelling houee 
in the Utter part of seotion 9 (2) (i) seems to sup¬ 
port petitioner's case, bat a vital objection to the 
argument is that the Aot h&9 also allowed depre¬ 
ciation on the value of building whioh in time 
will reooup the total oost of the buildings to the 
owner. It alio allows fire insurance and repairs. 
It may well be a°ked why should the 8tate allow 
the annual value as a deduotion and make a 
present of tbe allowance for depreciation and 
repairs ? Obviously, there is a fallacy in the 
petitioners' argument, and the oonolnsion is that* 
just as the owner of the premises will be taxed 
when rent is deduoted, so the owner will be taxed 
when the faotory belongs to him. 

" Stated in another way the Aot taxes all in¬ 
come uoleas it is specially exempted. The annual 
value ol the faotory represents income of the 
portion of capital looked up in faotory premise! 
whioh pcoduoea just as muoh as the machinery 
does.' 1 * 

And he further went on to say : 

"Even if seotion 8 of the Aot did not apply, 
the amount would be liable to assessment Under 

sources " ° ! Aot aB inoomo ^yed from other 


xne x3oara of Revenue, however, was c 
opinion that lb was a matter ot oonsiderabl 
doubt whether mill premises oould t 
treated as house property for the purpose 
ot seotion 8. It goes on to say in its reft 
ranoa : [The first three paragraphs c 
Clause 6 of the Statement of Reterenc 

(Vtde Supra) by the Board ot Revenue ar 
here quoted.] 

The questions referred to us by th 
Board for deoision are 

I 1 # • Uow » n °e on aooount ot th. anntu 
value ot boaioMs pnmiaeg owned and ooousiad l 
an agaaggae B iven under .aotion 9 (9)7 Tt*i 
Inton Income-Tax Aot, 1918, liable to aneiimei 
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(2) If the answer to the foregoing is in the 
affirmative, is seotion 9 or seotioa 11 applicable ? 

In arriving at a deoision on these qnes. 
bions, ih is important to bear two things in 
mind: (1) that a Fisoal Aot has to be cons¬ 
trued strictly, and (2), that we are here to 
oarry out the provisions ol the law and not 
to legislate or to oonsider what the law 
ought to have been. 

As regards the applicability of aeotion 8 
ol the Inoome-Tax Aot, I have nothing to 
add to the reasons given by the Board of 
Revenue in its referring order that it does 
not apply to a oase like the present. The 
only other section whioh oould be said to 
be applicable is the omnibus seotion 11 of 
the Income-Tax Aot, but the difficulty 
In applying seotion 11 of the Aot is that 
where the law has made speoifio pro¬ 
vision regarding a particular matter, 
it cannot be ignored. The omnibus 
rule oomes into play only where the Legis¬ 
lature omits to make a provision for a par¬ 
ticular oonbinp.enoy. It is, therefore, quite 
evident that both the general and the par¬ 
ticular provisions oannot be applied to¬ 
gether. They are mutually exclusive, and 
a general provision of the law oannot be 
applied on the ground that if the particular 
provision relating thereto is made applic¬ 
able it would lead to anomalous results. 
During the course of a long argument ad¬ 
vanced to us on behalf of the Company, a 
number of side issues were disoussed whioh 
I deem unnecessary to oonsider in detail as 
they would tend to obscure the real issue. 
The point for consideration, put shortly, is 
whether the statutory deduction of the 
annual value of the business premises from 
the inoome of the business allowed by seo¬ 
tion 9 (2) (») is liable to taxation under 
any other provision of the Aot, or in other 
words, oan an amount expressly exoluded 
from being taken into consideration in cal¬ 
culating the inoome derived from business 
for the purposes of the Inoome-Tax Aot 
be inoluded for suoh purposes under any 
Other seotion ? It ie certainly an anomaly 
that a parson oarrying on a mill business 
in a rented house should be In a more un¬ 
favourable position than one who carries 
on the same business in his own house, and 
that In the case of a rented house the Go¬ 
vernment will be able to reoover inoome tax 
on the annual value of the premises, but not 
bo in the oase of a person who owns both 
the mill and the premises. Supposing the 
profits after paying bhe working expenses 


of the mill, exolading the rent thereof, 
oame to Rs. 20,000, bhe tenant would have 
to pav income-tax on Rs. 20,000 minus 
R». 6.000, bhe supposed amount of bhe 
annual rent, and the Government will 
realize its Inoome-tax on bhe Rs. 5,000, 
that is, the rent, from the owner; but if 
the owner himself owned both the business 
and the oremises the Government would 
be getting inoome-tax on Rs. 20,000 minus 
Rs. 5,000, the annual value deduoted 
under seotion 9 aforesaid, that is, 
Rs. 15,000 only. This is a result which 
was possibly not contemplated by the fra¬ 
mers of the Aot, but, as I have already 
stated above, wo are here to interpret tha 
law and not to aot as Legislators. I am 
distinctly of opinion that, having regard 
to the express provisions of seotion 9, 
whioh refers to inoome from business, we 
should not be justified in holding that the 
amount in dispute is ohargeable, as inoome 
from other souroes, under seotion 11 of the 
Inoome’Tax Aot. This provision has been 
newly added in the present Act and is 
apparently based on the provisions of tha 
English Iooome-Tax Aot. Under that Aot 
the owner is liable to pay inoome-tax on 
suoh an amount under oertain other pro¬ 
visions of the same Aot, and it is quite 
possible that, whilst incorporating the 
former provisions from bhe English Inoome 
Tax Aot, the framers of the Indian Inoome 
Tax Aot Inadvertently omitted to provide 
for the levying of inoome-tax on this 
amount. However, this is after all mere 
speculation, and as I have said above, the 
amounb in dispute is not liable to inoome- 
tax under either of the two seotlons 8 and 
11 of the Inoome-Tax Aot. I would, there¬ 
fore, answer bhe first question ' the 
negative. 

It i> unnecessary to reoord a separate 
finding on the seoond question as it has 
already been disoussed in connection with 
the first question. 

Piggott J.—I agree that bhe asseasee 
is not liable ho pav any tax on what I may 
oall the “ nominal inoome,” in respeob of 
whioh this referenoe has been made, under 
the head of 11 inoome derived from other 
souroes," by virtue of the provisions of seo¬ 
tion 11 of the Income-Tax Aot No. VII 
of i918. The sum of money in quoation 
has been arrived at by the Inoome-Tax 
Oommiseloner working upon the definition 
of the expression " annual value" given in 
seotion 8 of the same Aot. That definition 
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is expressly limited bo bhe purposes of sec¬ 
tion 8 end seobion 9 of bhe Aob, Thera is 
no warrant for applying bbab definition bo 
bhe provisions of seobion 11 of bbe Aub or 
making use of lb so as bo oreale a so-called 
item of inoome whiob bbe assesses is sup¬ 
posed bo have enjoyed by baking money oub 
of one of his pookebs and pubbing ib inbo 
anobher. If, however, ib had been neoes- 
aary for me bo decide bhis referenoe alone, 

I should nob have felb ib possible bo reborn 
precisely bhe answer whiob has found iav- 
our wibh bhe majority of bhis Benoh. Seeing 
lhab my difference of opinion can have no 
praobioal effeok on bhe answer bo be return¬ 
ed, I propose merely bo indioabe bhe opinion 
whioh has oommended ibself, on a oonsider- 
abion of bbe arguments which have been 
addressed to us. 

Under bhe former Inoome-Tax Aob, No. 

II of li&6, a firm of manufacturers carrying 
on business m buildings oonstruoted by 
themselves, found no provision in bhe law 
Wbloh authorized bhem to obarge against 
bhe gross profits of their business, any sum 
of money as representing, or forming an 
equivalent bo, tne rent wniob they would 
obnerwise have had bo pay bo bbe owner of 
bhe premises. Consequently, tne neb asses¬ 
sable profits of the business were greater 
than they would otherwise have been, by 
a sum of money representing, in a sense, 
bhe renb whiob the manoiaoturing firm were 
saved irom bhe necessity ol paying, by 
reason of ine faob that they had built their 
own taolory. in this sense, it is true, as 
stated in the order oi referenoe, that tne 
extra profits enjoyed by a firm of manu¬ 
facturers in virtue of their oarrying on busi¬ 
ness in premises owned by tbemseives, were 
assessed bo inoome-tax as bhe inoome oi a 
company under seobion 11 ol Aob No. II of 
1886. In the Aob No. Vliot 1918, which 
we are now aonsidering, we find two 
changes made. By reason of a special pro¬ 
viso inserted in section 9 (2) It) ol this Aob, 
on assessae who is oarrying on business in 
premises owned by himselt, is entitled bo 
oharge as part of bhe expenses of his busi- 
ness a sum equal to bhe annual value of 
those ^premises, bhe expression " annual 
value ” being defined m ine preceding sea- 
bion 8 ol tne Act. The other important 
change with whioh we are conooinea is the 
enactment oi the above-mentioned seo- 
tmn b, whioh lays down that the annual 


derived from house propciby ” subject to 
certain conditions and deductions. One of 
these conditions is nbat aD assessed oooupy- 
ing his o*n hou e property is only liable 
to pay the tax on five-Bixtbs of bho annual 
value. I agree generally with what Kucx, 
J., has said regarding the daDger of foanding 
our deoision in a matter of this sorb on bhe 
provisions of the English Sbatube, but that 
Statute has been pointedly brought bo our 
□obioe in bhe order of referenoe, and I think 
ib is legitimate bo consider snoh of its pro¬ 
visions as seem bo have a direct bearing 
od the question now before us. There can 
be uo doubt that under the English Aob bhe 
assessee whose oase is now betore us oould 
have claimed a deduction equivalent to bhe 
full annual value of these premises from 
the assessing officer who was drawing up 
an estimate of the annual profits of the 
business. On bhe obher hand bhe assessee, 
as owner of bhe premises, would have had 
bo pay iuoome-tax on five-sixths ab least of 
the annual value. We were informed in 
argument that under the English Aob fur¬ 
ther deduobious oould be olaimed by the 
assessee, thus making bho sum in respeob of 
whioh he would be taxed even less as oom- 
pared wibh bhe sum which he was entitled 
to oharge against his gross profils as parb 
of the expenses of bis business. We have 
non gone mao ibis matter in detail and it 
is nob ol muoh imporbanoe. The point 
I wish bo make is that, it there is room for 
the supposition that the ohauges Introduced 
into the Indian luoome-Tax law by the, 
passing of Aob VII of 1918 were intended 
bo btmg tne law in India into oloser conlor- 
mity with that in England, it does seem 
reasonable to take the ohauges effected by 
the passing of seobion 8 and by the inser¬ 
tion of the new pro vision in seobion 9 (2) U). 
together, and thus bo suggest the conclusion 
that the intention of the Legislator? was 
to make a muoh slighter oonoession In 
favour of suah an assessee than will result 
from the answer whioh we are returning 
to this referenoe as a wbqle. It these pre¬ 
mises fall within the meaning of the 
expression " house property ” used .in. 
seobion 8, the result would be to give the 
assessee a deduotion to the full amoupb ol 
tne annual value under Seobion 9, but to 
assess him to inoome-tax as a house prq^ 
pnetor in tespeot ol five-sixths'of the said 
annual value. A number ot reasons against 
adopting this viaw have been set,loith In, 
the order ol xotexenee and I cannot , deny 
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weight. To my mind, however, the issue 
always comes baob bo bhe plain question 
whether these faobories or mills are or are 
nob house property ” within the meaning 
of that nowhere defined expression as used 
in seotion 8 of the Indian Inoome-Tax Aot. 
The suggestion that the word " house" 
always implies a building used for human 
habitation, or as the dwelling plaoe of 
human beings, derives considerable support 
from a standard work suoh as the Oxford 
Dlobionary of bhe English language. There 
seems bo me, however, muoh foroe in the 
argument pressed by the Inoome-Tax Com- 
missioner in oonneoblon with this very 
matter, bo the effeot that bhe expression 
" house property ” is in itself a wider one 
and is used in seobion 8 as meaning some¬ 
thing more than the word " dwelling 
house ” in seotiou 9 of the Aot. Indeed, a 
good many of the reasons advanoed in 
favour of limibing the expression " house 
property ” in seotion 8 of the Aot to dwell¬ 
ing or residential houses, seem to me to be 
met by the consideration that bhe business 
premises referred to in seobion 9 may quite 
oonoeivably inolude buildings, suoh for in¬ 
stance as indigo vats or briok- kilns, whioh 
are certainly not " house property " in any 
sense of bhe berm. Ib has to be nobed, 
moreover, that the word " house,” when 
used in oertain combinations, suoh for in¬ 
stance as "ware-house,” "coffeehouse,” 
" play-house,” undoubtedly inoludes build¬ 
ings not used for human habitation. The 
difficulty whioh I have felt throughout is 
thcfb, if a firm in bhe position of this asses- 
see had been oallediupon for a return of its 
" bouse property ” in or about bhe oiby of 
Agra, 1 think it would have been expeobed 
to inolude warehouses or faobories as falling 
within the meaning of that expression. I 
Should have been disposed for these reasons 
to answer the referenoe by saying that 
the annual value of fahese premises, to bha 
extent indioated, is assessable bo inoome- 
tax under the provisions of seotion 8 of the 
Aot. This difference of opinion on my 
part does nob affect the answer whioh will 
be returned to the referenoe, and I admit 
the question to be one of considerable 
dlffioulty. If our deoision has oonsequen- 
oes nob contemplated by the Legislature 
when Aob No. VII of 1918 was passed, 
there can be no doubt that the responsibi¬ 
lity muet be laid to the aooouub of the 
detective drafting of seotions 8 and 9 and 
the failure to supply any definition of so 
pruoial an expression as "house propeiby.” 
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Knox, J.— At the request of Messrs, 
A. John and Co., Managing Agent of the 
Agra Spinning and Weaving Agenoy, Ld., 
a referenoe has been made bo this Court 
under seobion 51 (l) of bhe Indian Inoome- 
Tax Aot, 1918. 

The firm was assessed by bhe Colleokor 
of Agra as having an Inoome liable bo pay¬ 
ment of tax of Rs. 4,00,930. 

Among the iteme liable bo payment of 
tax was one set out as House Property 
Rs. 59,548. The question for consideration 
is whether this item is liable to suoh pay¬ 
ment. This 6gure is thus arrived at 

Bb. 

Business premises ... 59,587 (*'. e. 6 per oent. on 

oust of mill premi- 
Bes, Ra. 9,92, 298). 

House property ... 11,909 
Balanoe ... 69,548 

Messrs. John and Co. objecteff’to the 
inolusion of bhe annual value of the business 
premises, as seotion 9(2) (t)ol bhe Inoome- 
Tax Aot allowed a deduokion of this sum 
bo be made from the profits of bhe business. 
The Colleotor of Agra held that this sum, 
while deduobed from the profibs of the 
business under seobion 9 (2) (») must be 
treated as inoome under another head, i.e., 
as house property. 

The Inoome-Tax Commissioner nob only 
agreed with the Colleotor but went still 
further and held that even if the items 
were nob liable to assessment under seobion 
8 , they would be liable under seotion II of 
the Aob, 

The Chief Revenue Authority admits the 
exisbenoe of a doubt whether mill premises 
oan be treated as ” bouse property ” under 
seotion 8, and has given at considerable 
length its reasons for holding this view. 

Finally it formulates the questions for 
deoision by this Court as— 

(1) Is bhe allowance on aooount of the 
annual value of business premises 
owned and oooupled by an assesses 
given under seotion 9 12) (0 of the 
Indian Inoome-Tax Aot, 1918, liable 
to assessment or not? 

(2) If an answer bo the foregoing is in 
bhe affirmative, is seobion 8 or seo¬ 
tion 11 applicable ? 

The learned oounsel for Messrs. John 
and Co. contended bhat the allowanoe is 
not liable bo assessment. He supported bis 
argument by drawing analogy from tbs 
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English Sbatute under which inoome-tftx 
is assessed (8 and 9 Geo. 5, Oh. 40) and 
upon whioh the fair presumption, he added, 
might be founded that the Indian Income- 
Tax Act, VII of 1918, was based, especial¬ 
ly where it introduced differences from the 
&oi previously in foroe. But after having 
given full consideration to his arguments, 
I hold that suoh comparison and analogy 
is not firm ground for interpreting Aot No. 
VII of 1918. 

(1) The Statute 8 and 9 Geo. 5, Gb. 40, 
oonsisbs of 239 sections to whiah several 
schedules are appended. I do not pretend 
to be familiar with its provisions or to have 
had the leisure to study it oarefully. 

(2) In important subject matters, notably, 
the nature of properby in England differs 
from the nature of properby in India. For 
these and other reasons, and bearing in 
mind that we are dealing with an Aot 
imposing a pecuniary burden upon the 
subjeot, I think it fair to fall baok upon 
the Indian Income Tax Aot, 1918 itself. 


While seotion 9 12) (») enacts that ii 
computing profits allowance on aooount ol 
the bona fide annual value of premises, e 
speolal allowance "ball, under oertain air 
oamBtanoes, be made. It nowhere suggest: 
that suoh allowance while remitted to e 
subjeot shall be burdened with a pecuniar; 
obligation. Suoh procedure would in tbsel! 
be straDge,;and if suoh a burden be aontem 
plated we should expect to find clear anc 
preoise words imposing it. In this oonneo- 
tion see Carr v. Fowle (1). A oonsbruoliot 
whioh would have the effeob of making c 
person liable to pay the same tax twice it 
respeot of the same subjeot matter woulc 
nob be adopted unless the words were verj 
clear. We have nob been referred to suol 
words. A suggestion was made that sec' 
tion 11 might contemplate the impositior 
of such a burden. But the language of thi 
seotion clearly points in an opposite direo 
tion. There is no doubt as to the plait 
meaning ot the words "if not inoludec 
under any of the preceding heads." 

There remains seotion 8 and the suggas 
tion is that this allowance under consider¬ 
ation may and should be classed as "In 
oome derived from house property." Housi 
Pjoparby is nowhere defined' in this Act 
J-Uo'premia6s are used solely for business 
purposes and not for occupation as dwell 

"SmtSti&S! SSat ,M - M ’ L '. * 1 " 


ings, and I agree with the Chiel Revenue 
Authority that they oannoh be treated as 
house properby. 

I would, therefore, reply that under the 
Act as it staods the allowance on aoooant 
of the annual value of business premises 
owned and oooupied by the assesses is not 
liable bo assessment at all. 

By the iCourt :—Our answer then to 
the reference is that as Aot No. VII of 
1918 now stands the allowance on aooount 
of the annual value of business premises 
owned and oooupied by the assessea is not 
liable bo assessment at all. We giant the 
assessee’s counsel Rs. 220 as oosts in this 
and the oonneoted reference the result of 
whioh is governed by this decision. 

Reference answered. 


n. i. s\, /uinnabad 




Ryvks, J. 

Sabir Husain and others— Aooused- 
Applioants 

v. 

Emperor—Opposite-Party. 

Criminal Revision No. 855 of 1920. 
dooided on 12ih Maroh 1921, from an 
order of the S. J., Allahabad. 

Penal Oode, $. 34 — Soope. 

Common intention is essential for the appli- 
oatron o! S. 81. [p. aQ o. 1J 

Q. P. Boys —for Applloants. * • 

B. Maloomson—lot the Crown. 

Ryvea, J. These two revisions arise 
out of a fight which took plaoe between 
two faotions. Both sides were tried by 
Mr. Bam. He oame bo the conclusion that 
the evidenoe on both sides was perjured 
up to the hilt, eo much so tbab he was not 
prepared to find that ol the six persons 
sent up for trial on one side more than 
[our were present and on the other side he 
found he oould hold five men guilty but no 
more. He oame to the oonoluston that 
these nine men were engaged in the fight, 
either because ol their own admission « 

bad i ‘ Dianos on ^eir persona 

tha d b th« ° ra e ‘ W&S s** 8 10 ooaolude 

8 «»y took part -in 

safitin gh> iAv H8 e oonTioldd lhem all under 
section 147 of the Indian Penal OoT 

and passed, the maximum sentenoe affowt 

by Uwi Bo)h partite 
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learned Sessions Judge, in the oase of the 
four men, held that on the finding ib was 
unsate bo say bhab more than these four 
persons took part, and that the oonviotion 
under seobion 147 was illegal. He there¬ 
fore altered bbe oonviotion to one under 
seobion 323 of the Indian Penal Code and 
reduoed the sentaenoe of three of bhem, 
namely Sabir Husain, Babu Lai and 
Masuria Din, to six months rigorous im¬ 
prisonment and of Nazir Husain bo a fine 
of Bs. 150. In bhe obheroase he held that 
although there were five persons present 
it was impossible to say that they aoted 
wibb any common intention and therefore 
the uonviotion under seobion 147 of the 
Indian Penal Code was not warranted. 
He also oonvioted bhem under seotion 323 
of the Indian Penal Code and senbenoed 
them to six months’ rigorous imprison¬ 
ment. Both parties have oome up here 
in revision. Ib is urged that the oonvio¬ 
tion under seobion 323 is not warranted 
beoause ib is not found who beat whom. 
The learned Judge seems to think that this 
is unnecessary beoause in the oase of the 
four men he says " bbe presumpbion is 
strong and ib should be taken as established 
that every one of the appellants caused 
hurt bo the members of the opposite party." 
Having regard to the finding in bbe 
oase of bbe five men, namely, that it 
was impossible to say that they aoted 
with a common intention, it seems to me 
impossible to bold merely on the strength 
of a so-oalled presumption that seobion 
34 of the Indian Penal Code would be 
applicable in either oase. I think it I had 
been trying the appeal I should have been 
able bo find on the evtaenoe that the five 
men certainly were guilty of riot, but bhe 
learned Judge has oome to the opposite 
oonolusion. It seems to me impossible to 
uphold the oonviotion even under sec¬ 
tion 323 of the Indian Penal Code if it is 
established on this finding that there was 
no oommon intention. On the other band 
it is quite olear that both parties commit¬ 
ted an offenoe under seotion 160 of the 
Indian Penal Code. Having regard to the 
bitter enmity between the parties I propose 
to give the maximum sentence allowed by 
law. I therefore alter the oonviotion In 
both oases to one under seotion 16 U of the 
Indian Penal Code. I sentenoe all exoept 
Naur Hussain to rigorous imprisonment 
for one monbb. Naair Husain's fine of 
Bs. 160 is illegal. I reduce it to Bs. 100. 

JUtofl b*l«Bie win b« 


will oome Into oourb with absolutely per¬ 
jured evidenoe it is their own fault if 
people who ought to have been oonvioted 
are not. If any of these persons has not 
served out the sentenoe of one month he 
must surrender to his bail, otherwise all 
who have served bhe berm of one monbh’s 
rigorous imprisonment need nob surrender. 
The order under seotion 106 of the Code 
of Criminal Procedure in both oases will 
stand. 
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BYVliS and Gokol Pbasad, JJ. 

Abdulla —Plaintiff-Appellant. 

v. 

Shams-ul-Eaq and others —Defendants- 
Bespondents. 

Second Appeal No. 1074 of 1917, deold- 
ed on lObb July 1920, from a deoree of the 
Dist. J„ Azamgarh, dated 26th May 
1916. 

(a) Muhammadan Law—Dower—Husband's 
properly held by widow in Iteuof dower—Widow 
can iransjer her rights in properly without tram - 
/erring her own dower debt . 

A Muhammadan widow ia entitled to transfer 
her right in her husband a property of whioh she 
ib in possession in lieu of dower without transfer¬ 
ring also her dower debt. 12 A. L. J. 1141 Dist; 
llbbtij, N. W. F. H. C. Rep. 28? and 82 All. 651 
Foil. [P. 26*, O. lj 

(b) Advene possession — Advene possession 
agamsl mortgagee n not necessarily advene to 
mortgagor . 

Adverse possession oan be acquired over limited 
rights suoh as those of a mortgagee also, but 
aoverse possession against mortgagee would not 
of neoesbity be adverse to the mortgagor. 

[B. 364, O. lj 

Ipbal Ahmad— for Appellant. 

Mukhtar Ahmad and Hthal Chand — 
for Bespondents. 

Judgment: —The faots whioh have 
given nse to this appeal are briefly as 
follows:—On Sheikh Bakshu, who owned 
a 13 bigha 8 biswa and 10 dbur share, died 
alter the mutiny leaving his two sons, 
Kadir and Amir, as his heirs. Amir lett a 
widow, Musammat Azima, 'defendant No. 5, 
and a minor son Abdullah, plaintiff, as his 
heirs. Musammat Azima took possession 
ol the whole oi the estate ot Amir deoeas- 
ed, that is of i in her own right as an 
heiress and ot £ in lieu ot her dower. Later 
on Musammat Aaima married her deceased 
husband’s brother Kadir, SB that ft* Itt 
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ig A0 |ail possession of khe estate of Sheikh 
Bakshn was concerned, ik was with Azima 
and Kadir. On khe 7kh of February, 1873, 
Ihese kwo persons transferred half of the 
property whioh originally belonged ko 
Sheikh Bakshn to Sheikh Basal. One of 
the points for deolaion in khis appeal would 
be as ko what was sold under this deed 
and what effeot khe deed would hate on 
khe rights of khe respective parties ko this 
appeal. 

The plaintiff’s oase Is khak what was 
aokually sold was the half share of Amir 
over whioh Azima was in possession as 
mortgagee, and that Rasai and after him his 
representatives, defendants Nos. 1 to 4, 
have continued in possession as mortgagees. 
That khe plaintiffs asked them " to return 
the mortgaged share on payment of a rea¬ 
sonable amount,” but the defendants 
aforesaid refused and henoe khis sulk. 
Defendant No. 5, Musammak Azima, the 
widow of Amir, has been impleaded on 
khe inexplicable ground that she did 
not join in the suit. The contesting defend¬ 
ants 1 to 4 pleaded that whak was aokually 
sold was the property whioh was owned 
and possessed by Kadir and Amir, implying 
that the mortgagee rights were not trans¬ 
ferred as alleged by the plaintiffs. They 
further pleaded khak Basal, and after him 
they, had been in adverse possession as 
proprietors. They also pleaded in bar arti¬ 
cle 134 of the first schedule of khe Limita¬ 
tion Aot, IX of 1908. We are nok con¬ 
cerned with the other pleas raised indefenoe 

The Munsif of Azamgarh came to the 
oonolusion that the deed taken as a whole 
dearly shows that it purported to transfer 
a portion of that share whioh was held by 
the vendors as absolute owners. He further 
held that Musammak Azima sold 14 
bisnas 17 dhurs which she owned as a pro¬ 
prietor and the remainder out of the 6 
bighas 14 biswas and 6 dhurs sold under 
the deed of 1872 was the property of 
Kadir. He further found that the defend¬ 
ants and their predeoessor-in-title bad been 
in possession as absolute owners sinae 
1872. A portion of the property in dis¬ 
pute bad been transferred by the widow of 
Basal the vendee, by deed of gift so far baak 
as 25bh of July, 1899, and the defendants 
and their transferees had been olalmlng the 
absolute ownership of the land from the 
very beginning, In the result he dismissed 
the suit. 


The plaintiff went up in appeal, contes¬ 
ted the 6nding of the Munsif as to the 
interpretation put by him on the sale-deed 
olaimiog that the property whioh Musam- 
mat Azima sold was the property over 
whioh she was in possession in lieu of her 
dower debt, that is to say, as a mortgagee, 
and no question of adverse possession arose 
in tbe case. The Dlslriot Judge, Mr. 
Muodle, was of opinion that tbe wording 
of the sale-deed was very ambiguous and 
and was oapable of several interpretations 
but he did not come to any finding as to 
what was aokually sold, iuasmuoh as he, 
was of opinion that having regard to the 
ruling in tbe oaee of Mohammad Husain 
v. Bashiran (1), a deoision of this question 
was immaterial, inasmuch as a widow in 
possession in lieu of dower oould only 
transfer her passes=ory right along with the 
claim of dower and not otherwise, and as 
there was no assignment of the 
dower debt in this oase, the possession 
of tbe transferee oould not be that 
of a mortgagee. Ik oould ODly be 
adverso and the olaim was barred by limi¬ 
tation. He, therefore, dismissed the appeal. 

Tbe plaintiff comes here in second ap¬ 
peal. His first contention is that Musam- 
mat Azima sold her possessory right in the 
property of Amir and, seoondly, that the 
olaim was not barred by limitation. The 
oase has been argued fully and with great 
ability by Maulvl Iqbal Ahmad for the 
appellant and Maulvi Mukhtar Ahmad for 
the respondents. Tbe 6rst question we have 
to deolde is what was, as a matter of faot, 
transferred under this deed. The deed begins 
with a reoltal that the property, namely, 
13 bigbas, 8 biswas, and 10 dhurs was 

“the anoastral property of tbe exeoatanta over 
whioh Shaikh Kadir was in pooieieion aa an heir 
and Maeaammat Asians was in poaaeeilon both as 
an helrea* and in lien of dower; ont of the afore¬ 
said property we sell half, that is. ft bighai, 14 
biswas, and 6 dhara to Sheikh Ratal ilo., ale., 

Now at first sight and according to the 
ordinary rules of interpretation it would 
appear that Kadir sold half out of the 6 
bighas and odd aforesaid, and Aaima sold 
the remaining half which inoluded part of 
both the proprietary and possessory rights 
whioh she had in it, that is to say, her 
i share as owner and her § share of whioh 
she was tbe possessor. So that in any event 

(1) (1914) 19 A. lu J. 1141=96 1. 0. 109. 



264 Allahabad 


QODHMI *. BHYAMLAL 


1921 


the plaintiff's suit mast fall as to the J 
plus ~ that is J of the property in suit. 


The next question whioh naturally arises 
is as to what is the legal oonsequenoe of 
the transfer by the lady of her possessory 
right in the ^mentioned above. It has been 
con tended on behalf of the Respondents that 
the widow oould not have transferred her 
right to possession apart from the dower 
debt, and reliance is plaoed on the oase of 
Mahamad Hussain v.Bassiran (l). It is suffi¬ 
cient to say that the ground on whioh the 
older oases were differentiated was that in 
the older oases the ^uib had not been 
brought in the life-time of the widow. The 
present case has, as is dear irom the faots 
stated above, been brought during the 
life-time of the widow and therefore strioh- 
Iy speaking, the oase mentioned above 
would not apply. It has been held in the 
oase of Kummur-ool-nissa Begam v. Maho¬ 
med Hussan ( 2 ) :— 

At the seme time we are satisfied that as the 
property in suit formed a portion of Ucnda Begama 
husband's estate, the whole of whioh was in her 
possession as aeourity lor her dower, the widow 
would have had the power to mortgage suoh 
hypothecated interest and that, during her life¬ 
time, the defendants, ezoopt by payment of the 
dowry, oould not have released the mortgage " 


This oase was quoted with approval in 
the oase of AH Bakhsh v. Allahdad 
Khan (8), where their Lordships observed:— 

“The right ia one whioh the widow aeoures as a 
oreditor for her dower and it ia one to continue 
holding until her debt ia satisfied. 8uoh a right ia 
property, and prima facie in the abaenoe of any 
law or oontraot to the contrary, it ia property 
whioh ia both heritable and transferable " 


So that the argument of Maulvi Mukhal 
Ahmad, that the sale of her possessory 
rights by Musammat Azima, unaooompani- 
ed by a transfer of the dower debt, was not 
warranted by law and therefore invalid, 
falls to the ground, and on this basis alone 
the plaintiff’s olaim oould not fail as being 
barred by the defendants having aoquired 
adverse proprietary title in the property 
beoause of an invalid sale in their favour. 

Let us examine this position from an- 
other standpoint. It is now settled law 
that adverse possession oan be aoquired 
over limited rights suoh as those of a mort¬ 
gagee also, but adverse possession against a 
mortgagee would not of neoessity be ad- 
verse to the mortgagor. So that the right 


(2) ( 1 P 66 )N-W. P. H. C. Bop. 2^7. 

(8) (1910) All. 661=6 I. 0. 876—7 A, Ii. J. 

667 . 


whioh Rasai and bis suooessors aoquired 
by virtue of taking possession under the 
invalid deed, admitting it for the sake of 
argument to be invalid, would be the ac¬ 
quisition of the rights of Musammat 
Azima, but would not of neoessity extin¬ 
guish the rights of the other heirs. There 
is nothing in the present oase to show that 
there was anything whioh tended to des¬ 
troy the rights of the heirs. We have 
already said that the deed itself shows the 
nature of the possession of Kadir and Azima 
over the property whioh they purported to 
transfer, and the purohaser Sheikh Rasai 
oould nob be said to have been unaware as 
to the rights whioh he was purohasing. 
Arbiole 134 of the first sohedule of the 
Limitation Aot would not, therefore, apply. 
This was so held in the oase of Drigpal 
Singh v. Kallu (4). We are, therefore, of 
opinion that the suit is not barred by limita¬ 
tion. The result of the view whioh we bake 
in this oase is that the plaintiff's suit must 
fail as regards ~ of the property in dispute. 

As to the remaining ~ of bhe property, the 
plaintiff is entitled to a decree for posses¬ 
sion on payment of suoh proportion of the 
dowor debt of Musammat Azima as might 
be ohargeable against bbat share. (An issue 
was then remitted bo determine the 
amount of the dower debt of Musammat 
Azima as it had not been tried by the 
Oourts below), 

Case remanded. 

(4) (1916) 87 All. 660=30 I. 0. 956=18 A. L. J 
945. 
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Walsh and Lindsay, JJ. 

Godhni— Appellant 
v. 

Shyamlal and others— Respondents. 

First Appeal No. 1 of 1921, deoided on 
8th April 1921, from an order of the 
list. J., Azamgarh. 

Civil P. C. 0. 41. R. 21—Respondent a lady— 
ler agent failing to attend Court due to illness of 
aughtert—Sufficient cause tool held to exist — C. 
>. C. 0. 9, R. 8. 

Where the Respondeat’* (a lady’s) agent was 
nable to attend the Court to instruct the pleaders 
ue to the illoess of his daughters, 

Held, that there was sufficient oause to set aside 
he deoree that had been passed ix parte. 1905 
l W. N. 44 and 89 All. 888 Diet. 84 All. 426 
].i [P. 265,0. 8.J 


GODHHI 0. SB?AM Lal (Lindsay, J.) 


Allahabad 366 




Peary Lai Banerji—tot Appellant. 

Iqbal Ahmad—tor Bespondent. 

Lindsay, J.:—This is an appeal from an 
order of the District Judge of Asamgarh 
refusing to restore an appeal which was 
deoreed ex parte on the 4th of Jane 1920. 

The appellant before us is Musammat 
Qodhnl who was defendant in a suit for 
restitution of ooniugal rights. 

The suit against her was dismissed In 
the oourt of first instance on the ground 
that the plaintiff had failed to prove that 
Musammat Godhni was his wife. The 
plaintiff then appealed to the Distriet Judge. 
We have referred to the order sheet whioh 
shows that in the first instanoe the 8th of 
April was fixed for the first hearing of the 
appeal. On that date, Musammat Godhni 
entered an appearanoe by a vakalatnama 
signed by two pleaders on her behalf. So 
far as she was aonaerned, therefore, she 
was ready to go on with the hearing of the 
appeal on the date in Question. 

It appears, however, that the learned 
Judge was unable to take up the case on 
that date on aooount of press of work. The 
result was that the hearing of the appeal 
was postponed sine die. 

Sometime in May the Judge took up the 
reoord again and ordered the 8th of June to 
be fixed for the disposal of the appeal and 
notioe of this date was given to the 
pleaders. 

On the 8th of June whan the ease was 
oalled up for hearing both these pleaders 
appeared before the learned Judge and 
stated that their client bad not given them 
any instructions and bhat they were conse¬ 
quently unable to argue her oase. The 
result therefore was that the appeal was 
deoreed ex parte. An application for 
restoration was made on behalf of 
the lady in whioh it was represented 
that her failure to appear and instruct 
her pleaders on the date fixed for hearing 
was the result of aertaiu oiroumstances 
over which she bad no control. It was 
stated that she had a speoial attorney, 
Parsotam Das, whom she had engaged for 
the purpose of doing her business in oourt, 
that at or about the time the case came up 
lor hearing Parsotam Das had trouble at 
home owing to the Illness of two daughters, 
one of whom died at the end of May and 
the other a few weeks later, in June, It 

2? thifi s P 80, “ l attorney 

had written to the pleaders in order to find 

1991 A—14 


out what date had been fixed for the 
hearing of the appeal but bad nob succeed¬ 
ed in getting an answer from them. 

The applioaat was able to prove that 
Parsotam Das had lost two daughters, one 
on the SOlb of May and the obber on the 
23rd of June. The Judge, however, relied 
upon the case of Har Prasad v. Abdul 
Bahman (I) in which it was held that 
where notioe of the date of hearing was 
given to one of the pleaders that was 
sufficient notioe to the party. 

Where the question of sufficient cause 
has to be considered, eaoh oase must be 
dealt with on its own faots and it is im¬ 
possible to lay down any universal rule as 
to what constitutes sufficient cause in a 
matter of this kind. After hearing the 
learned Counsel in the oase and on'a 
perusal of the order sheet of the lower 
appellate Court, we have come to the con- 
olusion thab this is a case in whioh the 
learned Judge of the oourt below might 
fairly have held that the lady had shown 
sufficient oause for not defending the appeal 
on the date fixed for hearing. In our 
opinion, the appeal should be allowed and 
we order accordingly. We set aside the 
order of the oourt below and direct that 
the appeal be restored to its proper place on 
the 61e and dealt with according to law 
Costs here and hitherto will abide the 
result. 

Waleh, J.: —I entirely agree. I only 
want to say a word about two authorities 
whioh have been mentioned. The oase 
of Baji Lai v. Nawal Singh (2), adopting 
and following the oase of Bar Prasad v 
Abdul Bahman (l), the oase relied on by the 
learned Judge in the court below, is In my 
opinion distinguishable upon the faots. I 
happen to have been a party to that deol- 
sion and the ground on whioh the relief 
was sought was the wilful misoonduot of 
the party's agent and we there deollned to 
interfere. In any event, whether «e takei 
the view that there was sufficient oause id 
Ihts case or not. il seams bo me olearlv kol 
come within the scope of the principle laid 
down by a two Judge Benoh deolsion id 
the oase of Lalta Praiad v. Ram Karan (8)J 

_ Appeal decreed. 

(1) (1906) AW. N. 44. ~- 

(1917) "L L a. 611=316 1 U 

m 2* <l9lS) 14 *“• I. Qi 167=1 A I* J. 
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MlfABB, C. J. 

Nand Ram— Complainant- Applicant 

v. 

Khazan and another —Aooused-Opposite 
Parky. 

Criminal Revision No. 101 of 1921, de- 
oided on 9bh April 1921, from an order of 
fche S. J., Meerut. 

Criminal P . C., Ss. 425 and 429— AcquHta ?— 
Application in revision a oaxntt —Retrial mil be 
ordered in cate of miscarriaoe of justice 

la au application in reviaioe again** an o*der 
o! acquittal, althoagh the High ^oiut the 
power to order a re trial, it is a jurisdiction which 
should be exeroiaei only ia exceptional oa°e* and 
with oaation. It should only be done in case3 
where the alleged offanoe ie of a serious character. 
If. however a Judge thinks that there baa b en a 
miaoarriage of justice, there iray well *ri a e an 
inference eith r that the Judge h-ts not acted with 
that propriety and care whioh ia reqcired in the 
deoision of every oase, be it Civil or be it Crimi¬ 
nal. In auoh a oase it would be proper, after 
due examination of the tacts, to mike an order 
tor retrial. [P. 266, 0. 1 ] 

Saila Nath Makerjee and Kailash Chan¬ 
dra Mttal— for Applioanfc. 

N. C. Vaish —for Opposite Parky. 

Meats, C. J. —This is an application 
in revision against an order of aoquittal. 
Although there is no doubt thab the High 
Court has fihe power ko order a retrial, it 
is a jurisdiction whioh should be exeroised 
only in exceptional oases and with oaubion. 
[t should only be done in oases where the 
alleged offenoe is of a serious oharaoher. If 
however a Judge oomes to the opinion that 
there has been a miscarriage of jusbioe, 
where for inskanoe bhe lower Court has 
mi c quoted the evidence or where having 
evidenoo before ib whioh prima facie is 
reasonable and credible, the Judge of that 
Court gives no grounds whatever for reject¬ 
ing it, in instanoes suoh as thab there may 
well arise an inference either that the 
Judge has not aoted with that propriety 
and oare whioh is required in the deoision 
of every oase, be it Civil or be ib Criminal. 
In suoh a oase it would appear to be proper 
after due examination of the faobs, bo make 
an order for retrial. 

On the evening of the 25bh of September 
1920, one Nand Ram, a zamindar, was 
riding home. On that evening he was 
grievously assaulted and as a resulb of that 
assault wasiunoonsoious for four days. The 
most important feature in the oase is bhab 
whilst he was unoonsoious one Abbey Ram 


was arrested beoause he (Abbey Raro^ ao- 
cording bo tbe stabamanh of one Harnam, 
was seen by him to be ju't behind Nand 
Ram on the road wibbin a few moments of 
tbe ascaulfc. Harnam heard the ories of 
Nand Ram almost immediately after. The 
evidenoe of Nand Ram shows that Abbey 
Ram oame up from behind. "At bhe time 
when Harnam 'aw Nand Ram on bhe road 
and Abbey Ram behind li*m, he did not 
know tbe name of Abhey Ram hot be 
knew him to be a resident of an adjaoenb 
village. Harnam gave a abatement bo the 
polio* and as a oonseqoence Abbey Ram 
and his caste fellows of that village paraded 
before Harnam. who without hesitation 
pioked out Abbey Ram as the man whom 
he bad seen on the road. He did this 
on tbe 27tb of September, at a time 
when Nand Ram was still unoonsoious. 
As a oonsequenoe, Abhey Ram was 
arrested. Two days later, on tbe 29th, 
Nand Ram regained ooDSoiousness and 
mentioned bis assailants at onoe as 
being Khazan and Abbey Ram. The learn¬ 
ed Sessions Judge does not suggest any 
reason whatever for disbelieving Nand 
Ram or Abhey Ram. Two obamars say 
that immediately before tbe ooourrenoe 
they saw Khazan, one of tbe aooused, 
standing quite olose bo wbab beoame after¬ 
wards tbe soene of tbe ooourrenoe; and 
another witness Dbarma said thab he saw 
both Khazan and Abhev Ram returning 
together to the village at a time whioh 
would be after the ooourrenoe. Throughout 
the whole of his judgment, the learned 
Sessions Judge gives no reason whatever 
for discrediting bh*se witnesses. Nothing 
was said in cross-examination to impugn 
their veraolty; and ou a question of alleged 
enmity between Abhey Ram and Nand 
Ram though in faot the oause of enmity 
may have been very slight, nevertheless 
the learned Judge put the reason for the 
enmity as something whioh bad happened 
a “good many years ago.” That was a 
manifest error beoause if there was any 
enmity it had arisen only a short time be¬ 
fore. In these oiroum'banoes, I am of 
opinion that this is one of those rare and 
exceptional oases where a new trial should 
be ordered. The aoonsed put up as a 
defanoe a denial of all knowledge of the 
crime. 

Let the matter therefore be retried by 
the Additional Sessions Judge at Meerut. 
Although it has been neoessary in aeoifl- 
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ing Ibis oasa io sal out Ihe reasons whioh 
influenced me in thinking that ihere should 
be a retrial, the learned Additional Sessions 
Judge must of oourse exeroisa Ida mo:i 
free and independent judgment in Ibis 
matter, anooloured by tne iaok that Ibe 
men have onoe been acquitted, and equally 
uncoloured by tbe faob tnat tbe High Court 
has ordered a retrial. It may be tnat tba 
learned Sessions Judge wholly disbelieved 
everything whioh was said on tbe part of 
tbe prosecution and considered none of tbe 
witnesses worthy of oredit. If so be should 
have given that as a ground. Tbe reason 
for a retrial is this, that on an examination 
of tbe reoord as it stands, tbe evidenoe of 
Nand Bam and his witnesses seem to point 
to the faot that there bas been a mis- 
oarnage of justice in a serious case and 
tbe judgment ot the Sessions Judge does 
not satisfactorily review toe evidenoe. 

BiirtaL ordered. 


A. I. R. 1921 Allahabad 267. 

Walbh, J. 

Kashmiri Lai— Accused, 

v. 

Emperor— Opposite Party. 

Criminal Reference No. 252 of 1921 
deotded on 12th May 1921, made by tbi 
Dist. Mag., Meerut. 

(a) U. P. Afurucijmlitfef Ad (1916), St. 807 
SiBI, 818, and 821—Wolioc under S. 267 -Bread 
—Proceeding* under S. 807 vb,— Hagtetraie can 
noi guetUon reatonableneu oj order under S. 267 

Thera is no appeal under the Aot against t 
notice issued by tbe sanitary authority under sec 
lion 267. Tbe Magistrate wbo nas to deal nitb t 
question ol tueaou ie not entitled to oonsider tbi 
reasonableness ot tbe order, ■•l^aeallon'• m boo 
tion 821 means ‘'oaliad m question as regards iti 
reasons ole ness ot praonoaDuity." it oannotmeax 
in the eoatnt in »h.ob it is used, -challenging it 
legality . The. aoheme ot tbe Aot is (ben 
that, except as provided in the case of epeoi 
fled ordeie wn.oh may be appealed to the Uiatr.o 
Magistrate, no order or dueouon or requireuian 
made by a mun.oip.bty, or a committee ot , 
notiflea area oan be questioned on the uterus 
provided that it is a requirement Ot an order or i 
aireotion made WiUuu tbe powers ooblerted udqi 
I he authority, nut Ha legality o„a U uaouoteal‘ 
be queetioaea in any court , u peaia - • 

“ ,e brougat tor breaon ol the order, it i 
oan m Uwwn u»as it la aa order, requirement oi 
direction wniob me board could uot make »Z »r 
order mace outside its juruuiotion. 88 AIL 147 

U , • [P-868,0. 1.; 

4^/4“^^““'' s " w_ 

A / •- I i't _ •»«. I ie 


Tbe fine pee day foe future breaches is beyond 
tba power of tbe Alagidfccaie. bis a ooncmion 
preoeueafi to prove idai tbe offender baa peceiated 
alter (be first oonviotioa. Tb<*t can onl} be done 
by <k saooad aqU auodtaQtive prooeedtng alter tbe 
date wnen be beta continued to oomuut tbe 
breaob. it is in tb-j puoUo interest that a Muni¬ 
cipality, it it baa issued a reasonable notice and 
baa tbeoouraga of ita opinion should do tbe work 
in the interests ot tbe community and charge and 
recover (torn tbe owner tbe amount wbtob it 
would coat. ]P. C. 1 & ‘2.j 


Walsh, J.—This oasa has been refarted 
to ina High Gouts by loe Disinot Magis¬ 
trate ol Meerut. One Laia Kashmiri Lai, 
Agarwal Join), wbo bas premises in tba 
noQibea area ol .Baraui was bned Rs. 15 by 
a Magistrate oi the hreb class lor fauing to 
comply witn a notice issued by Ibe Oom- 
mintee ol tbe nontied area as feba bamtary 
autooniy, tequiiing bim to construct a 
oess-poui; ana also Bs. 2 a day from a cer¬ 
tain date in respeot of future breaches. 
Tne latter pari of tne order, as bas otian 
been pointed oal, is oiearly illegal ami 
must be set asiae. Fuiure breaohes mast 
be dealt wuh somewhat ditterenlly as I 
will point out presently. Magistrates who 
have to administer this rather troublesome 
and important Act would do well to study 
the provisions more closely than they 
seem to do. However this parb of the oasa 
raises no question of importance. 

Tbe main point on wmob tbe case has 
been referred to this Court is a question ol 
impor tanoe to the general puoiio and to 
sanitary autnonties. it is uniortunate that 
in a matter ot tms kind tney bave not 
thought it neoessary to oe represented And 
i have to deal with it without any assist¬ 
ance ; but A bave oome to a dear oonolu- 
sion as to tbe law upon tne subjeot. 

Tbe premises ot the owner, Kashmiri 
Lai, seem to adjoin a Jain temple wbioh 


is visneu 


uy a targe number ol women 
from time to lime, and the Oommitiao of 
•the notified area, no doubt for good reasons, 
formed me opinion tnat tne existing 
method ot dealing with tbe rain water 
and dirty water liom hie premises was 
unsatistaotoiy and insanitary. Tnat is a 
question enturely within their com- 
petenoe. In me month of June may 
passed a resolution reqoinng him under 
section 2b7 W ol me Municipalities 
Aot of 1916 to oonelruol a cess¬ 
pool m a oartaiu manner, namely, partly 
under bis wall and partly on or into a 
haaranja. The object of mis requirement 
teema to have been to ooiieoi tne water la 
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some form of storage which would facilitate 
its removal and prevent its distribution on 
the publio road in the neighbourhood of the 
temple. Notioes were issued to the owner 
giving him, in aooordanoe with the sobecne 
provided by the Aot, 15 days bo oonsbrucb 
a oess-pool. The notioes were for some 
reason addressed bo his peon, presumably 
because it was known that this was the 
most certain way of reaohing him. Nothing 
turns on this, as Kashmiri Lai has acknow¬ 
ledged the receipt of the notioes. The first 
nolioe wus Issued on the 2nd of July, the 
seoond on the 1st of August, upon wbioh 
Kashmiri Lai filed an objection and asked 
the committee to allow him to oonstruot a 
drain. On the report of a member of the 
committee, this request was refused and a 
fresh nobioe was issued to him on the 16lh 
of Ootober. Various teobnioal questions 
have been raised about the servloe and the 
form of tba nobioe. There is nothing in 
these. The form of the notice was oorreot 
and adequate, referring to the seotion 
under which the requirement bad been 
made by the committee, aDd also to the 
number and date of the committee's reso¬ 
lution. Kashmiri Lai did uot oompiy with 
the nolioe and proceedings were taken 
against him under seotion 307 (6) whioh 
makes a person liable to a fine for (ailing 
to oompiy with a nobioe given under the 
provisions of the Aot. There is no question 
that Kashmiri Lai has failed to oompiy 
with the nolioe. The only real question is 
whether it was given under the provisions 
of the Aot. It seems to me quite clear that 
it was. 

Kashmiri Lai's explanation at the origi¬ 
nal hearing for not having oomplied with 
the notice was bhat bo bad appealed to the 
Disbriot Magistrate. So far as I oan dis¬ 
cover from the Aot, without anyone present 
to argue the point, it appears to me that 
there is no appeal under the Aot against a 
nolioe issued by the sanitary authority 
under seotion 267. An appeal is given to 
any person aggrieved by any order or direc¬ 
tion made by the Board of oommittee of 
various kinds under a Dumber of seobions 
enumerated in seotion 31.8 of the Aot bub 
seotion 267 is not amongst the seobions so 
enumerated. The reason for this probably 
is that matters of sanitation and health in 
oonneotion with private drains are matters 
at the same time so urgent, and also eo 
entirely for the looal authority, that it was 
thought better to constitute them the sole 
arbiters of suoh matters. 


The Magistrate who tried the oase went 
into the merits of the requirements of the 
sanitary authority, examined the plan and 
disoussed various alternatives and oritlois- 
ea somewnat unfavourably the oonolusion 
at whioh the sanitary authority had arriv¬ 
ed, but he held tbab it was not for him to 
question the reasonaolenass of the nobioe 
and he fined Kashmiri Lai. I think, having 
regard to the general sobeme of the Aot 
and the polioy of the law in these matters, 
the Magistrate was dearly righb unless 
there is some statutory provision to the 
oonirary. It would be obviously difficult 
and embarrassing aod would oause a vast 
amount of disoussion if every order of this 
kind, not merely sanitary but other orders 
of a publio nature, made by a publio autho¬ 
rity in the administration of the general 
oomlort and health of the oommuniby, were 
to be oanvassed and debated in a Magis¬ 
trate's oourl in every small matter, before 
a tribunal whioh Is not neoessarily qualifi¬ 
ed to form au opinion, and oertainly not 
so well qualified, as a municipal body whioh 
if it does its work properly ought to aot 
upon the advioe of trained and experienced 
employees. 

On the matter, however, ooming up 
before the Distnot Magistrate, the Distriot 
Magistrate took the view, basing himself 
partly upon a deoision of this oourt, that 
the Magistrate who has bo deal with a 
question oi breaoh is entitled to oonsider 
the reasonableness of the order. This 
question is constantly causing difficulty if 
one may judge by the oases wbioh oome 
before this oourt, and it is clear that the 
Distnot Magistrate has allowed himself to 
be misled by failure bo realise a distinction 
whioh, although it may seem somewhat 
subtle, is really quite dear aod intelligible. 
Section 321 provides that no order or 
direotion referred to in seotion 3l8 .shall 
be questioned in any other manner or by 
any other authority than is provided there¬ 
in. This, ab first sight, would seem to 
suggest that orders and directions not 
mentioned in that seotion may be ques¬ 
tioned by other authorities. But aooordlDg 
to my view, sub-seolion U) of section 321 
was rendered neoessary by the power of 
appeal wbiah was given and was enaoted 
to make it dear that Ibo reasonableness of 
the order oouid only be questioned by the 
appellate authority provided in suoh oasesi 
by the Aot. “ Qaestion ” to my mindl 
dearly means " called in question asj 
regards its resonableness or praoHiiblli*) 
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by." It oannoi mean in the oontext in 
wbioh ib is used, "challenging its legality." 
The soheme of the Aot is olear that, oxaepb 
as provided in the oase of specified orders 
wh’oh may be appealed to the Distriob 
Magistrate, no order or direotion or 
requirement made by a municipality, 
or a committee of this kind, oan be 
questioned on the merits, provided that ib 
is a requirement or an order or a direotion 
made within the powers conferred upon the 
authority, but its legality oan undoubtedly 
be questioned in any oourt in which penal 
proceedings are brought for breaoh of the 
order, if it oan be shown that it is an order, 
requirement or direotion which the Board 
oould not make, or to use an expression 
familiar in judioial proceedings an order, 
made outside its jurisdiction. All that 
was laid down in the authority referred to 
by the Disbriot Magistrate, Bam Dayal v. 
Kina Emperor (l), is contained in one 
sentenoe in the judgment. 

“II the Board have no power whatever to ieane 
the notioe it cannot be considered to be a notice 
under that seotion and the provisions ol esotion 
162 do not apply." 


The same reasoning would apply to a 
pieoe of paper issued from the office of the 
Board having all the appearance of an order, 
but wbioh bad nob beeu authorised by aDy 
resolution or competent authority of the 
Board, but was a mere sham and pretend¬ 
ed order issued by some subordinate 
offioial without the authority of the Board, 
I think these principles are dearly establi¬ 
shed by the recent authorities of this 
Oourt. There is the oase of Municipal 
Board, Etawah v, Debi Prasad, (2) where 
it i9 held that a uotloo calling upon a 
private person to alter his drain, not on 
sanitary grounds bat on some grounds of 
danger to passers-by at night, was not a 
good notioe under seotion 267 and no 
offence had been committed in ignoring it. 
similarly, it was held in the oase of Bam 
Pratab Marwari v. Emperor (3) that a 
notioe issued under the signature of the 
Secretary without the authority of the 
Board and not served upon the owner, 
Was not a good notioe and might be dls- 
. o^ied- On the other side of the line la 
>ba oa3a Mannu v. Emperor (4) where 

1075. ,i9ll) 88 147=8 1. 0. 669=7 A. I* J. 

(1920) 43 AU - *8C*=581. 0.110pl8 A. h. J. 
f J) (10201 18 A. tfc'-J. 899=66 I 0 809 


it was held that an order refusing to allow 
the applioanb a lioense to s-.ore firewood in 
Cawnporo, which he had nou appealed 
against bub whiob had been made witnin 
the powers of the Municipality, oould not 
be questioned in tbess proceedings. In 
the re c ulb, upon the main and important 
question I disagree *wlth the Distriob 
Magistrate and agree with the Magistrate 
who oonvioted Kashmiri Lai and I uphold 
the hue of Bs. IS. 

The fine of Bs. 2 per day for future! 
breaohes is dearly beyond the power of the 
Magistrate. The seotion provides that in| 
the oasa cf a continuing breaoh a further 
fine up to Bs. 6 per day after the date of the 
first oonviotiou may be imposed where the 
offender is proved to have persisted in the 
offence, lb is a condition precedent to prove 
that the offender has persisted after the 
first oonviotion. That oan only be done by. 
a seoond and substantive proceeding after] 
tbe date when be has continued to commit 
the breaoh. I would merely point out to, 
this Municipality and Municipalities in 
general that although these proceedings to 
Impose fines are no doubt necessary in 
some oases, and it may be oven desirable 
sometimes to pursue an objecting owner 
in further proceedings (or fines in respeot 
of continuing breaches, tbe Aot really pro- 
vides a far more efficient alternative. In 
addition to proceedings against the owner 
and having fined him for original disobe- 
dtenoe to the notioe, the sanitary authority 
is also given the power to do the work 
itself or oause the work to be done and to 
oharge the expenses upon the owner. If it 
is a matter of health requiring notioe upon 
the owner of oriminal proceedings tor 
breaoh, it ought to be a matter sufficiently 
urgent to oall upon the looal authority to 
remedy the evil in the interests of the 
health of the oomaranity with as little 
aelay as possible. The ereAion In this 
oase was clearly needed but was an crea¬ 
tion, so far as time and money were con¬ 
cerned, of no difficulty. The owner was 
required to do it id 16 days. That proba¬ 
bly means that either he or the Mania!- 
paiily oould have done it in two or three 
aeys. In suoh oiroumsianoes, instead ol 
wrangling m a Magistrate's oourt and going 

"T? “. Dd 00minB 10 lbB Hign 

that » lba PQbl, ° ‘oterest 

) b ®‘ Municipality, if it has issued J 

reasonable nolloa bas the oouraga o3 

If. °fi nl0 ® should do the work in thJ 
Intinela ol the community (In t h 1 * mn 
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bhe visitors to bhe Jain temple) and charge 
aad rooover from th3 owner the feto rupees 
whioh il would oosb. Presumably She 
matter is somewhat small, but the im¬ 
portant point is that we are in the month 
of May 1921 when nothing has been done 
in a matter whioh the Municipality thought 
ought to be done in'June, 1920. 

I aooepb the reference to the extent of 
quashing the One for future breaobes and 
the order of the Magistrate directing the 
applicant bo do the work. A Court of law 
oannot oompel a mac to exeoQte work and 
this parb of the order must be quashed. As 
I have pointed oub the authorities should 
do ib and obarge the owner wibh the oosts. 
The fine for bhe original breaoh must be 
upheld. 

Order modified. 

A. I. R. 1921 Allahabad 270 (1). 

Mbabs, 0. J., AND Gokdl Pbasad, J. 

Bhagwan Singh —Applicant 

v. 

Bhawani Das and another —Opposite 
Parly. 

Application No. 10 of 1920, deoided on 
11th August 1920, for leave bo appeal to 
His Majesty In Council. 

Civil P. C., 0. 46, R. 4 - Two suits in original 
Court—Two appeals—Appeals disposed oj in one 
judgment — Leave to appeal to Privy Council grant¬ 
ed in one suit—Value oJ other suit less than 
Rt. 10,003 —No question oj law involved—O. 46, 
R. 4 applied. 

Two suite between Bame parties and raising 
same question were deoided by separate judgments 
in the original Court. But in appeal (there were 
two appealsi the two oa-es were heard together 
and by oonsent of parties the evidence in both 
oases was considered as a whole. The lower Court's 
deoree was set aside. Leave to appeal to the 
Privy Counoil was granted in one of the euita. 
As regards (he other sail. 

Held, that though the value ol the suit was less 
than Be. 10,000 and though no question of law 
was involved, it was a fit ease for the application 
of the prooedure laid down in O. 45, B 4. 

[P. 270, 0. a.] 

Narain Prasad Asthana—tor Applicant. 

Qulzari Lai, Ptari Lai Banerji and 
Uma Shankar basvai— for Opposite Party. 

Judgment The valuation of this suit 
is below Bs. b.OOO and so is the valuation of 

the appeal to His Majesty in Council, bub 

this Court has set aside the deoree of the 
lower Court. There was another suit on 
bundis in wbiob the same question was 
raised between these very parties, namely, 


Privy Counoil Appeal No. 9 of 1920. It is 
true that in the lower Court this suit was 
deoided by a separate judgment, but in the 
appeal ia this Court the evidenoe iu the 
two suits was considered as a whole at the 
request of the parties, who are She same, 
and this Court came to a decision on the 
whole of bhe evidence in favour of the res¬ 
pondent. In the oonneoted suit we have 
already given leave to appeal bo Hie 
Majesty in Couuoil. Ib is contended that 
no permission to appeal should be given be¬ 
cause there is no question of law involved 
and the value is below Bs. 10,000 and that 
Older XLV, rule 4, of the Code of Civil 
Prooedure is not applicable. We do not 
agree with bhe la-b contention. 

An appeal is after all a proceeding in 
continuation of a suit. The value of the 
two suits in the Coart of first instanoe as 
also ol the proposed appeal to the Privy 
Counoil is above Bs. 10,000 and this Court 
has reversed the deoree of the Court of first 
instanoe. The points raised in the two 
oases are identical, and we think that this 
is a proper oase to whioh the prooedure 
sanctioned by Order XLV, rule 4, should be 
applied and the parties given an opportunity 
of having one deoislon from the highest 
Court ol appeal. We, therefore, oerbify that 
this case fulfils the requirements of seotion 
110 of bhe Code of Civil Frooadura, read 
with Order XLV, rule 4, as regards the 
nature aud value of the subjeot matter of 
bhe suit. 

Certificate granted. 


A. I. R. 1921 Allahabad 270 (2). 

Meabs, 0. J., AND GuKol Pbasad, J. 

Bhagawan Singh —Defendant-Applioant 

y . 

Allahabad Bank, Limited —Plaintiff* 


Bespondent. 

Privy Counoil Application No. 8 of 1920, 
deoided on llib August 1920, for leave to 
appeal to His Majesty in Counoil. 

Civil P. C., S. UO—Bigh Court's decree con- 
firmingjtnoing as to defendant's liability but 
eltghlh, altering amount due—Deeres is not one oj 


nnance. 

t a suit on hundis, both the Courts oonoarred 
olding that the person who sigaed the hundis 
letendant was authorised to do so and thn 
)ue detenoe raised by the delendant was 
led against him by both Oourte. Bat the 
i Court modified the deotes by deduoting a 
in amount due to an admitted mletak# la 
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tbs dsorw and *v allnwin* to oHlDtid interest at 
a hiaher rate. The plaiotiff than obtained in the 
rtflnli a decree for a sMehtly higher amount than 
that decreed bv the lower Toort. 

Held, that the lower Ooort'i decree w*a modifi¬ 
ed by that of the Hi eh 0«urt and so the Utter 
was not a d'or^e of affirmance. 

w here the decree of th» bifbMt Hoart In 
India do«« not affirm the decree o%*i«ed bv the 
lower p onrt, the Honrt U not ontitled to oonnidsr 
the extent to whfeh the a*?d decree hag been 
modified 9-1. 0.1040 and 10 O. **\ 65 Foil 

rp.wi.o.«j 

Narain Pranad Aithana — for Applicant. 
Tej Bahadur Sapru—(or Opposite 

Pftrtv. 

# Gokul Prasad. J :—This Is an applica¬ 
tion for leave to appeal to His Mainly ) n 
Coanoil. The snit ont of which this 
application has arisen, was brought hv the 
Allahabad Bank, Limited, against the de¬ 
fendant applioanb for reoovcrv of Rs. fif 000 
and odd on the basis of sixteen Hundis 
drawn by one Sptjh Han'raj and alleged 
to have been nooepted by the defendant’s 
gomanta Baba Lai. There were also seva. 
ral other salts broagbt by yarloas plaintiffs 
against this very defendant on different 
Handls. There was one defenoe common 
to all the salts, namejy, that Baba Lai was 
not authorised bv the defendant applioant 
to sign or aooept Handis for him. Tn 
some of these oases, the lower Conrt, the 
Subordinate Jndge of Agra, aooepted the 
defendant’s contention and in others it did 
not do ho. The losing parly appealed to 
th s Court. By oonsent of parties the 
evidence given in e*oh of the sails was 
considered as a whole and this Court was 
asked to deoide the above question of fa 0 t 
.on that evidence. In the result, this Court 
came to the oonoTu«lon that the defenoe 
set ap by the applicant was not oorrect 

M,!!* 5 a f oreea ‘ he 0,B, “ of Plaintiffs 
in the various suits with the result that the 

defendant applioarft has lost in all. 

In Privy Counoil appeal No 9 the 

ma * l6r ,D ai »wle was 
is ih« : ° T rh b9,ow * na ‘bo same 

His MaSs^- n kv ^ Q ,n 4he *o 

Snri bi 7 ^!^ a0Un0,, • In ‘ bft ‘ oase ‘bo 
Mart below had sustained the defenoe. and 

olusinn^ m BV '° 0me ‘° 8 diffaren ‘ °on- 

ven in 5 g , 8 Wh0lQ 0f * he 
given m the various oases Into account 

a ““ re8 °' ‘ b0 Snbcrti 0 „a 

right of ° aS8 ‘be applioant had a 

h.ve JSSl H 8 “u tt0r of course and we 

n»ve certified that that oase was a fit c» e « 

IhePresent* 0 ^ Mai * e ® ly ln Council. In 
‘be present ease, as we have stated above. 


the valuation in the court of first instance 
was over R«. 61.000, «nd the valuation of 
the proposed appeal tn His Meiectv in 
Counoll is above R®. 10,000 Wbat hap¬ 
pened In this case was that the first court 
deoreed the plaintiff’s olaim for ahout 
Rs. 41 000 On appeal, this onnrt oopfirm- 
ed the finding of the 6rst oourt as to Raho 
Lai's competency to ®ign on behalf of 
tbe applicant but in the result allowed 
a deduction of R= 6000 in favour of the] 
applioant heoau'e of an admitted mis¬ 
take In the deoree of the lower oourt. 
but saddled him with a liability for in 
terest in excise of what the onn*t below 
had awarded. The net result was that the 
deoree of the oonrt below was modified to 
tbe prejudice of the applicant hv pearly 
eight thousand runee*. This application 
has been opposed op the ground that th* 
deoree was reallv one which affirmed the 
decree of tbe oourt of first instance and 
therefore having reeard to the case of Raja 
Sre$ Nath Rov Bahadur v Secretary of 
State (1), ib is contended on behalf of the 
opposite party that this Is really a deoree 
whiob affirms the decree of the lower conrt 
We do not see our wav to agree to this 
contention. This view of ours is eunported 
hv the oase of Nar V -,t Sinah v. Kalla Bux 
Stn(jh (2), whioh followed an earlier deoi- 
5? n ° f ‘be* court in Thalcur Ba^eo 

Sxngh v. Thakur Lalji Singh (si. Mr 

Charmer, as he then was, Judicial Commit 

« Wtew ™ rted h “ Va ?aH “ We 67 

Sr ooar i did Dot Jr*-; 

modia,atb. s.,„. oi !bi 

SSrtih?-‘ W# to tolSw 

"oeeereefl In tha creaan, *' 

0(1892 wWc? 01 Proo « aa re, Aob xr 
^li^^blohcorresponds to tha rrese, 

111 11909) R 0. W n qcu 

ill 091119raioto 

(8) (1808) 10 o. ati 
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seokion 110 of kbe Code of Civil Procedure, 
Aok V of 1908, and held that the word 
"deoteion” used in that seokion has khe 
same meaning as a deoree. When khare is 
an express provision of bhe law giving a 
rlghk of aopeal in oases where khe deoree of 
khe bishest oourk in India does nok affirm 
khe deoree passed by the lower oouri, we 
are nok entitled ko oonsider the oxbenfc ko 
jwhloh the said deoree has been modified or 
Inofc. We have stated above khak in khe 
present oase the deoree of this oourt has 
modified the deoree of bhe ooutk below to 
khe preiudioe of bhe applioank. We are 
therefore in nerfeob aooord with bhe view of 
khe Oudh Judioial Commissioner's oourk 
and are of opinion that leave to appeal 
should be pranked in bhe present oase. We 
aooordingly oerhify that this oase fulfils khe 
requirements of seokion 110 of the Code of 
Civil Prooedure, Aok V of 1908, as regards 
the value and nature of the subjeob matter 
of the suit, as the deoree appealed from does 
nok affirm khe deoree of khe oourk below. 

Gertifioate given. 
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TUDBAUj and Rafiq, JJ. 

Bhawani Din and others— Dafendants- 
Appellanks. 

v. 

Jadunath Mitir— Plaintiff-Respondent. 

Firsb Appeal No. 30 of 1920, deoided on 
21sb Deooraber 1920, from an order of khe 
Addl. J.. Gorakhpur. 

Pre-emption —Wajlb-al-ars -Malikan- dah, one of 
the otafMi of co-tharer pre-emptora in original 
wa (ib-nlarz— Perfect vartition—A member of the 
Malika-deh who it not a co-sharer tubtequenl to 
partition cannot pre-empt. 

The basis of the right of pre-emption ie prima. 
facie the oo-owoershlp of the parties in the same 
mahal of a villages. Parties who are no longer oo- 
sharers. or sharers with eaeh other in the bigger 
nnlt. nnless there is something dear and distmot 
to the contrary, have no longer any right after a 
partition baa separated them oomplttely from 
their other oo-eharore. 

Bnbneqaont to a perfeot partition the same ons- 
tom of pre emption vvas reoorded in the wajib-ul- 
are of osoh of the new mah*ls m had been record¬ 
ed in the wajib-ul-nre of the original mahal The 
later waj-b-ul-nre divided the fio-sharers into five 
olasses, the last of whom were Mal<kan-deh. 

Held, that subsequent to the partition a member 
of the Uahkan-i-h of the original 
wbo was not a oo-sharer in the newly formed 
mahal, was not entitled to pre-empt. 

8. U. Sulaiman —for Appellants. 

U. h. Aportoolfl—lor Respondenk. 


Tudball, J. —This firsk appaal from 
order arises ouk of a sulk for pre empkion. 
The undisputed faoks are as follows:—The 
suik relates ko shares in two villages, mauza 
Kakia and mauza Sakhwi. In khe year 1885 
khe c e kwo villages oonsisked of one mahal 
eaoh.and khe wajih ul arz whioh was drawn 
un related khe existence of a custom under 
whioh the oo-sharers were divided into five 
groups The first group oonsiskod of sharik 
aziz qarib ; the second of shank azis baid; 
khe third of shank patti] khe fourth of hit- 
sedar thok. and khe fifkh of malikan deha. 
The two villages were at that time divided 
up into thoks and pattis. In khe year 1895 
each village was perfeokly parkikioned inko 
seven separate and disklnob mahals. The 
nsual wajib ul-arzes were nok drawn up ak 
khe kime of oarkikion. Ak the next settle¬ 
ment, for eaoh mahal there was raoerded a 
wa.jib-v.l-arz in whioh the same oustom of 
pre-emption was reoorded as had been re¬ 
oorded In 1885. Ik is an admitted faok that 
the plaintiff pre-9mpkor Is not a oo-sharer 
In mahal No. 1. mauza Kakia, or in mahal 
No. 4, mauza Sakhwi. The present appel¬ 
lanks defendants before us gave oerkain pro- 
perbv situated in another village to their 
transferors in exohange for a 6 anna 4 
pies share In mahal No. 1, mauza kakia, 
and 5 anna 4 pies share In mahal No 4, 
mauza Sakhwi. In the year 1895 mahal 
No. 1, mauza Kakia, was in khe ownership 
and possession of a single proprietor, Braj- 
nath Shukul. Mauza Sakhwi, mahal No. 
4, was also owned and possessed by the 
same man alone. In these oiroumskanoes 
the Oourt of firsk inskanoe hold that by. 
reason of the perfeob partition, the plaintiff' 
being no longer a oo-sharer in either of khe 
kwo mahals, had no longer any right of pre¬ 
emption as he did nok oome within bhe 
ouskom, and dismi a sad bl^p sulk. The lower 
appellate Court held that as khe 5lh cate¬ 
gory of oo-sharers with a right to pre-empt 
oonsisked of malikan deh, perfeob parbikion 
oould not have affeoked khe rlghks of this 
oakngory, and all malikan deh had a right to 
pre-empt whether they were oo-‘barers in 
khe mahal or nok. In this view it allowed 
khe apoeal and remanded the suit to the 
oonrk of firsk insbaooa for khe deoision of 
other issues. The oa=a in our opinion is 
olearly gnvorned by the rulings mKfcayol. 
Ram v. Kali Oharan (1) and Digambar 


(1) (1916) 87 All. 678=89 I. 0.1000=18 A- h . 
J. 7H. 



1921 


RAlAlUKH DAS *. ttAJAKAID SHY AM (W»I«h, J.) 


Allahabad 911 


Singh v. Ahmad Sayaed Khan (3). Tbara is 
another ruling, also, on the same sabjeot, 
vit , Muhammad Mahbub Ali Khan v. 
Baghubar Dayal (S). It is urged before U9 
that the words malikan deh have a broader 
meaning than the words hitsedar deh, that 
partition or no partition, malikan deh 
remain malikan deh to the very end, 
whereas the status of a hitsedar deh is 
ohanged by a partition. We cannot agree 
with this contention. At the time that 
this wajibulart was drawn up, mulikan deh 
and hitsedar deh were one and the same 
thing. As has been pointed out frequently, 
the basis of the right of pre-emption is 
prima faoie the oo-ownerahip of the parties 
n the same mahal of a village. Parties 
vho are no longer oo sharers, or sharers 
«ikh eaob other in the bigger unit, unless 
there is something dear and distlnot to the 
contrary, have no longer any right after a 
[partition has separated them completely 
from their other oo-sharers. In our opinion 
the deeislon of the Court of first instanoe 
was eorreot. We therefore allow this ap¬ 
peal, set aside the order of the Court below 
and restore the decree of the Court of first 
instanoe. The appellants will have their 
eosts in all Courts. 

Appeal allomd. 


(b) Arbitration Ad (1899), S. 4 <b'— One parly 
submitting claim to Association—Arbitrators ap. 
panted by latter presenting claim to other party 
and he uriting hit answer to the claim—Document 
eomes under 8. 4 (b). 

The claimant! submitted to the Association a 
olaim against the respondent wnioh they signed 
and sent to the Association. The arbitrates 
appoiuted by the Association laid the document 
before the respondent and he wrote thareou in his 
own hand and oyer hia signature, his answer to 
the claim. He was well aware that the objeot of 
the dooament was to lay before the arbitrators In 
writing the difle'once whioh was to be decided 
between the parties. 

Beld, that the doonmeat constituted a written 
agreement to submit the present dlOerenoe to 
arbitrators within 8. 4 (b). Baker ?. The York- 
thtre Ftrt A. Life Assurance■ Oo., (1892) [l Q. B. 
144 B,L i [P. 276, 0. LJ 


(f ( o/ mB ’* T m 189=88 L a 84 =" 4 a I-A. 10 
(8) (1916) 18 AIL 2f=80 1. 0. 947-18 LLJ. 
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PlOOOT AMD WAi 8a, JJ. 
Nairuukh Das iMagar Mai— Applicant. 

Appellant 

T. 

Oajanand 8hyam Lal-Objeotor-Bes. 

pondont. 

First Appeal No. 51 of 1930, decided on 
90lh December 1930. from an order of the 
Disl, J., C&wnpore. 

. W 0i * il f- ? Wt (l) (!)-Award unit. 
Arbitration Act—Order refuting to file award—Wo 

Cour * under 8. 20, Arbitral 
ton Aet—Order refusing to file award is appealable. 

A»Wtr??«« fl , I# ■■ under the 

i« «W«aiAbU. Whw there is 
nothing to the oontrary in tha rules framed undai 

rolaehava baea framed. 
Of the r.iyii P a u f 0 - 


8aila Math Makerji and B. E. O'Conor 
—for Appellant. 

M. L. Aganoala, T. M. Chaddha and 
Punna Lai —for Respondent. 

Walah, J.— This is an appeal from an 
order by the Distriot Judge of Oawnpur, 

• dated the 31st of February 1930, refusing 
to file an award. The application on whioh 
the order was made was presented by one 
of the arbitrators at the request of the suc¬ 
cessful party in the arbitration, namely tha 
present appellant An objection was mada 
to the application by the present respon¬ 
dents on theferound that there had been no 
▼alld submission. 

A preliminary objeolion was raised at 
the hearing of the appeal, on the ground 
that no appeal lies. On the faoe of the 
order it is clearly one within the express 
provision of section 104 (1) (f) 0 f the Civil 
Procedure Code, being "an order refusing 
to file an award in an arbitration without 
the intervention of the Court ** The Dls- 

triot Judge deoided that this seotiou does not 
upply to the arbitration award, as tha 
award purports to have beau under the 
Arbitration A°t, IX of 1899. There is 

“°J h ‘ ng “ l . h * 1 Aok *o support this view 
and it is to be noted that the Civil Code 
was ra.enaoted some years later than tha 

mi^Vv T A ?‘ 10 Snpporl °* lh « PwlI- 

mmary objeolion *n authority has 

* Oo. v. *25 

fjl' . m *Jioh )J* e Oaloutta High Court 
held that seotiou 104 of the Civil Code di»l 

S°‘ Z*£. — Is *■**££ 

T . h “ *TS ra , h *d been filed by the Registrar 
=1 U. Hi* Owl ,3 . 
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High Court. Subsequently, a rale w*9 
applied for through a Judge of the High 
Oourl asking that bhe award should be seb 
aside. This rule was discharged bub bhe 
award had been filed and bhere had bedQ 
no order of ihe High Coarb refusing bo file 
lib. Seotioa vO of bhe Arbitration Aob 
enables the various High Courts In India 
to frame rules as bo bhe filing of awards 
*nd all prooeedtngs consequential thereon 
>r incident*! thereto. Such rules would, 
of course, when made have bhe effect of a 
-batata, bub ib follows that the praotioe 
jrovided by bhe various High Courts in 
(ndia (or proceedings under bhe Arbibrabion 
Aob may vary. The Allahabad High Court 
i&s made no rules. The natural result of 
this is that parties themselves, and tbe 
lower oourbs alike, follow the ordinary and 
familiar procedure usually adopted under 
the statutory rales of bhe Code. The prac¬ 
tice is bo apply for an order bo file the 
award and the court adjudicates upon suoh 
application. This is bhe converse of the 
piaotioe in Calcutta, as appears from bhe 
judgment of bhe Onief Justioe. Bub bhere 
is nobbing in bhe Arbitration Aob rendering 
suoh praotioe as has been followed in this 
case, and in auv other oase in Oawopur. in¬ 
competent, and procedure of some kind is 
obviously necessary to enable the Court bo 
exeroise the power of remitting or sebtiog 
aside an a^ard under either section 13 or 
15 of the Aob. Wa think that the proce¬ 
dure adopted in this oase was legitimate 
and proper and probably bhe only proper 
procedure available. The Judge had there¬ 
fore jurisdiction bo make the order which 
be did, and the order being one refasing 
to file the award it, is appealable under 

^eobion 104 (1) U). 

In Calcutta »b was held that an appeal 
lay under another provision of bhe law 
from the order (wbioh in that oase was 
an order of a Hiwh Court Judge), ^o 
that bhe point of praotioe heoame of no im¬ 
portance It is olearly desirable on every 
ground that suoh an order as bhe one 
now in question should be open bo review 
in the High Court and that this Court 
sh uld* as far as possible oontrol the 
oourbs below upon > questions of pripol- 
pie an 1 practice arising out of arbitration 
proceedings keeping in mind tiie settled 
principle lr*al decisions of law and of fact 
by arbitrators, if honestly and regularly 
raaobed. cannot be re-opened. The<iaesbion 
now before us was left open by a Bench of 


this Courh similarly constituted in the 
oase of Sukhamal Bansidhar v. Baba Lai 
Redia, & Go (2). and the passage lrom the 
judgment of my brother Piggotb on pp. 
664 and 665 is very much in point. He 
says, 

"8eotlon 11 of the Aot «oeaks in very general 
terms of the arbitrator or umpire oauaing (he 
aw*rd to be filed in the oo irt, and the wording of 
seotioa 15 whiob follow* leaves it at least open to 
the contention that unle3s the oourt either remits 
the award for reoonsideratioa to the arbitrator os 
umpire or there i« reason for setting it aside the 
award will be filed as it were, antomatieilly 

.. 4 * 1 wish to say that l do not stand 

committed, by tbe order whioh we are about to 
pronoanoe, to any final decision as to whether au 
appeal would or w>jld not l<e from a proceeding 
of a competent r i*tnot oourt whiob merely 
recorded a finding by way of a declaration that 
a certain paper prese tied to the 03urt on a certain 
date through a oertain ag-noy was a valid award 
by a properly 03nstituted umpire or arbitrator." 
"The order before us is one whiob exowsly 
purports to file the award The learned Distriol 
Judge there! »ro in dealing with the oase, did not 
tike the alternative view wh>oh l have above 
suggested, but definitely oonoeivod that tbe award 
ol the sole arbitrator would not be filed and 
b j oome ope-ative as a deoree of the oourt unless 
he passed a formal order directing it to be filed. 
On this state of things my view is that if the 
order of the oonrt below, is a good one it is an 
appealable order " 

Thai passage is directly in point and il 
is olear from what my brother said in tbal 
oase that if he had been pres c ed to consider 
the point) of law as bo whether an appeal 
lay or nob and to dismiss the application 
whioh was mane in revision on Ibab ground 
alone be would have Held bhab an appeal 
lay. As a matter of faol an applioalion was 
made to another comb with referenoe to 
tbe deoision ’ in bhe o*se from which we 
have just oiled, and leave was asked from 
the H’gh Court to appeal to the Privy 
Counoil upon the ground that this Court 
had no jurisdiction to interfere in revision. 
That leave was refused on the ground that 
bhe respondents in the bearing in revision 
had refused to argue bhe point, wbioh was 
left open for further oonuderation. That 
faol is alluded to in my own judgment 
i where I say that if an appeal did lie, a 
question whioh I deoliued bo go. sider, no 
revision could be entertained. 

This point ai*o appears to have arisen In 
P. .IV. Btpley v. V. J. Nahapiet v 3). It does 
not appear from the i nadequate report of 

(2) (1920) 18 A. L. J. 651 *4* All. 625*69 «.0. 

119H1 5 Bar, 'k* I 6 ** 25 * 7 

6L. B. B.0B, • . . . 1 ( 
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the deoi c ion in that case whether the ratio 
decidendi Inroad upon any point of prao- 
tioe. If the Conrt in Burma intended to 
lay down a rale of universal application 
that no order ol the kind now under appeal 
oould be oovered by seotion 10 >, we are 
unable to agree with their view. 

Upon the merits, we are of opinion that 
the respondent In this oase, who was a 
member of tb* Association and bad been a 
olaimant himself in at least one prior case, 
submitted to arbitration by a written 
agreement. What happened was that the 
olaimants, the present appellants, submit¬ 
ted to the Association a claim against tbe 
respondent wbioh they signed and sent to 
ibe Association. The arbitrators appointed 
by the Assooiaiion laid the document be¬ 
fore tbe respondent and be wrote thereon 
in his own hand and over bis signature bis 
answer to the olaim. He was well aware 
that tbe objeot of tbe dooument was to lay 
oelore the arbitrators in writing the 
difference whioh was to be decided between 
tbe parlies. Y/e are olearly of opinion that 
•be dooument constituted a written agree¬ 
ment to submit tbe present difference to 
arbitrators within the meaning of section 
(b; ol the Arbitration Aot. The oat e is 
even stronger than that in whiob a similar 
view was taken by the Court of Appeal in 
England In Baker v. Yorkthire Eire & Lt/e 
Atiuronae Co. U). The plaintiff wanted to 
sue upon a Fire Assurance polioy whioh 
had been signed and sealed by tbe Com¬ 
pany, and which contained an arbitration 
olausei' but which he bunself had not 
signed. As he was affirming the dooument 
it was held against him that there was a 
written agreement to submit tbe differences 
ol the contracting parties to arbitration. 

The appeal must be allowed with oasts 
and tbe application to file this award must 
he remitted to the Court of the District 

Judge of Cawnpur to be dealt with aooord- 
tag to law. 

Cate remanded.' 


14) U892) 1 Q. B 144=11 L. J. Q. B. 888. 
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PlGGOTi AND WaIoH, JJ, 

S^raiisi and Company — Defendant- 
Appellant. 

v. 

Baghubar Dayal Durga Prasad— Plaln- 
tid-Bdspondenb. 


First Appeal No 67 of 1930, decided on 
26io OotoDer 1920. from an order of the 
Dist J., Cawnpore. 

♦Arbitration Act (1899!, S. 19—S wt stand— 
Award passed—Decree pasted on oicard—Stay, 
order cannot be set ande—Slay order «• sufficient' 
to dispose o] suit. 

Aher aa award has been passed and also m 
deoree in aooordanoe therewith, a previous order 
ol stay ol sun under 8. 19 cannot be eat *side and 
the suit retired. Ordinarily a stay is permanent • 
unless the order dinotmg it provides otherwise D jt 
imposing some termious 

A stay order under seotioa i9 when arbitration' 
baa id !«io* taken place, is surtioieut dually to- 
dispose ol the suit. No final decree dismissing the 
•Uit is neoeasary 14 A, L J. 76? Diet 

(P 276,0.1.] 

B. E. O'Conor and Durga Prasad — 
for Appellant. 


vuiaari uas —lor Respondent. 

Waleh, J. This appeal and the con- 
neoted revision No. 49 of 1920 are brought 
against an order of the D, tnot Judge of 
O.wnpore, dated the 21st of February 
1920. Od the 27|h of August 1919 be 
bad stayed a suit upon the ground that the 
parties had submitted the matter to arbi- - 
Iration in aooordaoos with tbe terms of the 
oonlraot between them. In the meanwhile 
an arbitrator had been appointed, an award 
had been made, and a deoree passed in 
pursuance of tbe award. For some reason 
or another the present respondents made 
en application on the 2lsk ol February to* 
remove the stay of the 27th of August. 
The learned Judge obviously felt gr0 ,| 
difficulty about it and with considerable 
reluotanoe finally made an order removing 
the stay whioh he himself had grafted, the 
effeol oi whiob was to revive the suit, al¬ 
though the matter had been disposed o( 
according to law by arbitration. The 
defendant appeals from that order. In 

| eWMd ,udg0 ’ 3 ordOT U 

suggested that in any event, even in a ease 

where the matter in dispute hae been re^ 

ferred to* arbitration, if a< suit has- bean 
instituted, it is neovs'ary that there should 
be a final deoree dismissing the suit. If that 

ZVnU u °°!?c * bw ' al «i»y »be Stay 
would have to be removed before any final 
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deoree oould be passed. We bate oome to 
the oonolusion that no final deorae is ne¬ 
cessary. Without! saying that there are 
no oases in whioh a stay oould possibly be 
removed,—lor example, the parties by 
eonsent might deoide to drop the arbitra¬ 
tion and relegate their dispute to the oourts 
ot law; in suoh a oase. by the oonsent ol 
parties, no doubt a stay oould be removed, 
—it is olear that where the oiroumstanoes 
are the same, as they were in this oase, as 
at the time when the stay was originally 
imposed, the Judge is Junctue offioto, and 
oannot reverse his own order. 

II the order ol the 21st ol February had 
not been made or it it were now reversed, 
the original stay order ol the 27th ol 
August would remain in toroe. Ordinarily 
a stay is permanent unless the order direot- 
ing it provides otherwise by imposing some 
oerminus. In the oase ol Bkeo Babu v. 
Odtt Narain (1), to whioh we were refer- 
red in the oourse ol argument, it was sug¬ 
gested that my brother Piggott had said 
that the suit in suoh a oase would have to 
be tormally dismissed upon a finding that 
the matter had been otherwise disposed ol. 
While agreeing with everything whioh was 
said in that oase, we do not think that it 
was intended to lay down any definite 
praolioe on this partioular matter whioh 
was not neoessary (or the deoision. We 
have oonsulted the learned Judge ol the 
English department, and we have oome to 
ibe oonoluslon that a stay order under 
motion 19 ol the Arbitration Aot, when 
arbitration has in (aot taken plaoe, is suffi- 
oient finally to dispose of the suit. The 
intention ol the legislature was to oust the 
jurisdiction ol the ordinary oourts, and any 
prooeduie other than that provided by the 
Arbitration Aot in matters whioh are re¬ 
ferred to arbitration, would only oreate 
difficulty and oonlusion. There ought to 
be no diffioulty so far as the file and 
reoords in the lower Court are oonoerned 
in disposing ol the suit whioh has been 
stayed. We would only further observe 
that it is satisfactory to note that the dis¬ 
pute arising out ot this oontraot was dis¬ 
posed ol by a deoree within less than six 
months from the institution ol the suit. 
The appeal and revision ol the defendant 
against the order ol the 21st ol February 
must be allowed with costs and the learned 
Judge's order 66t aside. 

Appeal allowed. 

(1) UM4) 19 A. L. J. TeT=S4 I- 0- 
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Pioaoix and Walsh, JJ. 

Jfil. Maiikun-flisia Bibi and othtrt — 
Defendants-Appellants 

v. 

Met. Kanii Sughra Bibi— Plaintiff-Res¬ 
pondent. 

First Appeal No. 91 of 1910, deoided on 
21st Deoember 1920, from an order ol the 
Sub-J., Saharanpur. 

Civil P.C., 8. 10513)— Remand order under 0.41, 
R. 38 by tingle Judge of Htgh Court—No appeal 
taken—Order cannot be queitioned in appeal from 
order patted after remand. 

A remand order under 0. 41, B. 38, patted by a 
single Judge of khe High Court in ssoond appeal 
oannot be questioned subsequently in the appeal 
from the order patted alter remand 

[P. 37T, 0.1, 8.] 

Ibn Ahmad—tor Appellants. 

8. A. Haider —lor Respondent. 

Piggott, J :—The plaintiff in this oase 
sued for possession over a half share in a 
oertain bouse. The defendants pleaded 
that whether or not the plaintiff had a 
good title, neither she nor the transferors 
from whom she olaimed had been in pos¬ 
session within 12 years of the institution 
ol the suit. They further pleaded that they 
themselves bad been in adverse possession 
for more than 12 years prior to the insti¬ 
tution of the suit. The first Court dismis¬ 
sed the suit as barred by limitation and 
that finding was upheld by the Court of 
first appeal. On second appeal a learned 
Judge of this Court held that the deoision 
ot the two Courts below had proceeded upon 
an erroneous view of the law. He treated 
the finding ol the lower appellate Court as 
amounting to nothing more than a findiog 
that the plaintiff and her transferors had not 
been in aotuai -possession within 12 years 
ol the institution of the suit. He held 
that it had not yet been determined whe¬ 
ther the plaintiff's transferors bad been 
ousted by the defendants so as to set 
limitation running in favour of the latter 
and against the plaintiff and her trans¬ 
ferors. On this view he set aside the deoi¬ 
sion ol the lower appellate Court and re¬ 
manded the oase to that Court under Order 
XL1, Buie 23 ol the Code of Civil Prooe- 
dure for a deoision on the mertts. The 
lower appellate Court has now recorded a 
finding that the defendants have failed to 
prove ouster, ». a., the defendants have not 
satisfied the lower appellate Court that their 
possession had beoome adverse to that o 
tbe jleintiff 's vendors more then 19 
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prior to the Institution of this suit. Upon 
this finding the lower appellate Court has 
9ek aside the deoree of the trial Court and 
has onoe more passed an order of remand 
under Order XLI, rule 23 of the Civil Pro¬ 
cedure Code, directing the trial Court to 
dispose of the suit on merits, the issue of 
limitation being finally determined in 
favour of the plaintiff. The appeal before 
us is against this order of remand. The 
first point taken is that the Oonrt of first 
instance had found that the defendants had 
been in adverse possession and that this 
finding had been upheld by the lower ap¬ 
pellate Court before the second appeal to 
this Court was filed. In effeot we are asked 
to reconsider the oorreotness of the order 
of remand passed by the single Judge of 
this Court when disposing of the seoond 
appeal. There is authority for the proposi¬ 
tion that, where a Judge of this Court has 
remitted issues under Order XU, Buie 25 
of the Code of Civil Procedure, and the 
appeal subsequently oomes up for disposal 
before another Judge, or a Benoh of this 
Court differently constituted, the Benoh 
which is seiaed of the appeal and on whioh 
the law oasts the burden of finally dispos¬ 
ing of the eame, is not bound by the order 
remitting the issnes. It oan oonsider the 
question whether that order was a proper 
one and, if it oomes to the conclusion that 
that order should never have been passed, 
it can ignore the findings on the remanded 
issues and any evidence which may have 
been taken after the order remitting the 
Mid issues. The reason for this is obvious. 
No appeal lies against the order remitting 
Issues, nor does that order dispose of the 
pending appeal. Consequently the tribunal 
whiph undertakes the responsibility of 
hnwly disposing of the appeal is soiled of 
the entire oase and has jurisdiction to 
reconsider the propriety of an interim 

M *^at remitting issues, 
J? “° lher Judge Of by a Benoh 
|d.fferently constituted. In the present 

8inRle Jadg0 °l ‘hi* Court dispos- 

It ii *V. • ppefcl lb,n Ponding before him 
finely by means of his order of remand. 

2f' #b w » 8 not under Order XLL Buie 
W bul undOT Order XLI, Buie 28 of the 

Shnr Wa 4 .° 0de - Wfl have no res- 
dS!f ,0r # V 10 rfliraI1 ol ‘bo‘ appeal 

Oo^r ii °l‘ he S J nsle Jodga of ‘hi* 

bw« been challenged by 
Patent and was 

MrtiDD 106 ‘ o 1 * (3) of the Civil Procedure' 


Code, whioh prohibits a party, after sub¬ 
mitting to an order of remand from which 
an appeal lay, from disputing its aorreot- 
ness at a later stage, applies also to the 
oase now before us. We are satisfied that 
the appellant is not entitled to challenge 
the oorreotness of the order of remand 
passed by this Court on the seoond appeal. 
As the ease stands, this finding disposes of 
the appeal before ns. Whatever may have 
happened previously, the lower appellate 
Court has now recorded a finding that ad¬ 
verse possession for 12 years prior to the 
institntion of the suit is not proved on 
behalf of the defendants. That is a finding 
of faot whioh oannot be suooessfnlly im¬ 
pugned on any of the grounds taken in the 
memorandum of appeal before us. This 
appeal therefore fails and we dismiss it 
aooordingly with costs. 

Appeal ditmmtd. 
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Todball, J. 

Bmperor — 

V. 

Madan Mohan Nath Baina—Applicant. 
Criminal Bevision No. 851 of 1920, 
deolded on 8tb July 1920, from an order of 
the S. J., Allahabad, dated 19th April 1920. 

tMor Vthidt, Act (1914), 8. 8-Dr»oir mutt 
#arr » itetnot alway i vnth turn. 

It is aompulioty upon m driver of a motor vehl- 
ola to o*rry hia lioauoe with him; he is boundte 
produo* it at onoe, directly a polio* coartabla 

SSjf® 0 *. 10 do *°‘ “ d *“ Iaw Produce 
mraediaisly upon auoh demand la puniahabla 

under the Act. CP.aT8.oTi.! 

T$j Bahadur Sapru —for Applicant. 

Th0 a PPboant, Pandit 
Madmt Mohan Nath Baina. has been con* 
vioted under seotions 8 and 16 of Aot No 

Xi 11 ° ., 19 . 14, Aot to oonsolidate and 

re S hn8 10 100101 vehicles 
in Bntish India. Ha has been fined Bo. 1. 

The facts are not In dispute. The oontan- 
kion fa that, on the aotua* facts, no^JSa 
°°“ aiih i 0d uodBr seotions 8 m3 

Ihl '“* s - W-r « 

mJS; “wo 1 !!***»• «>* on• 

wa« not ia hii poaaaasion at that tine. BuiM) 
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the sergeant to wait (or five minutes so that ha 
might go home and bring it, but the sergeant de¬ 
clined. Upon this the sergeant took down his 
name and address and reported the matter to the 
Magistrate. 

The answer to bbe question depends 
upon bbe meaning of section 8 of the Aob 
whioh runs as follows :— 

“The driver of a motor vehiole shall produce 
his lioenoe upon demand by any polio* offiotr." 


That seotion dearly gave him bbe option 
of either prodcomg a lioecoa on the spot 
or of prodnotng it at the looal police 
station within bwenby.fonr boars. The 
wording of bbe present seotion seems bo me 
bo make it dear that the option has been 
removed and Ibat a driver most produce 
his lioenoe Immediately. The words "upon 
demand" are dear and oan have only one 
meaoiDg, namely, ab once, direobly bbe 
demand is made. 


The corresponding seobion in bbe English 
Aob, 3 Edward Vil, Chapter 36, seotion 3, 
danse 4, runs as tollows: 

“A lioenoe must be produoed by any person 
driving a motor oar when demanded by a pohoe 
oonetable II any person (ails so to produoe his 
lioenoe he shall be liable on summary oonviotiou" 
etc. 

So far as bbe English Aob is oouoerued, 
there is no doubt whatsoever that it is 
oompulsory upon a driver of a motor 
vebiole to oarry bis lioenoe wibh him, that 
be. is bound oo produoe ib at onoe direotly 
a polioe oo .stable oalls upon bun to do so, 
and ibab failure to produoe immediately 
upon suob demand is puuisbable under 
bbe Aob. To my mind bbe laoguaga of 
these two seobtons of bbe English Aot 
and of the Indian Aot has exaotly the 
same meanmR. A nriver of the motor vebiole 
is the person who is actually at the timu 
driving. He is bound under the seotion 
bo produce his lioenoe upon demand. 
"Upon demand' must mean Immediately 
upon " demand." The reason Is obvious. 
If a person driving a oar has nob his lioenoe 
aud oan nob produoe ib immediately and if 
he be allowed bo go away it will be open 
bo anybody bo evade bbe Aob and ab onoe 
depart and never be seen any more by the 
polioe offioer oonoerned. The number ou 
the oar will only inform the polioe as bo 
the ownership of the oar, bub ib would not 
inform them who was the driver. 

A comparison of this seotion wibh the 
geotion of the former Looal Aot, namely, 
Aob II of 1911 of bbe United Provinces, 
shows that a oleat' alteration has been made 
in the law and It must have been deliberate. 
The former seobion ran as follows : 


“The driver ol a motor vehlele shall■ np«» 
demand by any po’ioe offloer produoe his boiuos 
at onoe or at any polioa station within twenty- 
l«u hoaa." 


Ib is nrged that ib would be very hard 
linee upon many persons who aooidently 
leave their lioenoes behind and are only a 
short distanoe from home. It cannot be 
oalled hard lines on any body. Tbe law Is 
known and it Is easily oarried out. Tbe 
objeot of the words "upon demand" is alsc 
bo enable tbe polioe offioers to prevent unli¬ 
censed persons from driving oars and bbat 
oan only be done by giving the polioe 
offioers power bo demand immediate prodno 
lion of bbe dooumenb when they oall for 
it. When this Aot was passed, presumably 
bbe Legislature had before it bbe English 
Aob and bbe reasons wbtob oausei bue 
English Legislature to make it oompulsory 
upon a driver bo produoe his lioenoe im¬ 
mediately a oonsiable demands it. Those 
reasons operate equally well in India as in 
England. The words in the English Aob 
“ when demanded ” have exaotly the same 
meaning as tbe words in tbe Iodian Aot 
''upon demand.” In my opinion tbe inter¬ 
pretation of tbe law wblob tbe lower oourb 
bas adopted is oorreot and beohninally bbe 
applicant was guilty of tbe offenoe of 
failure to produoe. The application Is 
therefore dismissed. 

Application dis mined. 
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PlGQOTI, J. 

BoHtt anti othen —Aooused-Applieants 


v. 

Bmperor —Opposite Party. 

3riminal Revision No. 384 of 1920, 
tided on 23-d July 1920 from an order 
the Disb. M., Moradabad, dated 2otb 

y 1920. -a 

riminal P. C.. Si. 54. 65, 167, 169 and 173- 
*.( under S. 64 lor dacattv-Repmi of twujft- 
it evidence—Freeh proetadion under 8. UO, Of. 
J. contemplated—Accueed rnttil be rtleated ana 

meted. I 
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Certain peraong were arrested under 8 64. Cri¬ 
minal P 0. in connection with a daooity. Aotion 
was then taken under 8 16? and the men were 
lodged in the loori jail under the warrant of a 
magistrate Before the investigation wa° com¬ 
pleted and before any final report bad Vea pent 
under 8 • 78, i he investigating Polioe Offl '.er oame 
to the oonolaflioQ that there was no sufficient 
evidence against the aoon«ed -o far as the daooity 
was oocoerned but be desired to institute procee¬ 
dings agamat them Under 8 UO of the Code of 
Orimioal Procedare. A report substantially to 
this effect wag submitted to the M* K ietr*te by 
; whose warrant the aooaaed had been committed 
to the JatL The Magistrate directed them to be 
detained in jail until the oonolurioa of another 
polioe eoqmry with reference to their bnog pro¬ 
ceeded against under S 1 1 0, Criminal **. C. Sub¬ 
sequently, information was laid b fore a Magis¬ 
trate having jurisdiotioa under 8. 110 and an 
order was daly framed under 8. 112 and com¬ 
municated to the persona concerned. 

Eeld, that the detention of the persons after 
the polioe hod reported that there wae not suffi¬ 
cient evidence against them as regards the arrest 
was illegal and that the Magistrate should have 
allowed the police to rearreit the men UQdei 
8 65, Criminal P G-» but the irregularity was 
oared when the eocasei persons oame before the 
Magistrate subsequently and the M^g.gtrate 
having jurisdiction to do so, prooeaded upon pro¬ 
per materials to pass the formal order under 
B. 112, Criminal P. C. TP. 2R0, Cs. 1 4 2.J 

Nihal Ohand and Kirpa Bam Dang — 
lor Applicants. . 


B. Malcomton—lox the Grown. 

OTI I This is an application 

revision in connection with a prooeedii 
under seolion 110 of the Code of Origin 
rrooednre in wbioh ten persons were ot 
ginally Involved. All of them have be, 
ordered bo famish seoariby bo be of go, 
behaviour Eighb of bheso appealed bo bl 
Dlsbnoi Migisbrale, bub wibboab euooo< 
ihe application before me is on .behalf. 

?» °‘ lhese P«son9. The reoord shov 
Ibab the ben men aonoerned were first « 

rested on. saspioion in oonneobion wibh 

JSJJSi" 01 They we 

arrested, therefore. nnder seolion 54 ar 

nob under seolion 65 of bbe Code of Grim 

nal Pruned are. Aatlon was bhea take 

under soobicn 167 of bhe sane Coderai 

inLrTh 11 W6r0 l0dged in lh0 Sal 

under Jhe warrant of a Magistrate 

Sll 1 iS? n i iD ' T* ““tori 

t Bome bine , looger, and before ib - 

* ay 6nti Te v°rk i 

7n , ‘ n ° Ddar 9flofcl °“ 173 of bhe 0 

PrQ0Bdare - lh8 

{ff“ e °£“ r °*® B lo bbe oonoliioa b 

ffl a 5« i9nl evide'nae or'reas 
- .it °*l ia o'^usnio’oa bo justify fnri 

****** =? 


daooity oberge. II does nob seem to me 
tbab bbe Code of Criminal Prooedare makes 
any express provision for a oase like this, 
in wbiob an aooused person, after baying 
been arresbed. forwarded bo a Magistral* and 
confined under a Magistrate s warrant, is 
found by tihe investigating polioe officer bo 
have been arrested upon insuffiaienti evi- 
den09. I should have thought that ordi¬ 
narily a person so arresbed would remain 
in ousbody until the fiual report under 
seolion 173 of the Code bad been submitted 
and would then ba released under bbe 
Magistrate’s order on the ground that tba 
polioe report di-olosed no adequate ground 
for further prooeedings. I *m told, how¬ 
ever, that tha praotioe generally adopted Is 
to sbremh the provisions of seolion 169 of 
the Cede of Criminal Procedure, although 
that seetion in terms applies ooly to tba 
oase of an aooused who has never been 
forwarded to a Magistrate. Apparently 
bhe oommon prooedure is far bbe investi¬ 
gating polioe offioor bo report to the Magis¬ 
trate uoder who^ warrant the aooused has 
been oommlltad to jail that be desires to 
release him under seolion 169 of the Code 
of Criminal Prooedure. The Magistrate 
then sends for the aooused from the jail, 
dimharges him from the ou c body of bbe jail 
authorities and bauds him over bo the 
investigating polioe officer. When this has 
been done the polioe offioer oan exeroise bhe 
authority given bim by seolion 169 afore- 
said bo release bbe aooused. 


-- aumvuau tub ylOStJUl 0»S 

was that bhe investigating polioe offioer o 
offioars, although failing bo find suffioien 
fividenoe to justify further proceeding 
against any of these ten men on the oharg 
of daooity, came bo bhe oono’usion that th 
ben persons arrested were members ot 
gang acsooiated together for bbe purpose o 
habnually committing Ihefbe and robberies 
They desired InHaot to Institute prooeeding 
gainst them under seolion 110 of the Cod 

SL2' 1 ? 1 ‘“Jl Procedure. A report subsban 
bially bo this effect was submitted to th< 
Magistrate by whose warrant bbe aoouse. 
had been oommilted bo the jail. The orde 
passed on this report was in my opinloi 
irregular and nob to be justified by anythin 
•*■<**. of Orimlnai Procedure. Snffi 

had n61 been lM befor 
™iw^ 8 ^ r * 19 !° w »rranb bis passing, r eii 

order under aeotion 119 of tha Code o 

Criminal Prooedure. Indeed it Voui 

appear that be was nob thi Magistral 
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who had jurisdiction to pass any suoh order. 

I If therefore, the ten aooused persons were 
'to be discharged from ousbody, so far as 
the daooity oase was oonoerned, no Magis¬ 
trate had any authority to direot their 
further detention in custody on a different 
matter, unless and until they bad been re¬ 
arrested by the Polios under seotion 55 
of the Code of Criminal Prooedure. The 
Magistrate, however, seems to have treated 
this as a mere teohnioal diffioulty and to 
have assumed that there bad been a purely 
formal disoharge of the aooused under seo- 
tion 169 of the Code of Criminal Prooedure, 
but he oueht to have allowed the Polioe to 
re-arrest them under seotion 55 of the same 
Code. The order he passed was that the 
ten aooused persons should be further 
detained in jail unless they oould furnish 
seourity for their appearanoe when required. 
It was not until 12 days after this that a for¬ 
mal report was laid by a competent polioe 
offioer before a Magistrate having jurisdic¬ 
tion in the matter udder seotion 110 of the 
Code of Criminal Prooedure, and three days 
later the said Magistrate having oausedthe 
ten aooused to be brought before him from 
the jail drew up and oommunioated to them 
the neoessary order under seotion 112 of 
the Code of Criminal Prooedure initiating 
the prosecution for bad livelihood. It 
has been oonbended before me that 
on the prinoiples laid down by a learned 
Judge of this Court In Haiku v. Ktn§- 
Emperor (1). these irregularities attendant 
on the initiation of the proceedings would 
in themselves justify this Court in quash¬ 
ing the orders whioh have been passed 
against these aooused persons, or at any 
rate against those eight out of the ten 
aooused who oontested the matter In the 
trial Court and appealed to the Distriob 
Magistrate. I think this oontention is 
based on some misapprehension as to the 
meaning of the deoision alyjve referred to 
and the evils against whioh that decision 
was dlreoted. This Court was dealing in 
that oase with an aooused person who had 
been tried and aoquitted and ordered bo be 
released by a competent Court, but who 
was then immediately re-arrested, not 
beoause of any fresh Information reoelved 
as to his oharaoter or repute, bub in aooor- 
dance with a standing order, mosti impro- 
perly issued in that partioular district, 
direoting that all aooused persons aoquitted 

<\) (1919) 41 All. 483=17 4. L. 3. 458=10 I. 0. 
989 . 


on a oharge of a daooity should be Imme¬ 
diately arrested under seotion 55 of the 
Code of Criminal Prooedure. I am of 
opinion that, although the proceedings 
prior to the passing of the order under 
s jotion 112 aforesaid were irregular, and 
though I have thought it right bo point out 
my objeotioos to those proceedings, the 
irregularity was oured when bhe aooused 
persons oame before the Magistrate on the 
13th of February, and the Magistrate, 
having jurisdiction to do so, prooeeded 
upon proper materials to pass the formal 
order under seotion 112 of the Code ol 
Criminal Prooedure. 

Having said this, however, I feel bound 
to add that the ourious fashion in whioh 
this proseoution for bad livelihood was 
initiated has led me to examine the reoord 
with greater striotness than I should other¬ 
wise have thought neoessary. 

[His Lordship then prooeeded to dispose 
of the applioations on the evidenoe.] 

Application allowed. 
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Walsh and Rkvbs, JJ. 


Debi Prasad —Defendant-Appellant. 


v. 

Kedar Singh and others— Plalntiffs-Bes- 
pondents. 

Seoond Appeal No. 626 of 1919, deoided 
on 8th April 1921, from a deoree of the 
Dlst. J., Mainpuri. 

•Transfer of Property Act, 3s. 8* and'H—Amount 
deposited insufficient by a trifling sum—8. 84 does 
not operate 

Where the amount deposited under B. 88 Is In- 
eoflioient by however email a earn. 8. 84 does not 
begin to operate and intereit doei 
fan. ^ 

Narain Prasad Asthana and Baleshwari 


tsad —for-Appellant. 

1 heo Prasad Sinha—iot Respondents. 

Irvea. J.:—This appeal arises out 
a suit for redemption. The plaintiffs 
ellanbs executed a simple mortgage 
1908. On bhe 17th of 
.2 they deposited a sum of B=. 331- lU 
jourt under seoblon 83 of the Transfer 
Property Aob. The suit for redemption 
some reason or another was not brought 
>i| February 1918. It is to be remain¬ 
ed that the mortgagors plaintiff* had all 
5 time been in possession as the mort- 
e was a simple moitgage. It was found 
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|b»l the amount o! lender was insnffiolent 
by a small amount, some two or three 
rupees only. The ocurt of first instance 
decreed the «mit It held that the tender 
under seotion 83 of the Transfer of Pro. 
perty Aot being insnffiolent, the provisions 
of seotion 84 with regard to the oessation 
of Interest on the principal money from the 
date of the tender did not apply. It ac¬ 
cordingly deoreed the soib for redemption 
on payment of Bs 1,333-5-9. Theolaintiffs 
appealed. The lower appellate Comb found 
that as a matter of faob the amount of 
tender was insufficient, but ib goes on to 
say:— 

“ The trifling error of Bs. 2-9-R was flue to a 
miscalculation by his p’eader’a clerk. To allow 
the defendant to take advantage o! this error of 
calculation and olalm a earn whioh has been 
swollen by the iniquitous rate of interest on the 
mortgage-debt to thrios the amount of deposit 
would, in my opinion, be in the highest degree 
inequitable." 

We are unable to follow this contention. 
The tender was in facb insufficient and 
therefore the provisions of seotion 84 oould 
not apply. The amount of the insuffioienoy 
is wholly irrelevant. Whether ib was Be. 
1 or Bs. 100 or Bs. 1.000 makes no differ¬ 
ence in law. If this error was oaused by 
a mistake of some pleader’s clerk, possibly 
the plaintiffs appellants may have a remedy 
against him. It is also soaroely fair to say 
that the amount has rl'en to thrioe the 
amount of deposit owing to the iniquitous 
late of interest,, when we remember that 
the plaintiffs delayed bringing their sail 
until six years after the tender was made, 
and, after all, the appellants themselves 
■greed to the rate of interest. The learned 
Judge reduced the amount payable for 
redemption by deduotlng the interesb on 
the principal snm from the date of the so- 
called tender. In our opinion he could not 
in law do so. We accordingly allow this 
appeal, set aside the decree of the court 
oelow and restore that of the first oourt 
with aosts throughout. 

Appeal decreed. 
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Penal O ode. Si. 225 B and 1*1—Criminal P.O., 
8. WZ—' 1 onfinement under— Etcaping front jatl— 
Offend ie under S. 225 B and not 8. 224, 1. P. O. 

Where <* person eao»pee from a jail in wbloh ho 
was ooefined ueder a warrant under S 129 of the 
Code, by reason of hie having failed to flnl secu¬ 
rity to be of eood behav onr. he oomm-ta an 
oflaooe under 8. 225B and not S. 224. Penal Code. 

7 All 67 Poll. [P- 231, 0. 2.] 

Soft/a Chandra Mukerji— for Petitioner. 
B. Maleomson —for the Crown. 

Judgment.:—Muli has been conviobed, 
on a obarge under seotion 224 of the 
Indian Penal Code, of having escaped 
from a jail in whioh he was oonfined under 
a warrant under seotion 123 of the Code ol 
Criminal Prooednre, by reason of bis 
having failed to find seouriby to be of good 
behaviour. The old ruling of this oourt in 
Queen Empress v. Kandhaia (1) seems bo 
bold good to this extent that the applicant 
Muli was not being detained for any 
offenoe, and consequently the oonviotlon 
against him should not have been re¬ 
corded under seotion 224 of the Indian 
Penal Code. The deoision above referr¬ 
ed to, along with one or two similar 
derisions of the Calcutta High Court, were 
regarded as pointing to an error of omission 
on the part of the Legislature, and led, 
amongst other ohanges in the law, to the 
eDaotment of seotion 225 B of the Indian 
Penal Code. The oonvlobion in this oase 
should undoubtedly have been reoorded 
under that seotion and the sentence cannot 
exceed the maximum provided by seotion 
225 B. I do not propose to reduce it below 
the maximum period specified in that seo¬ 
tion, because this was an esoape from a 
jail, and the esoape of a person imprisoned 
for want of furnishing seourity to be of 
good behaviour is a serious matter. I direct 
that the conviction in this oase be reoorded 
under seotion 225 B of the Indian Penal 
Code and the sentence reduced to one o 
rigorous imprisonment lor six mouths. 

Conotcfion altered 
(1) (1881) 7 All 67=1884 A. W. N. 267. 


Muli —Aoousad-Applicant 
v. 

Emperor —Opposite Party. 

Criminal Bevisicn No. 386 of 1920, a 
ded on 28rd July 1920, from an order 
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A. 1. R. 1921 Allahabad 2i2. 
Gokul Prasad, J. 

Ganga Saran and others —Aooused—Ap¬ 
plicants. 

v. 

Emperor —Opposite Parky. 

Criminal Revision No. 551 of 1920, 
decided on 7bh Oofcober 1920, frcm an 
order of the S. J. Meernt. 

Criminal P C. (1898), Ch. 21 (Si. 251-259)— 
Provisions are mandatory— Splitting up offence to 
enable Magistrate to try it as summons case is 
illegal— Complaint and commencement of proceed¬ 
ings determine whither case should be tried as 
warrant case or summons case. 

The procedure of splitting up an offence triable 
exclusively as a warrant oase into two component 
parts of the said offence in order to eu-*ble a 
Magistrate to tty it as a summons oa c e, U not 
only a mere irregularity but an illegality. The 
provisions of Chapter *21 are mandatory. 

It is not the conviction under any particular 
section of the Penal Coda which decides the ques¬ 
tion whether a particular oase is to be tried as a 
warrant case or as a summons case. It is the 
oomplaint and the notices issued to the acoused, 
and also the commencement of a case by a Magis¬ 
trate under certain ssotions, whioh decide the 
question. [P. 289, 0. 1; P. 284, 0. 1,] 

Satya Chandra Mukerji and Kumuda 
Prasad —for Appliosmls. 

G. W. Dillon—tor Opposite Party. 

Gokul Prasad, J— This Is an appli- 
cation to revise an order of oonviotion 
under seobions 426, 447 and 352 of the 
Indian Penal Code. The sentenoe imposed 
is that of a 6ne of Rs. 51 against eaoh of 
the applicants, and the applicants have been 
further bound in the som of Rs. 500 eaoh 
for a term of one year. 

It appears that Ganga Saran aeonsed is 
the president of a Gosbala Committee. 
Adjoining the Gosbala premises there is a 
compound of Pandit Bhagwati Prasad, the 
land of whioh is let ont to oerbain tenants 
for building purposes. Pandit Bhagwabi 
Prasad Intends to build a grain market on 
that plot of land. In August 1919, Pandit 
Bhagwati Prasad wanted to build a com¬ 
pound wall. The building wa* opposed by 
the aoonsed as the wall would interfere 
with their ahehak. Beoau=e of this 
opposition the wall was not built. On the 
27th of Ootober 1919, It seems that 
Bhagwati Prasad made a fresh attempt lo 
bni'd a oompound wall. It is alleged that 
the masons oame, built a parb of the wall 
and then the six aooused oame there, 
remonstrated with Pandit Bhagwati Prasad 
and ultimately removed the brloks of the 


wall and put them in another plaoe In the 
oompound of Pandit Bhagwati Prasad. 
Pandit Bhagwati Prasad thereon lodged a 
oomplaint of misohief, oriminal trespass and 
assault against the aoonsed. As I have said 
above they have all been oonvioted by the 
Magi«trate under various seotions. This 
oonviotion has been upheld on appeal. 


The applicants oame up in revision and 
their contentions are 

(IMhftt a single sentenoe for three separate 
offences is not warranted by law and is illegal. 

(2* (a) that the dispute was really of a purelf 
civil nature and even if all the evidenoe for the 
prosecution were taken to be oorreot. the oonvio- 
lion under seotion 447 of the Indian Penal 
Code was bad Inasmuob as all that the 
aooused did was to go to assert a oivil right 
and not to commit misohief. A civil suit 
has already been filod for the determination 
of the rights of the parties. 

(2) \b) that Bhagwati Prasad had no right to 
institute a complaint under seotion 447 of the 
Indian Penal Code, because all the land had been 
let out to tenants on permanent leases. These 
leases are subsisting and therefore he was not 
entitled to possession. 

The oases, In the matter of the petition 
of Qobind Prasad ( 1) and Kunji Lai V. 
King Emperor (2) are relied on in supporl 
of this proposition. 

f8' that the order under seotion 106 of the Cri¬ 
minal Procedure Code was not justified. 

(4) The oomplaint as filed was under sections 
452 , 147 and 427 of the Indian Penal Code- All 
these oises were warrant oases and the trial 
should have been in the manner prescribed for the 
trial of euoh oases, and the trying Magistrate’s 
aofcion in trying the case as a summons oase was 
illegal and has seriously prejudiced the aoonsed. 

. (5) Beoause of certain arbitration proceedings, 
the complainant was prevented from proceeding 
against the applicants in the Criminal Courts. 

Tbe parties fco these proceedings are res¬ 
pectable gentlemen of Meorut, and it has 
taken tbe learned gentlemen appearing on 
either side almost three days to argue the 
oase and the oase has been fought tooth 
and nail before me. 


I shall take np the 4bh point first. It 
ipears that this oomplaint was filed on 
e 4th of November 1919, and the oom- 
ainsDb was examined the same day, and 
e 20hh of November was fixed for the 
animation of witnesses in support of the 
mplaicb and the oase was senb to the pre- 
Db Deputy Magistrate. Mr. Nabbu Ram, 
r disposal. Ib appears that up to the 
Ibh of November 1919 the oomplainant 


(1) (1879) 9 All. 465. 

(8) (1918) 18 A- L. J. 161=811. 0. 681. 
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had not pat in court the necessary diet 
money et cetera for issue of notices 
to witnesses, and the oase was adj.aroed 

to the 2nd of Ddoember 1919 for 
posal. On Iho 2nd o( December 1919* 
some witnesses were examined and others 
were exempted and the oourt adjourned 
the oase for the inspeobion of the locality. 
The learned Deputy Magistrate inspected 
the locality on the 20th of December 1919, 
and having been given to understand that 
there was a ohanoa of compromise, he ad¬ 
journed the oase to the 5th of January 
1920. On that date the oase was again 
adjourned and the oourt granted adjourn- 
ment : from time to tune and ultimately, 
on the 7th of April 1920, directed notices 
to be issued bo the aooused under seobions 
452, 147 and 427 of the Indian Penal 
Code fixing the l9oh of April 1920. provided 
the complainant pub in the necessary tal - 
band for the issue of summons. The oase 
oatne on for hearing on the 19bh April 
1920, in the presenoe of the oomplainanb 
and of all the aooused except Chaudhri 
Ganga Saran who was allowed to be repre¬ 
sented by a pleader. On that date, the 
oomplainaut was examined, the statements 
of the aoouRed taken and aertain witnesses 
on behalf of the proseoution were examined, 
and then a ourioas order was passed to the 
efieob that as it appeared from the state¬ 
ments of the witnesses for the oomplainanb 
that the offences committed were of sum¬ 
mons oases therefore it is not neoessary to 
frame charges and as the oomplaioanb 
wants to produce farther evideuoe there¬ 
fore it is ordered that 30th April 1920 be 
fixed for the hearing of the oase. 


It is not very easy to understand how a 
very experienced Magistrate like Mr. Nathu 
Bam should have committed this mistake. 
The complaint was of ofienoes triable as 
warrant oases and the heading of the com¬ 
mencement of the judgment shows that the 
accused were being tried for bhoBe ofienoes. 
The examination of the aooused immedia¬ 
tely following the examination of the 
oomplainanb was nob justified by the proce¬ 
dure laid down in Chapter 21 of the 
Code of Criminal Procedure. However, 
to prooeed further, the oase w*9 again 
adjourned to the 22nd of May 1920, 
at the request of the oomplainant. On 
that date it was found that out of the wit¬ 
nesses who had been summoned on behalf 
of the complainant. Pandit Hand Kishore 
Inspector, Babu Gbaei Bam and Gan sham 


Dis Patwari were examined and the oase 
was fixed for the 1st o' Juoe, to enable the 
aooa=ei to oross-examine the witnesses for 
the proseoution and bo produce the defence 
evideooe. Oq that date an application for 
adjournment on behalf of the accused on 
the ground that their counsel was engaged 
in some other Court was refused and as all 
the aooused. were not present an order was 
passed for warrants to issue against the 
absent aooused. Later on, before the 
warrants could be issued, the accused 
appeared and oross examined the witnesses 
for the proseoution. 

It will appear from the above resume of 
what aobually happened that the whole 
procedure of the learned trying Magistrate 
was deoidedly irregular, if not absolutely 
illegal. Having commenced the trial of the 
case as a warrant case, regard being had to 
the nature of the ofienoes oomplained of, 
the learned Magistrate was nob justified in 
takiDg down the statements of the aooused 
immediately after he had taken down the 
statement of the complainant who had not 
even been cross-examined till then. Ho 
ought to have proceeded in the regular 
way, heard out the evideuoe for the prose¬ 
oution, allowed the aoonsed to cross-exa¬ 
mine if they so ohose, and then framed a 
charge whether of the offences about which 
the complaint had been made or of minor 
offenoee, if only those were proved, and 
then obarged the aooused of having com¬ 
mitted saoh ofienoes as in the opinion of 
the Court might have been proper. In that 
oase the aoonsed would have had, if they 
so wished a farther opportunity to reoall 
and oross-examine the witnesses for the pro* 
seoution and show that they were not 
worthy of oredit. All this opportunity of 
doable oross-examluation has been lost to 
the aooused. They could not guess from 
the vague order of the Deputy Magistrate 
what offences they were oalled upon to 
answer and there can be no doubt that they 
have been seriously prejudiced in their 
defenoe. 

It has further been argued on behalf of 
the applicants that the examination of tho 
aooused before the whole evideuoe for the 
proseoution was before the Oourt, pre¬ 
judiced the defenoe oase very seriously. 
Another point urged on behalf ol the 
delenoe is that although the learned 
Deputy Magistrate has oonvioted the ao¬ 
oused under Emotions 447 and 352 Of the 
Indian Penal Code, the oonviclion la really 
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ona under seotion 462 of the Indian Penal 
Code whioh oould not) have been tried as a 
summons oase, beoause the elements con¬ 
stituting an offenoe under section 447 plus 
She elements constituting an offence under 
seotion 352 of the Indian Penal Code go to 
make up the offenoa made punishable 
under section 452 of the Indian Penal 
Code. This prooelure of splitting up an 
offenoe triable exclusively as a warrant 
oase into two component parts of the said 
offenoe in order to enable a Magistrate to 
try it as a summons oase is. in my opinion) 
not only a mere irregularity but an illega¬ 
lity and a Magistrate is not justified in 
oreaking up an offenoe into its component 
parts and trying it in a manner not war¬ 
ranted by law. In my opinion the trial of 
this oase is wholly vitiated by the above 
proceedings. The provisions of Chapter 21 
of the Code of Criminal Procedure are man¬ 
datory and have to be followed. It is nob 
the oonviobion under any particular seotion 
of bhe Indian Penal Code whioh deoides 
the question whether a partioular oase 
is to be tried as a warrant cage or as a 
-ummons oase. It is the complaint and 
the notioes issued to the aooased, and also 
ohe oommenoement of a o.se by a Magis- 
iraot under oertain seobions, whioh deoide 
ihe question whether it is to be tried as a 
warrant oase or a summons oase. I am 
afraid that in the present oase the mode of 
trial is vitiated beoause of the llleg.libies, 
bhut is to say, going in bhe teeth of the 
mandatory provisions of Chapter 21 of the 
Code of Criminal Prooedure. The oom- 
pUint, the summons first is ; ued to tho 
aooused, the heading of the first sheeb of 
bhe proceedings go to show that the trial 
was oommeDoad under the seobions whioh 
were purely triable as warrant oases. See 
in this oonneotion Empress v. Jadu (3) 
Queen Empress v. Lajja Bam, (4) and 
bubrahmanta Ayyar v. King-Emperor, (6). 
Under these ouonmstanoes it is not neoes- 
sary for me to enter inbo the other points 
raised in this revision. 1 therefore set 
aside the oonviotions and sentence*. The 
order under seotion 106 of the Criminal 
Prooedure Code falls with the setting aside 
of the oonviobion in the present oase. Hav¬ 
ing regard to the faob that both the parties 
are respeob»ble residents and that a oivil 


18) (1888) A. W. N. 260. 

(4) 11888) A. W. N. 90. 

(6) (1602) 20 Mad, 61=28 I. A- 267=11 M, Ii. 
I 211=8 Bar. 160 (P- O.) 
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suit has already been instituted for the 
denermination of respeobive rights of bhe 
parties in the Civil Court. I do not think 
that any further proceedings should be 
taken in the Criminal Oou»ts. I direob 
accordingly. The fine, if realized, will be 
refunded. 

Convictions quashed. 
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Meabs, C. J. and Ryvks, J. 
Jaisukh —Aooused-Appeilanb 

v. 

Emperor —Respondent. 

Criminal Appeal No. 603 of 1920, deold- 
ed on 9#h July 1920, from an order of the 
S. J. Saharanpur. 

Criminal P. O., 8. 268— Evidence taken a/ter 
discharge of assessors—Conviction must be set 
aside. 

Where the Judge, after tho assessors have been 
discharged, takes farther evklenoe, the trial ii 
vitiated and if the aooused has been oonvloted, the 
oonviotion must be set aside. 16 All. 186 Foil. Or. 
Appeal No 680 of 1910 Dissented from 

[P. 286, 0.1.] 

Braj Mohan Vyas—lor Appellant. 

Mean, C. J. :—Jaisukh aooused was 
oharged before bhe Sessions Judge of 
Saharanpur with having brought about 
the death of one Udmi by administering 
ar c enio. A great deal of evidence w»s 
taken; the assessors gave their opinion and 
the assessors were disoharged, and then it 
ooourred to the learned Sessions Judge 
when he was about to write his judgment 
that he would like bo put one or two ques¬ 
tions to another man by name Jaisukh, son 
of Sabibu, who had originally been ohal- 
laned with the abased bat bad been dis- 
obsrged by the Magistrate. The learned 
Sessions Judge thought he would like to 
put further questions to another witness 
who had already given evidenoe. This ha 
in faob did and did so in the absenoe of the 
assessors and he justifies having done that 
by plaoing reliance upon a decision of Mr. 
Jnstiae Walsh, who in the oase of Ksng 
Emperor v. Birbal (1), deoided on the 22nd 
of September 1916, deoided that a Judge 
after having disoharged the assessors oould 
nevertheless take farther evidenoe. Now, 
Mr. Justloe Walsh oould h»ve arrived at 
that decision only by the faot that the 


(1) Or. A. No. 680 of 1916 deoided on 92nd 
[September 1016. 
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ossa of Queen Empress v. Bam Lai, (2) 
was no! brought to bis notice, beoaase b'a»6 
oase is a disbiuot authority for the very 
salatary proposition that evidence must 
act be taken by a Sessions Jadge unless 
that Sessions Judge h*g tbe two aesessors 
sitting with him; otherwise if tbe Sessions 
Judge is sitting alone ha does not appear 
to be a Court, the Court being tbe Judge 
plus the assessors. We therefore think 
that the learned Sessions Jadge was wrong 
in taking the evidenoe of Jaisukh, son of 
Sahibu, and the further evidenoe of Nanu 
Gara and therefore we are obliged to set 
aside the oonviobion and sentenoa and we 
direct that the accused be tried de novo by 
the Sessions Judge of Saharanpur as soon 
as possible. 

Betrial ordered. 


(2) (1899) 15 All 186=1893 AWN. 50. 
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PlQQOXX, AND WALSd, JJ. 

Abdus Samat —Applicant 
v- 

Yusuf —Opposite Party. 

Criminal Beferenoe No. 6L5 of 1920, 
deoided on 29th October 19)20, made by 
the S. J„ Benares. 

Workmens Breach of Contract Ad (18 of 1059), 
S. 2-0/fence tt trtable under Crtmtna 1 p. c., 
8. 260.. 


An oflenoe under 8. 2 of tbe Workmen’s Breaoh 
of Oontraot Aot is triable summarily under 8 2t>0 
of tbe Criminal P. 0. 4 Mad 284 Dist. 11 All. 
282 Poll. Other oases referred to. [P. 285, 0. 2.] 

Jankt Prasad —for Appiioanl. 


Judgment In this oase the oomplai 
ant, a master, made a complaint before 
Magistrate of the first class against a youi 
workman under seotlon 2 ol Aot No. 13 
1859, alleging that he had been guilty of 
breaoh of oontraot inasmuch as he hi 
failed to oontipue to work, although pa 
ment for his labour bad been made und 
the oontraot In advance by the master. 
Magistrate of the first olass dealt with t 
oase summarily and dismissed it on t 
merits. The matter oame up before t! 
Sessions Judge who raised the questii 
whether the proceeding was a proper o 
on the ground that the Magistrate bad , 
jurisdiction to try the oase summarily. Tl 
learned Sessions Judge has set out his vie 
in a clearly raumed etotasenk referring 


the authorities, and the Magistrate who 
tritd the oase has submitted ms explana¬ 
tion m an equally olear statement, main¬ 
taining his original view that he had juris¬ 
diction to dispose of the oase summarily. 

Tbe question turns upon the interpreta¬ 
tion to be given to seotion 2o0 of the 
Code of Criminal Prooedure. A Magistrate 
of the 6rst olass has jurisdiction to try in 
a summary way oflenoss not punishable 
with imprisonment for a term exceed¬ 
ing 6 months. The question whioh we 
have to decide is whether there is a 
punishable offence within the meaning of 
that seotion. in the ordinary colloquial 
sense of the term it oertainly is not, but 
when reference is made to the definition 
of offenoo provided by seotuon 4 (o) 

of the same Code, it is found to mean 
any aot made punishable by any law 
for the time being in foroe. The Aot under 
wbioh this complaint was brought authon 
ses a Magistrate to pass oertain orders it a 
bieaoh of oontraot is proved, and in the 
preamble, wbioh dees not oonfiiot in any 
way with the enaoting portion of the Aot, 
it is provided that it rs just and proper 
that persons guilty of such breaoh of oon¬ 
traot shall be subject to punishment. In- 
asmuob as the legislature has described 
the order wbioh a Magistrate is authorrseo 
to make against a workman, in a oase pro¬ 
ved, as “punishment", we find it impos¬ 
sible to say that tbe aot, if proved, is not 
an offenoo puniabable by law within the 
meaning of seotion 4 (o; and therefore 
within the meaning of seotion 260. it t 
unfortunate that we should fina ourselves 
in oonfiiot on this point with both anoient 
and modern authorities ol other High 
Courts. The Madras High Court in the 
oase of Pollard v. Mothial (1) took another 
view, but as pointed ont in the case of 
Queen-Empress v. Kattayan, (2) the defini¬ 
tion in the Criminal Prooedure Code on 
whioh we base our decision is subsequent 
in data to that authority. As regards 
Bombay there is a quite reoenk authority, 
following a previous authority both of 
whioh are bo be found in the same volume, 
namely Emperor v. Dhondu (3) and 
Emperor v. Balu Saluji, 14) in whioh the 
Bombay High Court, fo llowing an English 

(1) 11882) 4 Mad. 284. ’ ' ‘ 

(2) (1897) 20 Mad. 285. 

B. ( 265. 18Q9; * 8 B0 “ 1, aiB=1 1 878=8 Bom. ft, 

I. 1W B0,D, S6acl 1 °* 887=10 Bom. It, 
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authority whioh deals with the question of 
a penalty, has emphatically taken the other 
view without however noticing t'.e use of 
the word ‘'punishment” in Aot No. XIII 
of 1859. On the other hand there is a 
dear diotum by a Judge of this Court, 
reported in the case of Queen-Emprets v. 
Indarjit, 15) whioh has never been ques¬ 
tioned and whioh most be taken to have 
been for all these years the guiding princi¬ 
ple in this province. We have come to 
the oonolusion that we are compelled by 
the force of language to follow this ruling, 
and we hold that this offence is triable 
summarily by a Magistrate of the first 
olass. Lettbereoord be returned. 

£ (6) (1889) 11 All. 262=1889 A. W. N. 95. 


A. I. R. 1921 Allahabad 286 (1). 

Banerji, J. 

Bam Batan —Aooused 

v. 

Bmperor—Complainant. 

Criminal Beferenoe No. 853 of 1920, 
deoided on 17th December 1920, made by 
the S. J., Agra. 

Criminal. P. C., (1898), S*. 191 and 190 (1) 
fc )—breach of 8. 191 —accutea not injormed that 
he was entitled to be tried by anothrr Court —Con¬ 
viction teas sti aside and retrial was ordered. 

V/here the Bcoased was not informed, in aooor- 
danoe with B. 19i tbat he w*e entitled to have 
the oase tried by another Coart. 

Held, that the proceedings were illegal, that 
the oonviotioQ mast be set aside and that a retrial 
must be ordered » [P. 286, 0. 1.] 

Banerji', J. —It is dear that the Con- 
tonment Magistrate took oogmzanoe of this 
oase under Sub-seotion (1), Clause (o) of 
seotion 190 of the Code of Criminal Pro¬ 
cedure. Be was therefore bound under the 
provisions of seotion 191 to inform the ao- 
loused before any evidence was reoorded 
tbat he was entitled to have the oase tried 
by another Court. This was not done in 
ohe present oase and therefore the procee¬ 
dings before the Cantonment Magistrate 
were illegal. I aooordingly set aside the 
oonviotion and sentence and direot that 
the aooused be re-tried by another Magist¬ 
rate to whom the Magistrate of the Dis- 
triot may refer the oase lor trial. 

Be-trial ordered. 
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A. I. R. 1921 Allahabad 286 (2). 

Tudb^ll and Kanhaiyalal, JJ. 

Lokya and another— Plaintiffs-Appel- 
lants 

v. 

Sulli and others —Defendants-Bespon- 
dents. 

Letters Patent Appeal No. 11 of 1919, 
deoided on 4bh June, 1920. 

Birt Jajmani— Right is heritable and trans¬ 
ferable—Daughters are not excluded—Hindu Law 
—Reltgicue office. 

Daughters are entitled to the Birt Jajmani of 
their d<oea?ed father and to euoceed to any posi¬ 
tion of the fame by viitue of a will left by the 
father. 39 All. 196 and 15 0. L. J 876 Bef. 

[P. 287, 0. 1J 

Noroyan Prasad Ashthana —for Appel¬ 
lants. 

Durga Char an Banerji—lor Bespon- 
dents. 

Judgment:—This Letters Patent ap¬ 
peal arses out of a suib brought by the 
plaintiffs, who are the daughters of one 
Dangal, for partition of oertain moveable 
and immoveable properties and also for 
parbibion of wbat is known as " birt 
jajmani " and the books relabing thereto. 
Tbe oourti of first instanoe divided up all 
the property esoept the birt jajmani 
in respeot of whioh it held tbat it was not 
partible, but ib gave the plaintifis a declar¬ 
ation that they were entitled to a oertain 
share therein. On appeal the Distriot 
Judge set aside tbe declaration. On seoond 
appeal to this Court that deoision was 
upheld. 

It appears that the three brothers, 
Dangal, Panjal and Sikandar were the 
owners to the extenb of one-third eaoh 
In this birt jajmani. We may note that tbe 
present appeal relates only to tbe latter 
olass of property and tbe appellants ask this 
Court to restore tbe deolarabion granted 
by the Court of first instanoe. Dangal 
entered into an agreement with the sons of 
Panjal on 3Ubh of April, 1906, under whioh 
(he being an old man) those ( sons agreed to 
oolleot his one-third share in the birt 
jajmani, to rebain one-fifth of the inoome 
as recompense and bo pay four fifths to 
Dangal. On his death the four-fifths of 
Dangal's share was to go onehalt to 
Musammab Kalawati, the widow of Dan- 
gal’s son and one-half to his three daugh¬ 
ters ; and on the death of Musammal 
Kalawati, the whole of Dangal's share was 
to be divided Into two equal parts; one- 
baK was to go to the sons ot Panjal and 
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1921 

* 

.v ar Vintf w &3 lo go 1° the presents 
^ 6 . °JL Dflngal also left a will in favour 

S^tngh^nd II was oa that wiU 
wd the agreement that th* daughters now 

seek for a declaration *° * 

one-sixth share in the whole of the birt 
jajmani, being half of ^eir faiher s one- 
third share The learned Jadge of this 
Court who dismissed the appeal says in bis 

judgment:— 

“Sikandat wa' no pariv to tha deed- Jhey fail- 
ml to show that th*y have any fight to share m 
the offerings, oon-tdering that they take no pa* 
in the bathiog oeremony. No authority ha - 
cited in support of the contention of the appel 
lants. The appeal fails and ie dismissed with 

costs.*’ 

Tbi* olassof property has repeatedly 
been the subjeob-matter of decisions by the 
various Courts in India and the rights of 
the heirs of these Chaubes and other per¬ 
sons, the owners of birt jajmani, have 
repeatedly been upheld. In the oase of 
Sukh Lai y. Biihambhar (l), a mortgage 
of snob rights was uphold, aud In the case 
of Norayan Lai Gupta v Chulhan Lai 
Gupta (2), the whole subjeot of these rights 
was discussed at considerable length by 
Mr. Jusbloe Mnkerjl. There Is also an 
Unreported deoision of a single Judge of 
this Court in S. A. No. 569 of 1903. There 
ean be no doubt tbat the right of birt 
jajmani has been held by courts to be 
heritable aud sometimes transferable. In 
the present case we oan see no reason 

E jbatsoever why the daughters of Dangal 
hould not inherit the estate of their father 
n this class of property. If there had been 
no will and no agreement, they would 
have been entitled to the whole one-third 
share. They claim only a one-sixth share. 
Sikandar is entitled only to a one third 
share ic his own right, the sons ot Panjal 
are entitled to a one-third in their own 
right and one-sixth under the terms of the 
agreement. As the appellants are satisfied 
with the deolarabion of their right all that 
is necessary for us to do is to deolare that 
right. We, therefore, allow this appeal aud 
set aside the judgment of this Court and 
the deoree of the oourt below and restore 
the deoree of the Court of first iustanoe. 
The appellants will have their costs in this 
and the lower appellate Court. 

Appeal decreed. 


41. 
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v. 

Muhammad Insha XJllah Khan —Plain¬ 
tiff-Non-Applio ant. 

Civil Revision No. 93 of 1919, decided 
on lOlh July 1920, from the judgment of 
Gokul Prasad, J. 

• Contract Act, S. 181 —Surety to fc« able to ter- 
minate hit liability by six men rhi' nol»M but other - 
tone i urety and his representatives liable—Surety’i 
death does not free his representatives from liabili¬ 
ty forfurture transactions. 

A eurety bond boand the surety and hia repre¬ 
sentatives after bis death bat it contained a 
provision that the surety might terminate his 
liability by six months. 

Held, that the surety's death did not free hia 
representative' from liability for default ot the 
pnnoipal debtor subsequent to the surety's death. 
10 All 631 and 90 W. R li Diet. Llopdi v. 
Harper 11890) 16 Gh D. 990 Bel. 

Sham Krishna Dor and Narain Prasad 
Ailhona—for Applicants. 

C7ma Shankar Bajpai—tor Opposite 
Party. 

Gokul Prasad, J :—Tha faots whioh 
have given rise to this revision are as 
follows :—It seems that Syed Zahar-nl- 
Hasan was a candidate for servioe in the 
Postal department and had to furnish two 
sureties for good conduot during his term 
of servioe. On the 26th of Maroh, 1902, 
he executed a personal seourity boud, with 
two surebies in the form prescribed by tha 
Postal department. The two sureties were 
Hafiz Abdul Rahim and Iusba Allah Khan. 
Hafiz Abdul Rahim died In 1910, and In 
1916 Zahur-ul-Hasan embezzled a sum of 
Rs. 482-2 0. The costal authorities 
reoovered the amount from the surviving 
surety, Insha Allah Khan. The present suit 
ie by him to reoover half of this amount 
from the heirs of his deceased oo surety 
Ha6z Abdul Rahim. The suib was brought 
in tte Court of Small Causes at Meerut 
aud was decreed. The defendants oome 
here in revision and contend that the oourt 
below has errod in deoreeing the suit, as 
the seourity boud ceased to be operative as 
against the deceased surety after his 
df-ath. This revision came up for hearing 
before a Judge of this Oourt sitting alone, 
and having regard to the importance of the 
question of law he referred It to a Beneh 
of two Judges. 
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The deoiaioD of bhe question raised in 
this revision depend; upon the terms of 
the security bond, beoau^e it is admitted 
and is quite clear that the provisions of 
seobion 131 of the Indian Contract Aot 
would apply to this ca'e. A large number of 
oases, both Indian and English, have been 
oited during the course of the argument, but 
as the English law cn the subjeot of con¬ 
tinuing guarantees is somewhat different 
from the Indian law, we wish to oonfioe 
ourselves to the Indian oases and the Tndian 
Contract Aot alone. The important por¬ 
tions of the seourity bond whioh we have 
to oonstrae are:— 

“ (11 that the sureties bound “ ourselves, out 
heirs, oreoutors, administrators and the repre¬ 
sentatives jointly, and eaoh of us binds himself, 
his heirs, exeoutors. administrators and repre¬ 
sentatives severally, formally oto " and 2 “ pro. 
vided a’ways that noi‘h«r of the two sureties shall 
be at libortv f o terminate his suretyship exorpt 
unon giving to the bead of the said postal oirole 
for the time being, fi oalendar months' notioe in 
writing of his intention so to do, eto , etc." and 
in the event of any suoh not'o» being given the 
liability of the surety bv whom it shall be given, 
shall be thereby determined iu respeot onlv of 
aots and omissions happening after the expiration 
of the said period of 6 months ” 

Seobion 131 of bbe Indian Conbraob Aob 
runs as follows :— 

The death of the surety operates, in the 
absence of any oontraot to the contrary, as a 
revooation of a continuing guarantee so (far as 
regards future transactions. 

The quesblon, bherefore, which arises is 
whebher bhere is any oonbraob bo bbe 
oonbrary iu bhis dooumenb whioh bakes ib 
oub of the provisions of bbe said seobion. 
There Is no doubb bhab bhe firsb parb of bbe 
dooumenb which we have already quobed 
does olearly show bhab bhe surety bond 
should remain operative after bbeir deaths 
and bhab their estate, if any, would remain 
liable for bhe defalcations of Zahur-ul- 
Hasan, and that bhe operation of bhe bond 
would oonblnue so loDg as ho was in serv ; oe. 

It is, however, contended that bhe insertion 
in the latter part of bhe agree-renb, that 
a surety could terminate his liability by 
giving 6 months’ previous notioe shows 
that this agreement could be terminated at 
any time aod bherefore, would ip.ro facto 
terminate wibh the deRbh of bhe surety. We 
do nob bhink bhab bhis oonbonbion is a sound 
one. The only oxo«pbion bo bbe previous p^rb 
of this bond, whioh was bo enure during 
the whole of the period of bhe servioe of 
Zabur-nl-Hasan, was thab 6 months’ notioe 
would terminate it. There was no other 
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contingenov contemplated and we will not 
be justified In importing another condition, 
bhab bbe death of one of bhe sureties, by 
itself, would terminate bhe responsibility. 

The oa=e of Oopal Sivgh v. Bhaicani 
Prasad (1) has been cited on behalf of bhe 
opposite party, Thab case, however, was 
nob a oa«e of a guarantee for good ser¬ 
vioe. In the speoial berms of bhab lease 
bhis Courh came bo bhe oonolusion bhab 
the guarantee was bo remain in exis¬ 
tence during the foil term of the lease 
whioh bad been given on bhe basis of bhab 
guarantee. The Judges did nob deoide in 
bhab oase whebher ib was a oase of continu¬ 
ing guarantee wibhin bhe meaning of 
seobion 131 of bhe Indian Conbraob Aob or 
nob, bub they oame to bbe oonolusion bhab 
having regard bo bhe terms of bhe agree¬ 
ment and bhe oiroumsbanoas under whioh ib 
was exeoubed, bhere was uo doubb bhab the 
parties intended thab the guarantee given 
by bhe sureby should oonblnue during the 
whole of bbe onrrenov of bhe lease whioh 
was arrived at on bhe faoe of bhab guarantee, 
and it was on their interpretation of bhe 
seonnfay bond bhab they held bhab in bhab 
parbionlar oa c e bhe liability oonbinned not¬ 
withstanding the death of bhe snreby. This 
oase illusbrates what is meant by bhe words 
"in the ab : enoe of any oonbraob bo bhe 
oonbrary" used in seobion 131 of bhe Indian 
Conbraob Aob. We have nob been referred 
to any other Indian oases whioh were de- 
oided under bhe Indian Conbraob Aob. The 
oase of James Lyall & Co. v. Amorabuity 
Dosses (2) is of nob muoh help inasmuoh as 
ib was deoided without any referenoe lo bhe 
Indian Conbraob Aob. 

As an ordinary rule of law it mighb be 
said that where a continuing relationship is 
constituted on the faoe of a guarantee, there 
is a strong reason for holding that the 
guarantee oannob be annulled during the 
oontlDUanoe of that relationship exoepb 
where there is a oonbraob to bbe oonbrary. 
The Indian Legislature has, however, modi¬ 
fied bhis general rule by enaotlng section 
131 of the Indian Conbraob Aob. Having 
regp.rd bo bhe berms of the parhioular seou- 
ribv bend, we cannot but oome to the oon¬ 
olusion thab bbe parties intended thab bhe 
seourity should oonMuue during tho con- 
tinoaDoe of bbe servioe of Zahur-ul-Hasan. 
The death of one of bhe sureties during the 
oonbinuanoe of bhe servioe did not affeob 

(11 (1888) 10 AIL 631=188 A. W. N. 211. 

(2) (1878).20 W. B. 19. 
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Ibe oontraot of guarantee, and in oar opinion 
Ibe claim of the plaintiff respondent was 
rightly deoreed by the Coart below. We, 
therefore, dismiss this application witb 
oosbs. 

Ryvea, J.—I have had the advantage 
of reading my learned brother's judgment 
and I agree with his conclusion that this 
application must be dismissed, and I also 
agree generally with his reasons. I only 
wish to add a few words because, at the 
olose of the arguments, 1 was inclined to 
think that the estate of the deoeased 
guarantor oould not be held liable for a 
default made years after his death, beeause 
under the oontraot of indemnity there was 
a condition that either one or both of the 
guarantors oould, at any moment, termi¬ 
nate his or their liability, and that this 
condition differentiated this oase from that 
of Lloyds v. Harper (3). On farther con¬ 
sideration, I have oome to the conclusion 
thab I was wrong in thinking that one or 
either of the guarantors oould terminate his 
liability automatically by a notioe to that 
effeot. If that had been so the result 
might have been different. 


We have to interpret the bond and 
gather from it what was, in faot the inten¬ 
tion of the parties, that is to say what, in 
faob, was the oontraot. It is quite olear 
that the postal authorities would never 
have admitted the peon into their eervioe 
unless his honesty daring the whole ooarse 
of his employment had been guaranteed by 
two approved guarantors, who bound them¬ 
selves, not only jointly and severally but 
also their estate, that they would, to the 
extent of Bs. 1,000, be responsible in oase 
of the peon’s default. What the Post Offiae 
postulated was a guarantee oommensurate 
with the peon’s employment. But as the 
exigencies of the servioe might result in Ibe 
peon's being transferred from the plaoe of 
his original employment to a distant locali¬ 
ty, they made a very reasonable condition 
in favour of the guarantors, namely, that 
either or both of them would be entitled 
.at any time to give notioe that he or they 
wished to revoke his or their guarantee, 
and that on their giving suoh notioe to the 
proper postal authorities in the plaoe where 
the peon happened lo be then employed, 
then Biter the expiry of six months, their 
liability under their guarantee would ter¬ 
minate, so far as future losses were oonoern- 
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ed. So long, and nntil, the guarantors or 
either of them gave notioe of his or their 
intention to revoke their guarantee, 6 
months after the receipt of that notice, the 
postal authorities had what they demanded 
as a condition of the peon's employment, 
that is, that up to the extent of Bs 1,000 
they were safeguarded against his dishones¬ 
ty. If either or both the guarantors died 
within a month, let ns say, of the peon's 
employment that was a matter perfeotly 
indifferent to the postal authorities. Unless 
and until the period of six months had 
elapsed after a notice to revoke their liabi¬ 
lity, the ooDbraob of Indemnity remained 
and the estate of both was liable. Thera 
must have been hundreds or even thousands 
of persons who had been employed under 
similar indemnity bonds. In faot, the 
bond in question is on a printed standard 
form and is obviously used in all similar 
oases. The postal authorities oould not 
possibly keep in touoh with its thousands 
of guarantors nor was there any neoessity 
why they should. Each of these subordi¬ 
nate appointments was only made after two 
approved guarantors bad guaranteed eaohin- 
dividual servant’s good oonduob and honesty 
during his servioe and until one or either 
of bbese guarantors had given notioe that 
after six months of its due reoeipt he ro 
they would nob be bound in the future. The 
postal authorities had ample time on reoeipt 
of suoh notioe to aall on the peon to supply 
other approved seourity or make other 
suitable arrangements. Ib soems to me 
therefore olear that on a proper construc¬ 
tion of the oontraot, as no notioe was given 
by Hafiz Bahman as oontempl&ted in the 
bond during his life or after his death by 
his representatives, his estate must ho held 
liable in this suit. I agree in dismissing 
this application with oosts. 

By the Court.—The order of the Court 
is that the application for revision is 
dismissed with oosts. 

Application rejected. 
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Tudball and Sul aim an, JJ. 

Jagat Singh and another— Dafendants- 
Appellants 

v. 

Baldso Prasad and another —Plaintiffs* 
Respondents. 

Seoond Appeal No. 33 of 1919, deoided 
on 13th Jaly 1920, from a deoree of the 
Dist. J., Bareilly, dated 25tb Ootober 
1918. 

Pre-emption — Mortgage—Personal remedy bar¬ 
red—Debt exceeding value of property — Pre-dmptor 
need pay only market value. 

Where the personal reined; for a mortgage debt 
is barred by limitation and the mortgage debt 
exoeeds the value of the property, the value el the 
property for purposes of pre-omption is only the 
market value of it. [P. 290, 0. 2.] 

Shiva Prasad Sinha for J. N. Misra — 
for Appellants. 

Surendra Nath Sen —for Respondents. 

Judgment :—The sole point In this 
appeal which has been argued before us is 
the question of consideration. The vendor 
owned property, the market value of which 
was Rs. 1,250. He had borrowed from the 
vendee appellant a sum of Rs. 800 many 
years ago and had hypothecated this pro¬ 
perty as seourity. At the time that this 
sale was transacted the debt due on the 
mortgage was Rs. 2,468. The personal 
remedy against the mortgagor bad vanish¬ 
ed by lapse of time. Therefore, this sum 
of Rs. 2,468 oould only have been paid by 
the sale of the property. The vendor was 
unable to pay the debt and, as far as wa 
oan judge from the reoord, was not the 
owner of any other property. The vendee 
gave him Rs. 100 in oash and took a sale 
deed of the property ostensibly for a sum 
of Rs. 3,000 and oanoelled the mortgage 
deed. A pre-emptor at onoe arose, and the 
Court below has given him a deoree for 
pre-emption on condition that he should 
pay Rs. 1,250, the market value of the 
property. 

It is urged before us that the vendee is 
entitled to reoover the full sum of Rs. 
2,568, that being the amount of the mort¬ 
gage debt plus the Rs. 100 paid in cash. 
We agree with the argument raised on be¬ 
half of the appellant that the vendee is 
entitled to reoover from the pre-emptor the 
full amount that he has in good faith 
aotually paid for the property purohased, 
but we have to see wbat the appellant 
vendee did In the present oase aotually pay. 


Be gave up the debt due on the bond plus 
Rs. 100 for the property. The value of the 
debt due on the bond Is clearly limited to 
the value of the property Id question. No¬ 
body would have given to the vendee a 
Price for bis mortgage debt greater than the 
seourity afforded by the property. Just as 
a time-barred debt is praotioally of no 
value, so a mortgage debt where the per¬ 
sonal remedy is barred oannot bo greater 
in value than the seourity Itself. No one 
in the epen market would have given the 
appellanb anything more than Rs. 1,250 
for his mortgage debt. It, therefore, is 
dear that the amount whioh the appellant 
paid for the property is nob the amounN 
whioh was due on the faoe of the mortgage 
deed but the amount whioh was recovera¬ 
ble under the bond from the seourity. 
Nothing more than the market value of the 
property could have been reooverod. We, 
therefore, think that the deoision of the 
lower Court was quite oorreot. The defen¬ 
dant appellant, when he has reoeived pay¬ 
ment of Rs. 1,250, the market value of 
the propeity, will be in exaotly the same 
position as he stood after the execution of 
the sale-deed. On the execution of that 
deed, the mortgage debt was oanoelled and 
the appellant stood possessed of property 
to the value of Rs. 1,260. The appeal 
therefore, fails and is dismissed with 
costs. 

Appeal dismissed. 
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Tudball and Sulaiman, JJ. 

Daulatia and others —Defendants-Ap¬ 
pellants 

v. 

Har Oobind —Plaintiff-Respondent. 

Letters Patent Appeal No. 52 of 1919, 
deoided on 29th May 1920, from the deoree 
of a Single Judge of the Allahabad High 
Court. 

(a) Agra Tenancy Act (1901), S. m—Eject¬ 
ment—Platnti/f alleging defendants to be sub¬ 
tenants under Plaintiff — Defendants pleading co¬ 
tenancy—Question it not one of proprietary title. 
80 All. 183 fol. (1906) A. 17. N. 247 held as over¬ 
ruled. 

In a salt for ejeotment by plaintiffs alleging 
themselves to bo the ohiel tenants and the defen¬ 
dants their sub-tenants, where the defendants 
plead that they are oo-tenants with plaintiffs, the 
question is not one of proprietary title. 80 All. 
188 Foil. <1908) A. W.N. 247 held overruled. 
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(b) Practice—New pita—Appeal—Jut Miction— 
Question can ba raised for first time if further 
enquiry as to facts is not necessary. 

A question ot jariuoiotion wbioh reqaires no 
further enquiry as to laotB can bo raised for the 
firat time in appellate Courts. [P. *91» "-J 

Btaj Hath Yyas —for Appellants. 

Balcihwari Pra*ad—t or Rsspondent. 

Judgment.—This is a Letters Patent 
appeal Irons the dooision of a single 
Judge of this Court. The faots are 
simple. The plainbifi respondent brought 
a suit in the Revenue Court under 
seotions 63 and 58 of tho Tenanoy 
Aot, seeking to ejeoh the defendants ap¬ 
pellants from certain land, alleging him¬ 
self to be the fcenant-in- ohief and the 
defendants to be sub-tenants. The 
defendants contested the suit on the ground 
that they were oo-tenants with the plaint¬ 
iff in the land and that they were not sub¬ 
tenants nor were they liable to ejeotment 
ab his instance. The Court of firsb instance 
deoided in favour of the defendants and 
dismissed the suit. The plaintiff then went 
in appeal to tho Dlshriot Judge. The Dis¬ 
trict Judge on the facts oame to the oppo¬ 
site conclusion to that arrived at by the 
firsb Court and gave the plaintiff a deoree. 
The defendants appealed to this Court and 
they raised the point that the District 
Judge had' no jurisdiction to hear the 
appeal, as under tho law no appeal lay 
to him. This was a plea whiob was not 
taken in the Court of the Distriot Judge. 
The learned Judge of this Court in regard 
to thisiplea of jurisdiction said as follows:— 

"Aa io the plea ol jurisdiction no objection was 
• taken in the Court below that It had no juriedio- 
Uon to entertain the appeal. Moreover, the 
allegation ol the plaintiff that he was the lole 
tenant and that the delendanti were hie sub- 
tenanta was denied by the latter thue raising the 
question ot the title oi the plaintiff to eject the 
detondaata. The appeal tails and is dismissed." 

Apparently, the Judge of this Court 
thought that the question between the 
parties was one ot proprietary title as con¬ 
templated by seotion 177, olause l#). it 
is true, the Judge has not used the words 
’’ proprietary title," but It i3 quite a fair 
inference to be drawn from his remarks at 
the end of his judgment. The dispute 
olearly was one whioh did not relate to a 
question ol proprietary title. It was the 
ownership of a tenanoy right alone that 
waa in dispute and not the ownership ol 
the aamindarii s.e., a proprietary right. 
Xbff point is covered by a dooision of Ibis 
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Court in Niraajan v. Qajadhar (1). whioh 
overruled the decision of a single Judge of 
this Court in Chhitar Singh v. Rup Singh 
(2). This decision has been repeatedly 
foliewed in this Court. Not only do we 
see no reason to differ from it, but we 
consider it to be eorreob. The words 
"proprietary bitie " in the Tenanoy Aot do 
not refer at any place to tenants right at 
all, bub te the rights and interest of the 
proprietary body of zamindars. It ie truei 
that the plea of jurisdiotion was not takenl 
in the Court below, but the question is ond 
purely of law and in no way involves d 
question of faot. The decision of it requires! 
no further inquiry as to the faots and wej 
think that it is right and proper that wd 
should deal with it in this appeal. It ia| 
obvious that no appeal lay to the Distriot 
Judge, that his decision was one passed 
without jurisdiotion and that It must ba 
set aside. We, therefore, allow this appeal, 
set aside bhe deoree of this Court and of 
the lower appellate Court. We direot that 
the memorandum of appeal be returned to 
the plaintiff for him to file in the proper 
Court. Under the oiroumskanoes we think 
that the parties should pay their own oosks 
bobh in this Court aud in the Distriot 
Judge's Court. 

Appeal decreed. ' 

U> 11908) 88 All. 188=5 A. L. J. 71=1908 
A. W.N. 45. 

(3) (1908; 8 A. L. J. 608=1906 A. W. N. 347. 
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PlGGOIT AND GOKSL PflASAD, JJ. 

Muhammad Saji a and another —Deoree- 
holders-Appellants 

v. 

Muhammad Ibrahim— Judgmenb-debtor- 
Respondent. 

Second Appeal No. 1403 ol 1919, deold- 
ed on I6kh July 1990, from a deoree of tho 
Oflg. Disk. J., Agra, dated 10th July 1919. 

♦Ziimilttlion AM, Art- 183 (6)—Application lo 
imcmIs inlirs iiaru by arrest oj surety it "sitfMn' 

aid." 

An application, asking the proper Court to ex- 
eoato the entire deorse by the arrest ot the person 
ot a surety who has made hlmsolt liable lor the 
■atislaation ol the deoree, amounts to asking the 
execution Court to taka a etep-in-aid ol the 
execution ol the deoiee ae against tho ptmolpal 
whose liability the surety had taken upon himaelt 
and tho decree-holdou ate entitled to the benefit 
o! olause (0; ot the arUolo. 81 Horn. 50 Diet. 

[P. Sft 0,8, P. gM,Q. 14 
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Shiva Prasad Sinha (or Narain Prasad 
Ashthana —-for Appellants. 

Zahar Ahmad —(or Respondent. 

Judgment:—This is a second appeal 
by the decree-holder in an execution mat¬ 
ter and it raises a question of limitation 
which, so far as we are aware, is not de6- 
nitely oovered by any published ruling. 
The deoree was passed against three persons 
jointly and severally ; butt we aro at pre¬ 
sent oonoerned only with the question 
whether that deoree is still oapable of ex¬ 
ecution against the first judgment-debtor, 
Muhammad Ibrahim. Wo do net know 
precisely on what grounds the execution 
court has oome to the conclusion that ib is 
not capable of execution against the other 
two judgment-debtors, but that matter is 
not before us. The deoree was dated the 
lsb of February, 1913. There was an 
appeal against it and the appellate deoree 
bears date the 11th of June, 1913. On 
second appeal the deoree was confirmed by 
this Court under date the 30bh of May, 
1914. While the first appeal was pending, 
a proceeding in exeoubion bad been taken 
with wbioh we are not now oon¬ 
oerned. In the interval between the 
deoislon of the lower appellate Court 
and that of this Court, namely, on 
the 23rd of January, 1914, the decree- 
holders applied for the realization of the 
entire deoree by the arresb of Muhammad 
Ibrahim. It would seem bhat he was in 
faot arrested and brought before the oourb, 
although this point is not absolutely 
material. At any rate he continued to 
represent to the oourt that he desired bhe 
exeoubion proceedings to be stayed pending 
bhe result of the seoond appeal bo this 
Oourt. This application was allowed on 
oondibion that seourity was furnished. Two 
persons, Muhammad Husain and Badar-ud 
din, exeeubed a seourity bond on the 
23rd of January, 1914. Aooording to its 
terms they made themselves jointly and 
severally liable for two dlsbinot things. 
They bound themselves in a sum of money 
equivalent to the amount of the deoree 
as it then sbood, bo produoe Muhammad 
Ibrahim in oourt if required to do so. They 
also bound themselves to satisfy bhe entire 
deoree, as it might stand after bhe deoision 
of the second appeal by this Oourt, in the 
avent of Muhammad Ibrahim failing to do 

BO. 

Admittedly, no further proceedings in 
neoution were taken against Muhammad 


Ibrahim personally until the 6th of Maroh, 
1918, whan the application was made with 
wbioh we are now oonoerned. Admitted- 
ly also this application is barred under 
artiole 182 of the first schedule to the 
Indian Limitation Aot (No. IX of 1908), 
unless the deoree-holders are entitled bo 
the benefit of olause 15) of bhe said artiole. 
Aooording bo this olause a fresh period of 
limitation would begin to run from bhe 
date on whioh any application was made 
in aooordanoe with law to the proper oourt 
to bake some step-in-aid of the execution of 
the deoree. In the months of February 
and Maroh 1915, the deoree-holders did 
present oertain applications to the oourt, 
whereby they sought to realize the full 
amount of the deoree, under the terms of 
bhe seouriby-bond, from Muhammad 
Husain, the first of bhe two sureties. We 
are really oonoerned with one of these 
applications only, but its effeob oannot be 
precisely understood unless it be consider¬ 
ed in oonneotlon with whab had gone just 
before. We find thab on the 16th of Febru¬ 
ary, 1915, bhe decree-holders presented a 
formal and regular application for execu¬ 
tion of the deoree. They mentioned the 
faot that Muhammad Ibrahim, one 
of the joint judgment-debtors, had 
given seourity for the satisfaction of the 
entire deoree, and they asked the court, 
with reference to the provisions of seotion 
145 of the Code of Civil Procedure, to 
realize the entire amount of the deoree 
from the first of the two sureties namely, 
Muhammad Husain, by the arrest of his 
person. The exeoubion oourt rightly or 
wrongly held bhat Muhammad Husain was ' 
entitled first to an opportunity of producing 
bhe judgment-debtor, Muhammad Ibrahim, 
before the oourb and passed an order to that 
effeob. On bhe 19th of Maroh, 1915, the 
deoree-holders. presented a further appli¬ 
cation, nob drawn up on any presoribed 
form but obviously referring baob to the 
applioabion of the 16th of February, 1915. 
Herein they mentioned the faot that 
Muhammad Ibrahim had in the meantime 
gob into trouble with the Criminal Courts 
and been sentenced to a long period of im¬ 
prisonment. Although the applioabion does 
nob say so in express terms, the deoree- 
holders obviously intended to represent 
that, in oonsequenoe of this faot, ib was 
impossible for the sureby, Muhammad 
Husain, to produoe Muhammad Ibrahim 
before the oourt; perhaps also by implioa* 
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lion they desired to suggest that no pur¬ 
pose would now bo served by their attempt¬ 
ing to realize the decree by the arrest of 
Muhammad Ibrahim’s person. They, 
therefore, prayed the court, referring back 
to the application of the l6fib of February, 
1915, on which no final order had yet been 
passed, to direct the arrest of Muhammad 
Husain. That prayer is in itself an impos¬ 
sible one, exoepl the application be consi¬ 
dered as being in continuation of the 
previous application of the 16th of Febru¬ 
ary, 1916. The prayer in that application 
had been for the realization of the eobire 
deoree by the arrest of Muhammad 
Husain's person, and obviously tb was only 
by way of exeoubion of the deoree that the 
deoree-holders oould ask for Muhammad 
Hussain’s arrest at all. 

We are nob concerned with the subse¬ 
quent fate of this application, exoept that it 
proved infruotuous and was finally dismiss¬ 
ed on the 15th of September, 1915. Wo 
are now dealing with an applioation made 
within three years of the 19th of Maroh 
1915, and the question for determination 
is whether the applioation of that 
date, for the realization of the entire 
deoree by the arrest of one of the two 
persons who had stood surely for 
Muhammad Ibrahim’s satisfaotion of the 
entire deoree, Is or is not to be regarded as 
an applioation to the execution Court to 
take a stop-in-aid of exooutiou as against 
Muhammad Ibrahim. The first Oourb was 
of opinion that the oase was olearly oover- 
ed by bho provisions of olause (5), bo whleh 
we have referred, and il allowed the appli¬ 
oation. The lower appellate Oourb re¬ 
marked Id effeot, that the question is a 
difficult one and that no authority had 
been laid before ib, except a decision of the 
Bombay High Oourb in the oase of Narayan 
Qanpatbhat Agsal v. Timmaya (1). To 
begin with, that was a oase decided under 
seobion 968 of the former Code of Civil 
Procedure (Aot XIV of 1882) and the 
proceedings songhb bo be taken were 
Against a surety who had rendered hlmr 
self liable before the passing of the 
deoree for the dne performance of the 
same. There had been a number of applU 
cations bo exeoule the deoree against 
the judgment-debtor, but, more than three 
years after the passing of the deoree, an 
applioation was made for the first time to 

(1) (1907) 81 Bexav 60=8 Bom. L. 8 SOT. 


exaonte the same against the surety. The 
Oourb held bhat the deoree oould nob be 
said bo have been passed jointly against 
the deoree-holdar and his surety, and that 
consequently the applioations made againsb 
the prinoipal judgment-debtor did not save 
limitation againsb the surety. It is dear 
enough that the precise point deoided in 
this oase was nob the one now before us. 
The lower appellate oourb, however, has 
remarked that, in the absence of any better 
authority, it felt itself bound to follow the 
principle whioh seemed bo underlie this 
deoision and, on this view of the oaso, it 
has dismissed the applioation for exeoutiou, 
dated the 6th of Marob, 19L8, as barred by 
limitation. 

In considering this matter we have to 
look at the provisions of seotlon 145 of the 
Code of Oivil Prooadare, before we aome 
to eousider those of article 182 of the 
Indian Limitation Aot. The Civil Pro¬ 
cedure Code (Aot V of 1908) gave for the 
first time a summary remedy by way of 
execution against a surety who had bound 
himself for the due satisfaction of a deoree 
after the deoree was passed. The oase of 
suoh a surety does not seem to be covered 
by any part of explanation I to article 182 
of the first sohedule to the Indian Limita¬ 
tion Aot. It would be obviously absurd 
to say that the deoree In eseoution 
now before os distinguish portions of the 
subjeot matters as payable respectively by 
Muhammad Ibrahim and by his surety 
Muhammad Husain. It is equally ineorreot 
to say that the deoree had been passed 
jointly against Muhammad Ibrahim and 
Muhammad Husain. The deoree itself 
affeobs Muhammad Ibrahim, but Muham¬ 
mad Husain has beoome liable to be pro¬ 
ceeded against in exeoution by reason of 
the epeoial provisions of seobion 146 of the 
Code of Oivil Procedure, In our opinion, 
therefore, we are dealing with a oase not 
contemplated by explanation I te arbiole 
182 of the first sohedule to the Indian 
Limitation Aot. We are driven baok, 
therefore, to olause (6), and we oan only 
put to ourselves the plain question:—Does 
an applioation, asking the proper Court to 
exeoute the entire deoree by the arrest oi 
the person of a surety who has made him¬ 
self liable for the satisfaotion of the deoree, 
amount to asking the exeoution Court to 
take a step-in-aid of the exeoution of the 
deoree as against the prinoipal whose liabi* 1 
iity the surety had taken upon tymselt 2 
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In bhe absenoo e£ authority to bhe eon- 
brary, the oonclusion wa have oome to is 
that this question should be answered in 
bhe effiimafciva and bbab the deovee-holders 
are in this oase entitled to the benefit of 
olau?e 1,5) of the arbiole. The resulb i6 
that wo allow the appeal, seb aside the 
order of bhe lower appellate Courb and send 
the case baok bo the Court of first insbanoe 
with d.reotions to proceed with the exe- 
oub on in aoaordanoe with law and with 
She decree-holders' application ef the 6th 
of March, i918. The deeree-bolders will 
be entitled to their oosts of this praoeeding 
in all three Courts. 

Appeal allowed. 
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Tudball and Rafjq, JJ. 

I 

Ramu Ohatia— Defendant-Appellant 

v. 

Rani Eemanta Kumar* Debi -Plaintiff- 
Respondent. 

Firsb Appeal No. 307 of 1918, deoided 
on 11th Maroh 1921, from a decree of the 
Addl. Sub.J., Benares. 

(a) Adverse possession- Ghat— Ohatia merely 
being allowtd to we ghat fer generations does not 
entitle him against proprietor. 

The mere faot that a Ghatia has been allowed 
to use a Ghat lor generations does not entitle him 
to do eo against the proprietor of the Qhai. 

[P. 296, 0. 2.] 

(b) Granl—Ghal—Dedication for publie use 
does not destroy proprietor's title as such. 

The laei that the plaintifl dedicated hie Ghat 
for publie uae for the parpoaei of bathing does 
not destroy the plaintiff's right as proprietor. 

[P. 396, 0.1.J 

B. E. O'Conor —for Appellant. 

Surendra Nath Sen and Harendra 
Krishna Makerji —for Respondent. 

Tudball, J.— Thin appeal and F. A. No. 
272 of 1918 arise out of one and the same 
suit. The two appellants wore bhe defen¬ 
dants bo bhe suit. They have filed sepa¬ 
rate appeals. The faots ef bhe oase are as 
follows :—The plaintiff Rani Hemanta 
Kumari Debi claims that she is bhe owner 
of a oeitam pieoe of land on the banks of 
bhe river Ganges ab Benares. On this bit 
of land there is builb a masonry bathing 
ghat extending into the river, tibe admibs 
that this bathing ghat of hers has been da- 
dtouted by her bo the publio use for the pur¬ 
pose of pious Hindus bathing in the saored 
river. The two delendanbs are what are 
*nown as ghatlas, that is they arc persons 


who assist bha bathers. As put by the 
witness Babu Somnath Bhaduri, bh 9 y sit at 
the ghat, bhey reoeive alms in the shape of 
rioe, pice and vegetables from obaritable 
parsons who bathe. They also look after 
the olothes of persons who entrust gueh 
articles to them. They also ohanl mantra* 
to those who ask lor them, and they affix 
Ulaks to the ferehoads of ohildren. These 
persons, in order to enable them to ply 
their profession which is more or less that 
of beggary plaoe takhls, i. e., wooden plat¬ 
forms upon the steps of the ghat, and In 
order bo seoure a horizontal snrfaoe they 
heap up earth so as to make a sorb ol fiat 
chabutra and plaoe their takhts upon it, 
This no doubt 19 a sorb of thing that has 
been going on for many generations. 

The plainbiff's case is that these ghatiat 
who frequent li6r ghat ply their profession 
upon her property with her leave and 
lioense: That bhey are a considerable 
nuisanee to bhe publio, restricting the 
way dawn bhe steps bo bhe river, and keep¬ 
ing the bathing ghat itself in a state of 
unoleanliness. She oalled upon the two 
deiendanbs to make certain arrangements 
for the benefit of the publio and in the 
alternative to give up using her ghab. The 
defendants thereupon set up a title in them¬ 
selves ; henoe she brought bhe present suit 
valued at Rs. 11,000, asking bhe courb bo 
deolare her right and bitle to the ghab, and 
that the defendants had no right whatso¬ 
ever to sit or sqaab on any spob or spaoe 
thereon or to nse the ghat except as mem¬ 
bers of the publio for the purposes of bath¬ 
ing in bhe river only, bhe asked for a 
permanenb injunction restraining them 
from making any nse of the ghat exoept 
for the purpose of bathing and farther 
asked that the delendanbs might be ejeoted 
from oertain specified areas of the ghat 
marked red on the map whioh she has , 
supplied and for bhe removal of all the 
obstruetions whioh they placed thereon. 

A large map has been filed with bhe 
plaint, lb is an admitted faot that as the 
river rises and falls from time to time 
these ghatias move their takhts up and 
down the gbab from a lower to a higher 
level and viee versa. It is dear therefore 
that they do not sit on one and the same 
spot of land the whole year ronnd. The 
two defendants put in a joint defenoe. They 
first of all pleaded that the plaintiff had no 
title whatsoever and was not the owner of 
the ghat; that lb was a publie ghat and 
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belonged to the public only. They next 
pleaded adverse and proprietary possession 
o( the speoifio areas on the ghat whioh they 
from time to time occupied. 

They next pleaded that they had a right 
to sit and administer to the public at this 
ghat as they had been doing in the past 
without the leave or lioenoe of the plaintiff. 
They also pleaded that the plaintiff by 
dedicating the ghat to publia use had 
destroyed her own title and had therefore 
no oauso of aotlon as against the defen* 
dants. 

The oourt below held that bhe plaintiff 
had established her tible to the land, that 
the defendants had failed to prove any 
adverse or proprietary possession, that 
they hsd further failed to prove any right of 
user of the ghat, they had no title whatso¬ 
ever, and that the dedication to the publia 
use for the purposes of bathiDg by bhe 
plaintiff or her predecessors bad not 
destroyed bhe plaintiff's title to the 
property. 

.The main appeal is the present one No. 
307 of 1918. The oonneobod appeal is 
oonoerned only with the question of assbs. 


On behalf of bhe appellanb, Bamu 
Ghabia, Mr. O'Oonor has not pressed the 
plea that the plaintiff has failed bo establish 
her tible. There is ample evldenoe on the 
record to show that this ghat does belong 
to the plaintiff and has been in her and in 
her predecessors’ possession, for many 
years. With regard to tho plea ef adverse 
possession, lb seems olear to us from the 
very nature o! the profession followed by 
the appellant that his frequenbing of this 
ghat and being allowed to use it as he has 
done without any interference on behalf of 
the plaintiff, exoepb on aertaln occasions, 
nowhere constitutes adverse possession on 
his part as against the plaintiff. There are 
documents on bhe reoord to ha found at 
page 7 of the respondent's seaond book 
which show that in the years 1829, 1839 
and 1840 the plaintiff's predeoessor-in* 
title had to take aotion against the ghatlas 
wha frequented this ghat in exaetly the 
same manner in whioh she has now taken 
aotion against the present appellant. They 
then oomplainad to the authorities of the 
way these persons interfered with the 
public and how they kept the ghat uuolean 
,and unfit for use, and on her oomplalnl 
jto bhe authorities the ohabutras were re* 
moved, and the nuisance abated and the 


ghabias were bound over more or less to be 
of good behaviour. It is amply proved 
from dooumentary evldenoe as well as from 
the evidence of the Executive Officer of the 
Benares Municipality that this ghat 
haviDg got into a dangerous condition had 
to be repaired and that whon the plaintiff 
was prepared to carry out the alterations 
and improvements the ghabias wore 
more or less obsbruotlva a ad finally 
resort was had to tho authorities and 
they were removed from the ghat pending 
the carrying sub of the repairs. 
Moreover, there is evidenoe oa the record 
to show that the present appellant himself 
submitted a patitien to the plaintiff oalling 
her attention to the faots that bhe ghat was 
in a dilapidated oondibion, that it was in 
need of repairs and that therefore ho and 
his companion ghatlas approaohed her witb 
this petition and prayed her to get thf 
ghat repaired. According to the evidenoi 
of the witness Somnath, the Bani wishei 
to take some agreement in writing fron 
these ghatias so as to give her greater eon 
trol over them and their frequenting of th 
bathing ghat. He shows that these ghat 
as approaohed her and finally agreed to d 
anything that she pleased. From all bh 
evidenoe it is elear that bhe ghatias ha\ 
never ab any time set up an adverse tit' 
in themselves or olalmed proprietary po 
session of bhe ghab or any portion of i 
The mere faab that they have been allow 
by the plaitotlff and her predecessors 
administer bo the wants ef the pnblio 
her ghat and to use it, oannot give the 
any title whatsoever. The faob that th 
have done this over generations of W 
also gives them no proprietary title to t 
land. 

As to their olalm to have aoquired a ril 
of user, it is evident from what wa hi 
said above, that these ghatias admiuistel 
to, the publio to help the latter la tir 
bathing wibh the leave and 1’oBnse of a 
owners of the bathing ghab. They haveo 
doubt entorod upon the ghab as member** 
the public and the plaintiff and her a* 
deeessors have allowed the publio bo use 1 ® 
gbat for the purpose of bathing. The gA* 
las have followed the bathers and ib oaiob 
be said thab bhey have in any way aoqc®ff 
any righb by presoripbion over bhe l»cl. 
Ib is no quoebion of aasemeub beoause ttte 
is no dominanb tenemenb and bhere ino 
ousbomary righb, We fall bo see bhat>he 
defend anb has In any way aoquired >ny 
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right whatseever to use the ghat in the 
manner in whioh he has done in the past, 
except with the leave and lioenoe of the 
plaintiff. The faob that the plaintiff dedi¬ 
cated the ghat for publio use for the pur¬ 
poses of bathing does not of oourse destroy 
the plaintiff's right as proprietor. Over 
many generations the ghat has been allow¬ 
ed to be u c ed by the publio but her pro¬ 
prietary right has remained and she has 
from bime to time kept the ghat in repair. 
We fail bo see that there is any force what¬ 
soever in this appeal and we therefore dis¬ 
miss it with oosts. 

Appeal dismissed. 
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TODBALL AND SULA1MAN, JJ. 

Pancham and others —Plainbiffs-Ap- 

pellants. 

i v - 

Ansar Husain and■ others —Defendants- 
Bespondents. 

First Appeal No. 420 of 1918, decided on 
12th April 1921, from a deoree of Sub- 
Judge, Allahabad. 

Limitation Act, Art. 132— Mortgage bond pro¬ 
viding for payment of a certain turn annually—On 
default, mortgagee was to be entitled to sue for 
whole balance due—Time run* from earliest 
default. 

Under a mortgage bond it was provided that 
the loan wbb to be repaid within a oortain period. 
It was farther provided that eaoh yeor the mort¬ 
gagor mast pay a certain sum whioh was a little 
over the annual interest. The exoess over the 
annual interest was to be oredited towards the 
prinoipal. If in any year the interest was not 
paid, the interest might be treated as prinoipal 
and would oarry interest at a certain rate. If 
there was any default in payment of the sum 
stipulated to be paid annually, the mortgagee 
was to have power without waiting for the expiry 
of the stipulated period to set aside all the other 
stipulations embodied in the dooument and to 
bring a suit in oourt to realise the entire prinoipal 
together with interest and oosts from the persons 
of the mortgagors and from the hypothecated 


property. 

Held, that Artlolo 182 of the Limitation Aot 
dearly applies and time runs from the first 
default 37 All. 400 (F. B.) Foil. 

[P. 286,0. 2 I P- 297, a 1,1.] 


Peary Lai Banerji—lor Appellants. 

Rafiuddin Hasan, Badha Kant Mala- 
viya, Hyder Medhi and Majid Alt— for 
Respondents. 

Tudball, J— This is a plaintiffs’ appeal 
arising out ol a suit for sale brought on 


the basis of a mortgage deed dated the 21st 
of February 1893 purporting to have been 
executed by two persons, Zauwar Husain 
and his mother Mussammat Sardar-un- 
nissa, in favour of the plaintiff appellant, 
Pancham. Aooording bo bhe dooument, 
Bs. 4000 was the loan and it was seoured 
on two olasses of property. Firstly, pure 
zemindari in mauza Deoria and Ohak 
Muhammad Panah, Pergauah Jhusi of the 
Allahabad distrioband 13 items of property 
whioh the mortgagors held as mortgagees 
from other persons. Among these 13 
items were two mortgages of property in 
mauza ChintemaDpur and Sidhaura. Out 
of the sum of Rs. 4000, Bs. 1400 purpor¬ 
ted to have been paid in oash prior to the 
registration and Bs. 2,600 purported bo 
have been left with the oreditor for pay¬ 
ment of oerfiain debts due from the mort¬ 
gagors to other persons. They were as 
follows :— 

Bs. 1000 due to Nawaz Khan on aooouut 
of bis deoree. 

Bs. 700 due to Ilahl Bakhsh of Utraon. 

Rs. 400 due bo Mir Zahld Husain who 
held a mortgage of sir land in mauza 
Deoria; and 

Bs. 500 to Lala Janki Prasad banker of 
the olty of Allahabad. 

» Aooording to the terms entered in the 
dooument the Interest was to be 1 per oent 
per mensem and the exeontanbs stipulated 
to repay the loan in 12 years. They fur¬ 
ther stipulated that they would pay annu¬ 
ally a sum of Rs. 500 on aooonnt of prin¬ 
cipal and interest. The interest at 12 per 
cent per mensem for one year amounted to 
Rs. 480, so that, this sum allowed for the 
payment of bhe annual interest and a little 
over. They stipulated that the amonnt thus 
paid annually should be set off against the 
interest and the balanoe sbonld be credited 
towards the prinoipal. Further on in the 
dooument, the mortgagors stipulated that if 
in any year they were nnable to pay the 
Interesb, the interest might be treated as 
prinoipal and would carry Interest at the 
rate of 1 per oent per mensem. Further 
on In the deed, they further stipulated that 
if there was any default In payment of the 
Bs. E00 per annum the mortgagee was to 
have power without waiting for the expiry 
of the stipulated period to set aside all the 
other stipulations embodied in the doou- 
ment and to bring a suit in oourt to realise 
the entire prinoipal together with inleros* 
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and oosts from bbe parsons of bhe mortga¬ 
gors and from the hypothecated property. 
Musammat Sadar-nn-nissa and Zaawar 
Husain are both dead and bbe parsons who 
are now sned are their hairs. They plead¬ 
ed in defenoa that bhe deed bad nob been 
exeouted by Zaawar Husain and Masam- 
mat Sadar-nn-nissa. They pleaded bhab no 
oonsidarabion had passed; and they lastly 
pleaded bhab bho suit was barred by limita¬ 
tion. We may note here bhab ib is an ad¬ 
mitted faot that alt bhe 13 items of mort¬ 
gagee rights which were hypobheoabed 
under the deed in suit have disappeared, 
that is, the original mortgagors have paid 
off the mortgages but not to Panoham or 
any of the present plainbiffs. The plaintiffs 
have Dot made the original mortgagors of 
those properties parties bo the present suit. 
The oonrt below has held bhab Rs. 3,000 
out of the Rs. 4,000 entered in the deed as 
consideration was aotually paid. It has 
further held that the deed was duly execu¬ 
ted by Zaawar Husain and Musammat 
Sadar un-nissa. Ib has held bbat bhe suit 
Is barred by limitation. 


The plaintiffs in their appeal urg6 :—■ 

That the Rs. 1,000 of consideration 
which bhe oourt below has disallowed has 
been established. They further plead that 
the salt is not barred by limitation. 

So far as the Rs. 1,000 of the considera¬ 
tion is oonoerned the appeal has not been 

Particularly strongly pressed. The learned 
Vakil for the appellants stakes that his 
clients will be quite satisfied if they can 
get a decree for Rs. 3,000 principal together 
with interest thereon by sale of the hypo- 
S* 0 ”?? 3 Property. With regard bo this 
Si™ wa need not say much ex- 
22 ‘ bab we with the court below 
lEIV™ a T l lin * 3h * va tailed to establish 
teEf k ft it0m - » was a sum 
h * d W to the decree- 

. Qr Naw ” Kban. Excepting the bare 

DriotSalk ° ‘ ha ?J ainliff PanQh * m ‘here is 
praotloally no evidence. No reoeipb has 

wbq K 0 ? 00 ®? and lhe bas ‘ ovidenoe^whioh 
□ivlir| iain ^ a from 4he coords of the 
thereto™ ^ h&S no4 b60n forward. We 
‘he * a Iff T Wl h l | lhe bel °w that 

l ° 3>Misb the 
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bring their suit on the basis of bhe bond. 
Next it is pleaded bhab even if they had 
not this lengthy period, still bhe plaintiffs 
have adduced evldenoe and have establish¬ 
ed bhe payment of some 10 sums -of 
various dabes on aooounb of 
interest due under the deed and that 
these paynents of interest have given 
the plainbiffs further time and the suit 
is therefore within 12 years of the last 
payment. The first porbiou of the plea Is 
based upon the terms of the dead. The 

iS datad * he 21 <=b of February 
J-oytf. The period fixed for payment was 12 
years whioh would bring the time up to 
bhe 21st of February 1965. The suit Is 
within 12 years of this date, it having been 
filed on the 2lsb of February 1917, that 
is, on the very last day of limitation. The 

b , a , ! ^ W howeV9T b »s held, relying on 
•he i-oll Benoh deoision of this Oourt in 
Oaya Din v. Jhumman Lai (1) that the 
suit ought to have been brought within 12 
years of the 21st of February 1894. It is 
an admitted faot that the sum of R s . 600 
whioh the mortgagors stipulated to pay an¬ 
nually was not paid at anytime. The 
first sum of Rs. 600 was due on the 21st 
of February 1894. Admittedly it was not 
paid. Even bhe entries 0 f the alleged pay. 
meats on bhe back of the document do not 
begin before the 16th of December 1899 . 

According to the terms of the deed th< 

mortgagee was entitled to sue on the 21sti 

of February 1894 by reason of the default 

Artiole 139 cl bho Ltaltabton To, 

clearly applies to the suit and that Arli- 

£® fi ” s * P” 1 , 03 o* 12 years from 

due a mL° n , ° h „ bbe mone y hewm. 
due The lower Oourt has also helc 

iha* excepting the one alleged nav- 

S 9 thfl° f 9 1 n h °l Deoomb0r 1899 none 
W^k„ lh8r allfl 5 ed pavmentsof Interest 
that »k« 0D ’uT 81 h b « therefore held 

whether the oiroumstonoes of the two 


ftaoSS? 47 AlL 400=5,8 1 a fl 10=18 A. L. J. 
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oases, that is of the reported oase and the 
dase before os, are identical or nob, and 
whether bhe Fall Benoh ruling does as a 
matter of faoh apply, to the suit before us. 
We have oompared the two oases and find 
jib impossible to distinguish between them. 
In the present suib no option whatsoever 
was given to the mortgagee in the matter. 
The stipulation laid down (and bhe mort¬ 
gagors agreed) that if they failed to pay 
the annual sum of Rs. 500 bhe mortgagee 
had a right to sue. On bhe faoe of this 
dooumenb now In suit, the mortgage monev 
beoame due on the 21st of February 1894 
and time began to run. That time, in the 
absenoe of any payments on aooount of in¬ 
terest, oame to an end at the end of 12 
years and bhe presenb suit was brought, as 
we have already pointed out, at bhe end 
lexaobly of 24 years from the execution of 
|the document. It is true that the Madras 
High Court has, in a reoenb oase, differed 
from the deoision of this Courb. In doing 
bo, it has bad to go oonbrary bo one of its 
own former dooisions, whereas the Cal- 
oubba High Court has consistently followed 
bhe opinion of this Courb, or rather, bhe 
deoision in the Full Benoh is based partly 
on the decisions of the Caloutba High 
Court, and we see no reason whatsoever 
not to follow bhe deoision of this Court 
whioh up bo the present moment has not 
been upset and wibh whioh we agree. 
Unless therefore the plaintiffs are able to 
satisfy us that the alleged payments of in¬ 
terest entered on the baofe of the document 
were made, their suit is clearly barred by 

limitation. 


In regard to these payments, they are ten 
in number, the earliest payments purport 
to have been endorsed on the dead in 
December 1899. June 1901, February 1902 
and January 1903. The four sums men- 
tioned in these four entries purport bo have 
been paid by Zauwar Hussain and the en¬ 
tries on the deed bo have been made by 
Panobam. The ^est two entries are of 
January 1904 and December 1904 and pur¬ 
port to oover two sums of Bs. 700 and 
Bs 300 sent by Musammat Sadar-un-nissa 
through Mata Bhik. one of her servants 
The entries wbloh are made in Urdu 
abaraotor purport to have been made by 
Partap Dube. The seventh item is dated 
the 10th April 1906 end purports bo « ,la *° 
to a sum of Bs. 900 paid on that i He by 
Musammat Sardar-un-nlssa herself. Tba 


entry purports to have been made by 
Panoham Dabe. The 8bb and 9th items 
of R.s 1,000 eaoh dating in 1910 and 1911 
al c o purport to have been paid by Sardar- 
un-nissa barself and both the entries are 
in the handwriting of or purport to be in 
the handwriting of Sheo Partap. 

The last item of 11th August 1912 is a 
sum of Rs. 1,000 and bhe entry purports to 
have been made by one Jaswani Bai, a 
servant of tbe plaintiffs. The Court below 
has pointed to the faot that bhe evidenoe of 
these payment? oonsishs only of the state¬ 
ments of Panoham and Shed Partap. (The 
judgment then dealt wibh tbe evidenoe and 
oonoluded as follows) In these circum¬ 
stances, we think that it would be 
dangerous in tbe exbreme to place any 
reliance whatsoever on the evidenoe of 
Panoham, Sheo Parbap or any of bhe 
plaintiff's witnesses. 

We oannot and we do nob believe that 
any of the payments endorsed on the docu¬ 
ment were ever made. They oertainly 
have not bean established to our satisfac¬ 
tion. In any view, ib is alear that bhe 
suit was barred by limitation and was 
properly dismi c Bed by the oourt below. 
The appeal fails and we dismiss it wibh 
oosts. 

Appeal dismissed. 
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Rafiq and Stuart, JJ. 


Bow Chand —Plaintiff- Appellant 

v. 


Mathura Chand and another— Defen- 
dantsRaspoadents. 

Seoond Appeal No 774 of 1918, deoided 
on 2nd February 1921, from a deoree of 
the Dist. J., Malnpuri. 

• (a) Hindu Late-Joint family property— 
Transfer by one member to another member ta 


oid. 

A member of a joint undivided Hindu family 
annot legally transfer a portion of the pint 
umily property to another member of the family. 
To interest can pass under suoh transfer ana it 
teed not be set aside. 41 Mad. 612 Dist 


m nan /I ml 


•(b) Transfer of Property Act, 8. 58— Fraudulent 
transfer to evade existing obligations—Future 
creditor can impeach transfer. 
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Per Stuart, J. —Where a man makes a fraudulent 
tanaferm order to evade hia exiafciap obligation® 
that tranafer can be Impeached by creditors whoas 
obigationa are of a later date. [P. 300, 0. lj 

I* * (o) Civil P . C, 0. 21, i?. 63— Claim rejected 
on the ground that alleged transfer to claimant 
vsae fraudu lent —Suit by claimant — Decree-holder 
can plead fraud in transfer in defence to tutt. 

Per Sluart, J .—When a decree-holder attaches 
property whioh he 'states to be the property 
of the jodgtneQt-dobtor, and a third party 
pleads in execution that that property is not 
the property of the judgment-debtor, because 
h has been transferred by a good and valid deed 
and when tho oourt of execution deoidos that the 
deed is a fraudulent deed and upholds tho attach¬ 
ment, it is open to the decree-holder to plead, in 
a subsequent suit brought against him by that 
third party for a declaration that the deed is a 
valid deed, that the deed is fraudulent, and it is 
unnecessary for him to himsolf file a suit for a 
declaration that the deed is fraudulent. 41 Mad 
612 Dissented from. 30 M. L. J. 666 and 16 0 W 
N. 717 Foil. CP.30O, o. Jj 

Iqbal Ahmad —for Appellant!. 

Sheo Prasad Sinha—tor Respendenls. 

Rafiq, J.— Ih appears that Maharaj Singh 
and his son Ram Chandra alias Ratan 
Singh were members of a join* undivided 
Hindu family and had some joint family 
preperty. During the lime that the family 
was joint a oertain item of property was 
acquired by right of pre-emption. On the 
27th of February 1903 Maharaj Singh 
executed a tamltknama in favour of his 
son Ram Chandra In respeot of the said 
property. On the 12th of Deoember 1914 
Mathura Prasad and Parbhu Dayal obtain- 
ed a deoree for their share of profits in a 
oertain village against Maharaj Singh. In 
execution of that deoree they attached the 
property that had been conveyed by the 
tamltknama 61 the 27th of February 1903 
to Bam Chandra the son of Maharaj 
bingb. Ha objected to the attachment on 

[J® gr .°° nd ^‘ hafc P r °P0rtF attached be. 
longed to him. The objection was disal- 

tha wu 11 J5 Bl9i7 * thereupon 
Ihe salt oat of whioh this appeal has arwan 

™ 'T" 1 ^ bj oSndr. ,g"r o a s “ 

MalhQra Pwsadand 
Parbhu Dayal for a declaration that the 
property sought to be attached by them 
was not liable to attachment and sale in 
axeoutlon of their deoree. 

The olaim was resisted 0 n various 
grounds. It wa? urged on behalf of the' 

0 tamLikna ™ relied upon 
by the plaintiff conveyed no title to him 

Broparky, tb. si,b!«f o“ 

lbs tamltknama, was part 0 f the joint 
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family property and the family being joint 
one member of it oould not transfer any 
portion of the joint property to the other. 
Moreover section 53 of Aot IV of 1882 
was alse pleaded in bar of the olaim. The 
oourt of first inslanoe dismissed the olaim. 
On appeal the decree of the first oourt was 
affirmed. In second appeal to this Oourt 
it is contended on behalf of Bam Chandra 
that the defence under seotion 53 of Aot 
IV of 1882 is neb open to the defendants 
inasmuch as they did not bring, as they 
ought to have brought, a regular suit to 
have it aeolared that the tamliknama of 
the 27th of February 1903 was inopera¬ 
tive and not binding against the creditors 
of Maharaj Singh. This contention is 
based on the oase of Subramanis Ayyar v. 
Muthia Ohettiar (1). The eontention for 
the plaintiff appellant is no doubt bstne 
eut by the oase relied upon by him but it 
appears to me that on the findings of the 
eourts below this appeal can be disposed 
of wilnout expressing an opinion on the 
question whether the defenoo under seotion 
63 of Aot IV of 1882 is open to the delen- 
aanta in the present a&se. 

It has been found by the lower appellate 
Court that Maharaj Singh and Bam Ohan- 
dra were members of a joint undivided 
Hindu family at the time that the tamlik¬ 
nama was exeouted and that the property 
conveyed by the said deed was part of the 
joint family property. Under these eircum- 
stances the deed of the 27tfa of February 

nn?hi„Tn n ,n ^ lid that conveyed 
nothing bo Bam Chandra. A member of a 

jernt undivided Hindu family cannot 

legally transfer a portion of the joinj 

f«m(. y P m£ 8rky 10 “aether member of tb<J 

meraiv Th9 f kransf8r boin 8 therefore! 
merely a pap* transaction under whioh no 

iall/d » PaSS v 8 *° lhe transferee tho case 1 

Dllirftiff POn b n tbel,0arBed Vakil for the 
plaintiff appellant is not in point. The 

plaintiff oannofc therefore maintain the pro- 

3V? lhe b “ sls ° f 

arrived at by the lower appellate Oonrt in 

£S"£ a W p r e al.° 0rr&ek ~ 1 ”** 

hStatf J m7'b.“ n Vd°. n oll*“ 8 Tt “» 

fi-dlog, to X, d ,irt ^ * b ‘* *5* 
Wblob tam ^nma purported lotoS* 
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fer was the joint) property of a joinb Hindu 
(amily governed by the Mitaksbara law, is 
fatal to the suooess of the appeal, I thick 
lb advisable to note a decision on two 
legal points, which have been argued by 
the learned Vakil for the appellant. The 
first point is hhis. He argued that ibas- 
muoh as the debt due from Maharaj Singh 
whioh formed bbe basis of the simple 
money deoree agiinsb him, had nab been 
inourred (and could nob neoossarily have 
been Inourred) ab the time that the 
tamliknama of the 27th of February 1903 
was exeouted, the provisions of seobion 53 
of Aot IV of 1882 had no application His 
oase here was that the provisions of that 
seobion did not probeok future oreditors. 
It has usually been considered sehtled law 
that the provisions of that seobion do pro- 
beot future creditors, but I have not been 
referred to any deoision of this Court to 
supporb the proposition Tho*e i c , however 
a deoision of the Madras High Courb in 
Thomas Pillay v. hluthurama Chetlyar (2) 
whioh deoides that subsequent oreditors are 
within bhe rule enunciated in bhe first olause 
of seotion 53, Aob IV of 1882. The seobion 
in question reproduo9s the provisions of 
the Statute of Elizabeth, 13 Eliz. C. 5, 
and in the interpretation of the words of 
that seotion, guidanoe may be sought from 
English deoia ions upon bhe subjeot. The 
Bonoh of bho Madras High Courb whioh 
arrived at the deoision that I have just 
quoted, have oibed ooibain English oases 
in support of bheir deoision. I add bh9 
diobum of Wood, V. C., in Holmis v. Pen¬ 
ney, (3) "Where, in order bo evade tho 
stabute, a person being considerably indebt¬ 
ed makes a voluntary settlement, whioh 
would be void if impeaohed by those who 
were then his oreditors, and afterwards 
pays them off, and a cow set of oredibors 
stand in their plaoes . . . . suoh a 
settlement would be void against the sub¬ 
sequent oreditors, because it would be a 
fraud on the statute." It is unnecessary 
to quote other authorities. As I under¬ 
stand it, the law is dear. Where a man 
makes a fraudulent transfer in order to 
evade his existing obligations, that trans¬ 
fer oan be impeaohed by oreditors whoaQ 
obligations are of a later date. 

Tha seoond point taken by the learned 
Vakil is this. A Full Benoh oase, Subra- 


12 ) (1909) 88 Mad. 205=1910 M. W. N. 285—4 

t. 0. 301=19 M. L. j. 747. - 17a _ 8 

(8) (1868) 8 K. Ij. 3■ 90=28 L. 3. 0. H. 179 o 

8) 60=6 W. B* 182. 


mania Ayyar v. Muthia Chettiar (1) lays 
down the proposition that, when a deoree 
holder atbaohes property whioh he states 
to bo the property of the judgment-debtors 
and a third party pleads in execution that 
that property is nob tha property of the 
judgment-debtor, because ib has been trans 
ferred by a good and valid deed and is met 
with bhe reply that tha deed is a fraudulent 
deed, and when the oourb of exeoubion 
deoides that the dead is a fraudulent deed 
and upholds the attachment, ib is nob open 
to bhe deoree-holder be plead, in a subsequ 
ontsuik brought against him by that third 
party for a declaration that tho deed is a 
valid deed, that tha deed is fraudulent, an 
less he has previously himself filed a suit 
for a declaration that bhe deed is fraudu- 
lenb, and obtained a deoree. This is a 
deoision of a very far-reaohing nature. It 
deoides finally a most important question 
of prooedure. It drives suoh a deoreo- 
holder into oourb to bring a regular suit, 
and deprives him of the right, whioh at 
first sight he would appsar to have, bo 
impaaoh the validity of a fraudulent docu¬ 
ment. Ib remains to be seen what argu¬ 
ments were advanoed by the learned 
Judgos of tho Madras High Court who 
arrived at this conclusion. 

The judgments are very short. Ayling 
J., who gave the first decision stated that 
be based ib entirely upon a previous deoi¬ 
sion of a Benoh of the Madras High Court. 
He reoognised the fact that bhe view whioh 
he book was opposad to bhe view taken by 
a Benoh of bhe Caloubta High Court in. 
the oase of Abdul Kader Alt v. Meah (4). 
Seshaglri Aiyar J,, who had been a 
party to bhe previous deoision on whioh 
Ayling, J. relied, stated that he saw no 
reason bo ohange the view at whioh he had 
arrived In tha former oase. Bakewell, J.i 
agreed. Ib is therefore neoesBary to exa¬ 
mine the views taken by the learned 
Judges who deoided the previous oase. 
That oase is reported in Palaniandi Chetty 
V. Appavu Chettiar. (6) The faots olosely 
resemble bhe faots in the appeal before us. 
A deoree-holder abtaobed certain property 
in exeoubion of his deoree; a third party 
oamo forward and olaimed that property 
by virtue of a deed of biansfer from the 
judgment-debtor. The oourt of exeoubion 

(4) (1912) 18 0. W. N. 717=14 I. 0. 716=16 
C *(6) 11916) 30 M.Ii. J. 686=84 I. C. 778. 
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foun3 tho deed of transfer to be void or 
voidable ati the instance of the decree* 
holder. The aMaohcnem was apheld. The 
third parly then brought a suit against the 
deoree-bolder for a dealaration that tho 
transfer was good. The learned Judges, 
who heard the appeal, decided that it was 
not open to the deoree-holder as a defen¬ 
dant to challenge the validity of the deed. 
They held that, unless and until ha had 
obtained a decree as plaintiff declaring the 
deed to be invalid, his mouth was closed, 
and that such a plea was not open to him. 


Coukts Trotter, J„ (the learned Judge 
whose decisiou appears first in the report) 
stated that seokion 53 was a reproduction 
of the Statute 13 Eliz. G. 5 and that the 
English decisions on that Statute were 
authorities on the oonsbruation of the 
Indian seotion. I agree with that view. It 
appears to me that the nest oonolusion 
drawn by that Judge does not follow from 
the previous conclusion. The next oonolu¬ 
sion Is that unless the English procedure 
pormits the deoree-holder to plead In subse¬ 
quent proceedings that a transaction Is frau¬ 
dulent he oannot be permitted to take suoh 
a plea in an Indian Court. For the inter¬ 
pretation of seotion 53 the aonrts would 
undoubtedly go to the Bngllsh authorities, 
as the seotion in effect oonbains the rule of 
law in England upon the point, but with 
xegard to the question of procedure it does 
nob appear to me that the practice in 
England can bind courts in India, as the 
procedures in courts in India and oourts in 
England are based upon different rales of 
praotiae and different enaotments. Ooutts 
Trotter, J„ went oarofully into the ques¬ 
tion whether suoh a deoree-holder in 
England as the deoree-holder in the oase 
before him oould raise suoh a plea by way 
of adefenoe in a suit in whioh he was a 
defendant. He arrived at the oonolusion 
that in an English Court he would not be 
permitted to raise suoh a plea. I need not 
disouss whether suoh a parson in England 
oould raise suoh a plea, The question whloh 
we have to deoide is whether he oan raise 
suoh a plea in India, and it depends for its 
answer on a daoision whether there is any¬ 
thing in the Civil Prooedure Code or else- 
"5™ whloh forbids him lo lake suoh an 
altitude. I have been unable to discover 
any thing In the Civil Prooedure Code or 

hw w , hloh ^events suoh a person 
from taking sueh an attitude, and In the 


oiroumstanoes, applying the general prin¬ 
ciples that court; should not add any bhing 
to the existing law, and not narrow the 
door open to litigants, I deoide that it was 
open to the respondents bo lake the position 
that they did. The deoisioo of tho other 
Judge, So haglri Aiyar J. was’ to the 
same effcob as the deoisiou of Coutts 
Trottor, J. The view of the Madras 
High Court is opposed to the view taken 
by the High Court in Calouita. In Abdul 
Kadir v. AH Meah,' 4) two learned Judge; of 
the Caloutta H'gh'Courb laid down that 
in suoh oiroum'tanoes the decree-holder 
oould bring an independent suit himself, but 
that he oould also do as a defendant what 
he oould have done a; a plaintiff. In Hem 
Chandra Sarkar v. Lalit Mohan (6), bhe 
Banoh of bbo Caloukta High Court arrived 
at the same principle in slightly different 
olroumstanoe;. That Banoh laid down that 
where a mortgage exeoubod by a guardian 
legally appointed for a minor, was exeouted 
wibhout the permission of bhe oaurt, the 
mortgage was voidable at the instanoe of 
the minor. The deoision prooeeds that 
ib is nob necessary for the minor after 
attaining majority to set aside the 
transaction but be may deolare his will to 
resoind by way of defenoe in an aotion 
against him. The views taken in Calouita 
appear to me to be based upon a oorreot 
oonsbruotion of bhe law on the subjeot. I 
therefore consider that there is no foroe in 
either of the pleas raised by bhe learned 
Vakil for the appellant and oonour in the 
order dismissing this appeal with costs. 

By the Court:—The order of the 
Court is that the appeal fails aud is dis¬ 
missed with costs. 

Appeal dismissed. 


(6) (1913) 18 G. W. H. 716=14 I. 0.616=18 0. 
-u. J. Oo7. 
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Mahadeo Bai and others— Defendants- 
Appellants. y. 

Baldeo Bai and others —Pla intiffs-Bes- 
pondanis. 
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iai8, deoldad on 10th Maroh 1921, Iron 
deorea ot the Dial. J„ Gbuipur. 
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* (a) Limitation Act, Art. 132— Mortgage to 
secure payment of rent reserved by least—Time 
runs from decree for rent. 

Whore properties wore hypothecated to secure 
the payment ot the rent reserved by a leaie, time 
for enforcing the hypothecation runs from the 
date of the deoree for rent that is obtained. 

[P 398, 0 2.] 

* (b) Mortgage—Two properties—Sale of one 
subsequent to m rtgage—Purchaser not impleaded 
in mortgage suit — Auction-pur chaser under mort¬ 
gage decree can lu a the former purchaser for pro¬ 
portionate share of mortgage money. 

Whero two properties were mortgaged and one 
of those was sold to another* afterwards but the 
latter wa9 not impleaded in the mortgage suit 
brought later on, the auction-purchaser under 
the moctgage deoree is entitled to sue him for the 
proportionate amount of the mortgage money 
corresponding to the property purchased by him. 
19 All. 511; 21 All. 235 and 40 All. 407 (P 0) 
Dist. 11 C. W. N 814 Dissented from. 26 All. 
164; 14 A. Tj .J. 1146 Ref. [P. 304, 0 1 ] 

Nihal Chand—hr Appellants. 

M. L. AgarwalaanA KamtaKant Vsrma 
—for Respondents. 

Tudball, J— S. A. Nos. 1257 and 1258 
arise out of one and bhe same suit. Both 
parties appealed to the lower appellate 
Court whiob partly dooreed that of the 
plaintiffs and dismissed that of the defen¬ 
dants. 

The latter have therefore filed two 
appeals. 

The faobs of the case are as follows 

There wore three sets of defendants to 
the suit. The appellants before us consti¬ 
tute the first set. The sooond set (Natohed 
Rai and Nageshar Rai), book a lease of 
property from the Maharaja of Benares 
(Defendant third set) and as security for 
the payment of bhe rent thereof, hypothe¬ 
cated two items of property, (a) oertain 
zamindari property with an area of about 
29 Bigbas and (b) a fixed rate tenure of 
area 6 Bigbas 9 biswas odd. 

This was on 18th January 1901. 

The rent fell into arrears and a suit to 
reoover the arrears was brought in the 
Revenue Court and a deoree for those of 
1311 and 1312 Fasli was obtained on 22 nd 
January 1906. 

The lien upon bhe property oould not be 
enforood In the Revenue Court and not in 
bhe Civil Court until a deoree for the 
arrears had been obtained in the Revenue 
Court wblob alone bad jurisdiobion to hear 
and determine the suit for the arrears. 


Now the defendants sooond set, tha 
mortgagors, sold on 13th February 1905 
the fixed rate tenure to the defendants first 
set, the appellants before us. 

In 1908 the Maharaja sued In the Civil 
Court to enforoe the lien as against both 
properties and a deoree for sale for the sum 
of Rs. 6,059-9-9 was obtained by him. 

Unfortunately (apparently in ignoranoe 
of tha sale of 13th February 1905) he only 
impleaded Nakchod and Nageshar Rai and 
nob the present appellants. The deoree was 
pub Into execution and both properties were 
sold and purchased by bhe deoree-holder en 
20th July 1912 for bhe sum of Rs. 1,000. 

The auotion-purohaser was formally 
plaoed in possession but the present appel¬ 
lants retained aotual possession jf the fixed 
rate tenanoy. On 20bh Ootobor 1916 the 
Maharaja sold all bhe rights he had acquired 
in both properties to the present plaintiffs 
respondents. On 3rd Maroh 1917 the latter 
brought the present salt as against the 
appellants. 

They sought bo reoover Rs. 2,200 as being 
the proportionate share of the arrears 
(Rs. 6,059-9-9) of rent, attributable to this 
item of property (the fixed rate tenure), in 
view of the oomparative values of bhe two 
items hypothecated. 

The appellants contested bhe suit plead¬ 
ing 

(1) that the Maharaja’s olaim under the 
mortgage deed as against them was barred 
by time, and as they had not been im¬ 
pleaded in the former suit their property 
was no longer liable; 

(2) that the plaintiffs nob being purcha¬ 
sers of the bond or deoree but merely 
transferees from tha auotion-purohaser of 
what had been aaquired at the auobioz 
sale, oould not maintain the suit; 

(3) that the appellants were not liable 
to contribute towards the deoree for arrears 
of rent and a suit for contribution was 
barred by limitation ; 

(4) bhat they had paid off a debt of 
Bj. 624 on the property whioh was seen- 
red by a mortgage prior bo that in favour 
of the Maharaja. 
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There was a further plea with whioh we 
are not oonoerned. The first Court held 
that there was do bar of limitation ; that 
the proportionate liability of this property 
out of the sum Rs. 6,059-9-9 was Bs. 1,300; 
that the plaintiffs were entitled to reoover 
this sum, or in default the defendants’ 
right to redeem should be foreolosed and 
the plaintiffs entitled to possession of the 
property. It allowed a period of six months. 
On appeal, the lower appellate Court 
increased the sum of Bs. 1,300 to one of 
Bs. 1.8G0 but otherwise upheld the deoree 
of the first Court. 

The defendants first set appeal. It is 
urged 

(1) That a suit for sale on the basis 
of the mortgage would now be barred 
by time and that as at the utmost only 
a suit for sale oould possibly lie, the suit 
should be dismissed. 

(2) That no suit for possession oan He. 

(3) That the plaintiffs’ vendor purchased 
no right whatsoever at the auction sale of 
the property in suit and therefore the plain¬ 
tiffs have no remedy whatsoever against 
the appellants. 


(4) That the Court below was wrong in 
apportioning the whole deoretal debt 
Rs. 6,059-9-9 to the bwo properties and 
that only bhe sum of Bs. 1,000 paid for the 
two properties at the sale oould thus be 
apportioned and a due proportion allotted 
to the property in suit. 


(5) That the Courts below were wrong 
m Ignoring the plea raised by the defen¬ 
dants that they had paid Rs. 624 for a 
mortgage debt that,was prior in date to that 
of the Maharaja. 


The lasb point is one that olearh 
not pressed before the Court \ 
and apparently not In the Court of 
Jnstanoe. In the grounds of appeal 
forward by the present appellant 
*ne lower appellate Court, no month 
this point fa to be found. The plei 
voivea a question of faot whioh was 

pressed or even plaoed before that ( 

lo ll 6 ; tberefora °onnot be all 

lo be taken here. 


So far as the plea of limitation is con¬ 
cerned we must point out that the decree 
for arrears of rent was nob obtained in the 
Revenue Court until 22nd January 1906, 
and the seouriby under the bond then 
beoame enforceable and the ©recent suit 
was brought within 12 years of that date. 

In the circumstances of this oase we 
therefore are not prepared to hold that a 
suit on the original bond would have been 
barred on the date on which the present 
suit was brought. The main question in 
the appeal is whether the plaintiffs have 
any remedy and, if so, what remedy in 
the olroumstanoes of the oase. 

Counsel for the appellants bases his oase 
on the Full Benoh rulings reported in 
Harqu Lai Singh v. Qobind Rat (1) and 
Madan Lai v. Bhagwan Das (2), In our 
opinion those rulings do nob apply. Those 
suite were, to quote from one of the judg¬ 
ments, ordinary suits for ejectment, the 
plaiDbiff claiming to reoover possession 
from the defendant absolutely and nob 
subjeot to any condition. Those suits 
therefore rightly failed. 

The Courbs below have applied the 
principle followed In bhe oases reported in 
Ram Prasad v. Bhikari Das (3) and Babu 
Lai v. Jalakia (4). 


In the former oase no doubt the sale in 
execution of the simple money deoree took 
plaoe on 20th June 1895 after tho prelimi- 
nary deoree for sale bad been passed on 
2nd May 1895, bnt the auction purchasers 
were not made parties to the suit for sale 
before the final deoree was passed or at any 
time. This Court held that the defendants 
must be allowed to redeem upod payment 
of what was found due upon the mortgage 
at the time that bhe mortgage deoree was 
passed and in default the plaintiff was 
entitled to a deoree for foreclosure. 


In the latter oase the struggle was bet¬ 
ween purchasers in exeoubion of two mort¬ 
gage decrees obtained on the two mortgage 
bonds, and to whioh eaoh mortgagee had 

j,< 2 make ofckl0r mort *?agee a party. 
The difficulty arose beoause the prior mort- 
gagea had (ailed bo implead the puisne 


( 3 ) ( 1899 ) 21 All- 236=1899 AWN *T,p R, 

» !»»>) ;» «1. *64=190. A. w. 5 l olf ’ 
(«) (1916) 14 A. L. J. 1146=87 I. 0. 848. 



304 Allahabad 


HAND KONWAB V. SUJAN SINGH 


1921 


mortgagee in his suit and the latter was 
therefore in that case in the same relative 
position as the present appellants in this 
oase. The plaintiff in the subsequent suit 
sought to obtain either his money or pos¬ 
session of the property and the Court hold 
that the suit was maintainable. 


The oase before us is parallel in every 
way so far as the point is oonoemed with 
thab of Ilajra Bibs v. SAiom Barain (5). 
There, as hero, a portion of the mortgaged 
property was transferred (after the mort¬ 
gage) bo the appellant Hajra Bioi and she 
had nob been made a parby bo the mortgage 
suit and her two items ware sold and pur¬ 
chased by Shiam Naraln at the auction 
sale held in execution of the mortgage 
deorea. This court held that she was in 
equity enhitled oo redeem the property on 
payment of that portion of the mortgage 
money whloh was attributable to the pro¬ 
perties purchased by her and, in oase of 
her failure to do so, the plaintiff was enti¬ 
tled to possession. The pfesent oase only 
differs from this oase in that the auction- 
purchaser has transferred to anobber per¬ 
son who has sued. This is not a material 
difference. 


The deoision in Bet Ram v. Shadi Ram 
(6) does not apply. Scobion 89 of the Trans¬ 
fer of Property Aob has sinoe been re¬ 
pealed. 

Our attention has been oalled bo the 
deoision Aghore Bath Banerjee v. Deb 
Barain Quin (7). In so far as it dashes 
wibh the decisions of this Court, we oan- 
nob follow it and diverge from bho oon- 
sisbenb oourse of rulings of this ouurb. 
There Is a good deal to say for the plea 
that the present appellants, not having 
been made parbies to the former suit, 
oannob be now placed in a worse position 
and bhab bhe only remedy against themis 
a BOib for sale oo the original bond. We 
oannob however go behind the rulings of 
hbis oourb consistently followed for many 
years and which all allow parsons in the 
(position of bhe appellants an opportunity 
to redeem In a suit properly constituted 
and to whiob all necessary persons are 

parties. , ... 

We therefore bold that bhe view taken 

by bhe oonrbs below is oorreob._ 


<51 (1913) 11 A- Ij- J- 362=20 I. 0. 184 

(61 (1918)40 All. 407=46 1.0. 798—15 I-A. 

0 (P. 0.). 

(7) (1906) 11 0. W. N. 814. 


There remains the question of the 
amount whioh the appellants must pay. 
They claim that they should only be made 
to pay a proportionate part of Rs. 1.000, the 
price paid at the auotionsale by bhe Maha¬ 
raja of Benares. This would not be in 
aooordanoe with the rulings mentioned 
above. The appellants, on the principle 
laid down therein, must pay a proportionate 
part of bhe amount due on the mortgage, 
».e., R=. 6,059-9-9. 

No exception Is taken before us to bhe 
figure of 1800 worked out by the oourt 
below on this principle. 

The result therefore is that the appeal 
falls and we dismiss it with oosts. 

Appeal dismissed. 
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Twdball and Sulaiman, JJ. 

Band Kunwar and others —Defendants* 
Appellants 

v. 

Sujan Singh -Plaintiff-Respondent. 

First Appeal No. 398 of 1917, deoided 
on 31st May 1920, from a deoree of the 
1st Addl. Sub. J.i Aligarh, dated 20bh 
April 1917. 

Civil P. C., 0. 34, R. S—Puitns mortgagee not 
made party to prior mortgagee'i tuil and suing on 
hit mortgage, ordered to pay a certain turn to the 
auclion-purehater »n the prior mortgagee t smt — 
0. 34, R. 8, doee not apply. 

Where a paisa* mortgagee who has not beon 
made a party to a suit by a prior mortgagee sues 
on hie mortgage and ie ordered to pay a certain 
sum to the aaotion-parohaser in the prior mort¬ 
gagee’s sait. 0- 34, R. 8, does not apply and the 
time limited for payment o^anot be extended.^ g j 

J. M. Banerji —for Appellants. 

Peary Lai Banerji and Panna Lai for 
Respondent. 

Judgment:— This is a defendant’s ap¬ 
peal whioh has arisen out of a mortgage 
suit on an application by the deoree-holder 
for a final deoree. The faols are as fol¬ 
lows;— 

Two persons, Hari Singh and Sahib 
Singh, on the 22nd of June, 1871, created 
a simple morbgage over the property in euit 
in favour of one Sujan Singh (not the pre¬ 
sent respondent). On bhe 17th of March, 
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1876, they oreated another simple 
mortgage on the property in favour of 
one Laohobo. On the -27bh of Jaly, 
1878, Sjjjan Singh sued upon his mortgage 
without) impleading Laoboho, the puisne 
mortgagee. The property was finally put 
to sale in exeoubioD of the deoree and was 
purohased by Rudra Singh, the husband of 
the appellant, Mussammat Nand Kunwar, 
in May, 1892. Sinoe then she has been in 
possession thereof. On the 3rd of June, 
1911, Musrammat Bbawani, daughter of 
the original puisne mortgagee, and her son 
brought a suib on the mortgage of 1876. 
The plaintiffs impleaded the auotlon-pur- 
ohaser under the sale of 1892 and also the 
representative of the prior mortgagees. The 
deoree that was passed is to be found at 
page 2 of the appellants’ book It deoreed 
the plaintiff’s olaim for Rs. 6.00J, with 
oosls and future interest and gave the 
mortgagors a period of six months with¬ 
in whioh to redeem the mortgage. The 
deoree then went on to say that if 
they failed to do this then the plain¬ 
tiff was to pay within nine months 
from the date of the deoree a sum of 
Rs. 1,000 to defendant No. 1, the 
widow of Rudra Singh, and Rs. 2,005-9-9 
to defendants Nos. 2 to 6, representatives 
of the prior mortgagees, and that if they 
paid those sums then the said sums were 
to be added to the mortgage money due to 
him and he would be entitled to realize 
the entire amounb by sale of the mortgaged 
properby, but that if the plaintiff failed bo 
pay the said sums he should nob be 
entitled to have tho property sold by auc¬ 
tion. 


ted to pay into Court to the defendants in 
order to enable them to pub bbe proper¬ 
ties bo sale. There was, therefore, no ques¬ 
tion of the period of nine months being 
extended by this Court and no order was 
passed by this Court in respeob of the 
extension of time. The plaintiff, Mussammat 
Bhawani failed to put into oourb the sum 
of Rd. 3,005-9-9. The High Court’s deoree 
was passed on the 12bh of Daoember, 1912. 
On the 22ud of •February, 1914, Mussam¬ 
mat Bhawani transferred her deoree in 
favour of the present respondent, Sujan 
Singh. Sujan made an application to have 
his name brought on the rooord bub with¬ 
drew it. He finally made the application 
out of whioh this appeal has arisen on the 
11th of Deoember, 1915. He asked to have 
his name brought upon the reoord as de- 
or«e-holder, and to have a final deoree for 
sale prepared in bis favour. He stated in 
his application that he was willing bo pay 
the sum whioh the Court had ordered the 
decree-holder bo pay in favour of Musam- 
mat Nand Kunwar. The lower Court gave 
him a fortnight within whioh to pay 
bhe money into Court. He paid it, and on 
the 11th of April, 1917, the oourt below 
dlreobed a final deoree for sale to bo pre¬ 
pared. It is from this final deorea for sale 
that the present appeal has been preferred. 
It is urged that the Court below bad no 
power whatsoever to extend the time, that 
Order XXXIV, rule 8, does not apply 
bo the circumstances of the present oase, 
in that it is not a redemption deoree. It 
is further pleaded that the application for 
the preparation of the 6nal deoree is barred 
by limitation. 


An appeal was preferred to the B 
Court by the present appellant, Mussami 
Nand Kunwar. She raised two oontenfcic 
The first was that the plaintiff had fat 
to establish bis mortgage and was not 
titled to any deoree. The second was tbal 
any event the whole sum of Rs. 3,005-1 
should have bean deoreed as payable 
her alone and not bo the defendai 
Nos 2 to 6, representatives of the origii 
Prior mortgagees. The Court held on I 
one point agrinst her and on the otl 
point in her favour. It heia that I 
olal sum of Rs. 3,005-9-9 was payable 
her alone and that none of it was payal 
to the representatives of the prior mo 
gagees It will thus be seen that this Got 

.m™?a 0n fc. B S P ? 1 -4* any * ay Crease t 
amount which the deorae-bolder was airi 

wsi A— 89 


On behalf of the respondent it is , urged 
that the oase Is governed by the ruling of 
this Court in Kalian v. Sadho Lai (1), that 
virtually the direolion for bhe payment of 
Rs. 3,005-9-9 was a redemption deoree and 
that Order XXXIV, rule 8, therefore, 
applied and the lower Court had jurisdto- 
tion to extend the time. Our ablonbion has 
also been called to the deoislon of the 
Madras High Oourt in Idumba Parayan 
v. Pethi Reddi (2). So far as tho ease of 
Kalian v. Sadho Lai ( 1 ) is aonoarned, it 
IS not on all fours with the present oase. 
That was a suit in whioh there were sub- 
sisbipg prior mortgages and bhe prior morl- 


J '69. W18 86 A11 ' 116=18 L °* 14=11 A. L. 

867=11 ^ w ' 56=54 
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gagees were made parties bo bhe suit and 
the puisne naorbgagee offered to redeem, 
He also sought to reoover his own money 
and asked for bhe sale oi the property to 
recover bhe bobal amounts due on all the 
mortgages. His prayer was allowed He was 
given time within whioh to redeem the 
prior mortgages, and this Court held that 


Order XXXIV, rule 8 oerbainly applied to 
bhe portion of the deoree. The deoision in 
our opinion was oorreob, for ib was partly 
a deoree for redemption bo whioh the order 
quoted olearly applied. With bhe deoision 
of bhe Madras oase we, wibh all respeob, 
find ourselves unable bo agree. That was 
a oase where a oo-sharer sued for partition 
and sued also bo reoover his share in a bit 
of bhe family estate whioh had been 
alienated by other members of bhe family, 
whioh alienation the Court found bo be 
binding to the extent of Bs. 800. The 
Court allowed him bo obtain possession of 
the proporby conditional on his paying 
his share, Bs. 400, of the money. The 
learned Judges who deoided bhe oase treat¬ 
ed that deoree as a redemption deoree and 
applied Order XXXIV, rule 8. Order 
XXXIV. rule 8, with bhe proviso atbaohed 
to ifi, applies only bo redemption deoreea. 
There is a similar provision bo be found 
in Order XXXIV, rule 3, whioh relates 
to suits for foreclosure. No suob pro¬ 
vision is bo be found in relation bo simple 
decrees for sale, In the present case the 
present appellant Mus=ammab Nand 
Kunwar was not a prior mortgagee, and no 
order could have been passed thati in oase 
of default of payment by the plaintiff of the 
sum of Bs. 3.005 odd bhe present appellant 

should have power bo pub the property to 

cala borioover that amount. The deoree 
was merely an oquibable deoree passed m 
bhe oiro;mshanoes of bhe case. The prior 
mortgage no longer existed. It had mer¬ 
ged into bhe deoree and thab decree bad 
been elated and satisfied. The deoree 
nas°ed by the first oourb ordering payment 
Sf part of the money bo the representatives 
of the prior mortgagee was set aside by this 
Court and-the whole tvmounb was; mado pay¬ 
able bo the representatives of bhe auobion 
purobaser. No redemption decree oauld 
have been passed in this case, nor was any 
redemption deoree passed, and the only 
result, acooiding bo the twee, of the 
plaintiff's failure te pub money into 
oourb was that she was not able to pul the 
property bo sale. This was tantamount to 
a dismissal of her suit in default d pay « 
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meat, for without payment it was impossi¬ 
ble for her bo reoover any money by sale of 
bhe properly. There was no personal deoree, 
In our opinion Order XXXIV, rule 8, can 
apply only, as the law says -it shall 
apply, to redemption suits. The present was 
no redemption suib, and in our opinion the 
oourb below had no jurisdiction bo extend 
the time. The order of the oourb in the 
deoree direoting payment of the money 
wibhin a specified time has not been obey¬ 
ed and the result followed as laid down in 
the deoree. The respondent, therefore, was 
not entitled to a final deoree for sale. Inci¬ 
dentally we oall the abbenbion of the court 
below bo bhe following words in the proviso 
to Order XXXIV, rule 8 "upon good cause 
shown.” As far as we are able to disoover, 
no cause whatever, good, bad or indifferent, 
was shown. The Court appears to have 
aobed in a purelyar'oilrary manner without 
assigning any reasons. The result there¬ 
fore, is that we allow the appeal and set 
aside the deoree of bhe oourb below. The 
application for a final decree will stand 
dismissed wibh oosts in both osurts. 

Appeal decreed. 
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PlGGOTI AND BYVas, JJ. 


Kharidhar Kapra 
Appellants. 

v. 

Daya Keshan and 
Bespondents, 


and Co.— Plainliffs- 


others— Defendants- 


First Appeal No. 426 of 1917, deoided on 
25th Jane 1920, from the deoree of the 
Sub.-J. Cawnpore, dated llbh June 1917. 


Hindu Law-Joint family -Manager entering 
partnership —Other memberi are not necet - 
ily partners. 

thor members o! a joint family nnist not be 
,ted as neoeisarily or ipio facto P * l ‘“ er0 ‘“ 
partnership into which a me ®b« ot * gj* 

ily. or even the manager of th.joiu^lam iy, 

r Bee fllBt t0 ro n a.l 


B 3 O Conor, Tej Bahadur Sapru and 
Kailas Hath Katju-l or Appellants. 


Surendra Hath Sen, Piari Lai 
and Badha Kant Malaveya—tor 

dents. 


Banerji 

Bespon- 
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Judgment:—This suit was brought 
by the Kharidar Kapra Company, a limit¬ 
ed liability company registered under the 
Indian Companies Act, carrying on business 
at Cawnpore as importers of and dealers 
in cloth. They sued through their manag¬ 
ing direotor Baghunaudan Lai. Their 
oause of aotion was stated to arise out of 
the following faots. There had been in 
Cawnpore one Glrdhari Lai, a broker and 
also a dealer in doth on bis own aaoount. 
This Glrdhari Lai undoubtedly had fdr a 
number of years relations of various kinds 
with the plaintiff company. He earned 
brokerage from them in oonneotion with 
their dealings, and we see no reasen to 
doubt that, at times at any rate, ha enter¬ 
ed into speoial contracts with them, as for 
instanoe by offering to bear some speci¬ 
fied share in the expenses of a particular 
deal in cloth and to share in the resultant 
profit or loss in the same proportion. 
These of oourse were oontraots of partner¬ 
ship, pure and simple. 


In other oases apparently, Glrdhari Lai 
would take a specified number of bales 
of oloth on his own aooount out of some 
large consignment ordered by the Com¬ 
pany and would leave the doth, of which 
he thus became the owner, in the hands 
of the Company, subjeot to a general adjust¬ 
ment of accounts betweon them after the 
oloth bad been sold. This Glrdhari Lai 
died on the 19th of August, 1918, and the 
suit out of whioh this appeal arises was 
instituted on the 3rd of January, 1917 . 
There were five defendants Impleaded! 
One was the widow of Glrdhari Lai and 
another was the widow of his predeoeased 
brother Banwari Lai. The seoond and th'rd 
defendants are minors, being the sons of 
the aforesaid Banwari Lai and therefore 
nephews of Girdhari Lai, although it 
has been i alleged that one of them had 

been .aopW hj Q iia h„i L,| „ Us 0Bn 

son, this point, however, Is Immaterial 
5£e first and principal defendant was one 
Daya Kishan whose father, Mangat Bai. 

TkaF? brother of Sham Lai, father 
of Glrdhari Lai. It was alleged in the 
plaint that the ledger aooount whioh the 

!1 P fr ° m year 40 show¬ 
ing all their dealings with Girdhari Lai 

was oontmued after his death. There 

were sales of oloth to Glrdhari’s credit and 

^rnZ Wilh lha P'ioe oloth 

purohased on his aooount, in accordance 

with the alleged agreement that this oharga 


should only be brought into the aoceunb 
after the doth had been disposed of. Fur¬ 
ther, it was alleged that the profit and loss 
aooount of a large number of transactions 
in whioh Girdhari Lai had been a partner 
was 6naily made up, some years after 
Girdhari'* death, in the month of Jnly, 
1916. In faob it was alleged that accounts 
had beea made up twioa, once about 
February, 1915, and the second time ip 
July, 1916. v 

The plaintiff oompany alleged that all 
tbe persons impleaded as defendants ware 
members ef a joint undivided Hindu family 
with Girdhari Lai deceased; that Girdhapi 
Lai aoted as the head and manager of 
that joint family, that the business 
relations of the oompany, whatever they 
amounted to in law, were with the 
joint fa nily as such, and therefore con¬ 
tinued uninterrupted after the death df 
Girdhari Lai. It was farther allied that 
Daya Ki ban himself in substance aooepted 
this position ; that he carried on after the 
death of Girdhari Lai various branches of 
bhe business which his oousin had hitherto 
been oonduobing and in particular, dealt 
with tho plaintiff company as representa¬ 
tive of the joint family in succession to 
Girdhari Lai. It was alleged that both 
the settlements of aooount previously re¬ 
ferred to wero made with Daya Kishan and 
that tha aooouots were eheoked and passed 
by him. It was further alleged that 
brokerage duo from the plaintiff oompany 
to Daya Kishan had been oredited in the 
ledger aooount kept up In the name of 
Girdhari Lai, with Daya Kishan's full 
consent. Finally, it was alleged that on 
the 22nd of September, 19 L6, Daya Kiehan 
had paid in oash to the plaintiff oompany a 
sum of Bs. 6,000, an the understanding 
bhat this payment was made In reduction 
of the balanoe due to the oompauy shown 
m the ledger aoceunb against Girdhari Lai. 

After allowing oredit for this item, the 
oompauy claimed a sum of Bs. 2,736.9-6 
with interest. There were instituted, at or 
about the same time, two other suits, in 
one of which Daya Kishan claimed 

! r °“ Pontiff company the return at 
the Bs 6,000 paid by him on the 23nd 3 
September, 1916, upon allegations of (aol 
S'* r shall consider in their proper 
place. There was also anobher sail brought 
by Daya Kishan in the Munsif's Oowt, 

due 10 him from 
Ihe Kharldat Kapra Oompany. This last 
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suit was transferred to the Courb of bhe 
Subordinate Judge, and the three suits 
were tried mors or less together and dis¬ 
posed of in a single judgment. We have 
three appeals before us, whioh have been 
argued out together, against bhe deorees 
passed by the Subordinate Judge in the 
tnreo suits. It will, however, in our opinion, 
be more convenient bo deal with bhe three 
appeals separately. This judgment relates 
bo the suit brought by bhe Kharldar Kapra 
Company as plaintiff againsb bhe defend¬ 
ants, who are alleged to be the .surviving 
members of the joint family of whioh 
Girdhari Lai was at one time the head. 


The learned Subordinate Judge has 
found upon all issues of fact and law 
againsb the plaiutiff oompany. He has 
gone so far as bo hold that, on the eviden¬ 
ce, it is nob proved that any debt Is due, 
or ever was due, from Girdhari Lai or his 
successors in interosb to the plainbiff 
oompany. In one sense this is, of oourse, 
bhe main issuo in the oase; but, as ib hap¬ 
pens, it is not nooessary for us bo deal with 
ib in disposing of this appeal, and it is only 
involved to a oerbain extent in the deoision 
whioh wo shall have to pronounoe on one 
of the other appeals now before us. Apart 
altogether from bhe question whether the 
plaintiff oompany bad or bad nob a olaim 
againsb Girdhari Lai at bhe moment of that 
gentleman’s death, and against bis estate 
afterwards, the trial oourb has found, 
firstly, that Daya Kishan was never a 
member of a joint undivided Hindu family 
with Girdhari Lai and oould in no way be 
made liablo for any olaim whioh the plain¬ 
tiff oompany might have against his 
cousin’s estate. Further, the court below 
Has found that, as regards bhe remai¬ 
ning defendanos in the suit; any olaim 
whioh the company might have had was 
allowed bo become barred by J‘“‘ ka ‘ lon ' 
under article 106 of the first schedule to the 
Indian Limitation Aob, not having bean 
brought within bbreo years of Girdhari 
Lai's death. In fact the trial oourb bolds 
that whatever partnership existed between 

correct and whether bhe inlerenoesol law 
whioh follow therefrom involve the dis¬ 
missal of this suit. 


The trial oourb has disoussed in all 
neoessary detail the evidence whioh was 
produced, in order to prove that Mangat 
Bai, father of Daya Kisban, had separated 
from his brothers, including Shtam Lai, bhe 
father of Girdhari Lai, long before either 
Daya Kishan or Girdhari Lai oame to 
Cawnporo. Girdhari Lai and his father 
Sbiam Lai were residents of the Hansi dis¬ 
trict. Admittedly Girdhari Lai was the first 
meqaber of the family who oame bo Cawn- 
pore bo seek his fortune. Daya Kisban in 
the oompany of aD elder brother oama 
there some years later, and no doubt receiv¬ 
ed a eertain amount of assistance from 
Girdhari Lai in his efforts to gob a start in 
the business world of Cawnpore. We do not 
think, however, that any of the transactions 
in this oonneotion to whioh our attention 
has been oilled in argument on behaif of 
bhe appellant oompany, really serve to 
countervail the evidence on whioh the trial 
court has relied as proving separation. 
Over and above this, there are one or two 
oiioumstauoes whioh oertainly favour Daya 


Iishan’6 oontenbion. Girdhari Lai seoms 
o have prospered In the world very oon- 
Idorably and It is in evideuoe that he 
•uilt for himself a bouse the value of whioh 
s given as Bs. 40,000 or 50,000. Daya 
Lisban in bis evidenoo expressly disolaim- 
d having any kind of share in this house 
nd, although of oourse this oiroumstanoe 
s not oonolusive, it does suem to add 
weight to his denial of jointuess. Daya 
lisban bad gone to Delhi and had been 
iving there for some years prior bo the 
oath ol Girdhari Lai. It is quite true that 
)aya Kisban’s prinoipal business at Delhi 
?as a brokeiage business oonneobed with 
ue Delhi branoh of a large firm for whioh 
rirdhari Lai was also working ab Cawnpore; 
mb the plainbiff oompany has failed 
o prove bbat Daya Kishan at Delhi aobed 
o any way as Girdhari Lai s partner, or 
hat Daya Kisbau’s brokerage aooount was 
ebtled with Girdhari Lai at Cawnpore. 
:bete was at any rate, separation in 
esidenoe between the two cousins during 
his period. Daya Kishan oame to Cawn- 
jore on hearing that Girdhari Lai wa9 
eriously ill, and no doubb he did help n 
ebtling Girdhari Lai’s affairs after bhe death 
,f the latter, bub we oannot find any thing 
n the evidence bo justify a clear inference 
ihat Daya Kiehan's oonduot in any parti- 
mlar matter was other than that of a 
and a near relative helping 
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surviving members of a family whiob was in 
somo trouble, It may ba noted that Shiam 
Lai survived his son Girdbari Lai, though 
ha died before the institution of this suit. 
It is said that he was a very old man, in 
feeble health and addicted to taking opium. 
At any rate it seems dear from the evidenoe 
that Shiam Lai was not acting as bead of 
the joint family consisting of himself, his 
surviving son and his grandsons, at the 
blma of Girdbari Lai’s death, and that he 
was nob in a position to take np bhe 
management of the family affairs when 
Girdbari Lai was removed. On a 
review of bho entire evidenoe on this point 
and after allowing all possible weight to 
the considerations whiob have boon pressed 
upon ns on behalf of bhe appellanb com¬ 
pany, wo feel satisfied that the deoision of 
the Court below was corrbob. 


Wo bold that Daya Kishan was never s 
member of a joint undivided Hindu family 
with Girdhari Lai. On the pleadings ic 
this case it follows that Daya Kishan 
oannob be made personally liable for any 
part of the plaintiff company’s olaim 
There have been arguments addressed to 
us almosb amounting to a suggestion bhal 
Daya Kishan took over the business pre¬ 
viously carried on by Girdhari Lai under 
ssck oiroumsbanoes and conditions as would 
amount to a fresh oonbraob of partnership 
between himself and the plaintiff oompany. 
In our opinion, however, not only was no 
such oase as this set up in the plaint, but 
suoh evidenoe as there is on tho reoord 
bearing upon this suggestion falls far short 
;of what would be required to prove it true. 

1 The only point remaining, so far as this 
appeal is oonoerned, is the question whe¬ 
ther the Court below was right in holding 
that any olaim which the plaintiff oompany 
“ avo “gainst the estate of Girdhari 
Lai had become barred by limitation as 
agaiuBb the defendants other than Daya 
Kishan. In so far as any items are 
olaimed as representing the price of goods 
supplied to Girdhari Lai, the olaim in 
respeot of such items would seem to 
be clearly time-barred. For the rest, 

se i, D P la ‘b 0 Plaint really resfc 

allegations of partnership bet. 

ween the plaintiff oompany and the joint 

° u W a hioh Girdfa ari Lai was the 
on _ r .^ I1 , g .bead, whioh partnership, it is 

bvthA 3 ?’ “ 0nlinUQ uninterrupted 

by the death of Girdhari Lai. There 1 * 

really nothing that oan bs called evidenoe 


from whioh the Court could be asked to 
inier tbab Girdbari Lai entered into all his 
various transactions with bha plaintiff 
oompany in any representative capaoity or 
hold himself out to be the head of a joint 
family, whioh family, be it remembered, 
would necessarily include his aged father as 
weil as his minor nephews. The Madras 
High Court in a Full Benoh oase, that of 
Gangayya v- Venkataramiah (I), in con¬ 
sidering a very similar question to this, laid 
down the prinoiple that other members of 
a joint family mast nob be treated as neoes- 
satily or ipso facto partners in any partner¬ 
ship into whioh a member of the joinb 
family, or even bhe manager of the joinb 
family may see fit to enter. They based 
themselves, in part at any rate, on a 
previous deoision of their own Court in 
Ramanathan Chetty v. Yegappa Chetty (9), 
in whioh principles are laid down even 
more strongly in favour of the respondents 
to this appeal. As against bbis, we have 
been referred to two decisions of the Pun¬ 
jab Court, the latest of whioh is Narain 
Das v. Ralli Brothers (3), in whioh the 
position has been taken up that other 
members of a joint family and particularly 
minor members, may become sharers in a 
partnership entered into by the managing 
member of the joint family. In so far as 
any principle of law is involved in the 
present appeal, we need only say that we 
are disposed to look at the faots rather 
from the view of the law laid down by the 
learned Judges of the Madras High Court, 
but in any oase we should not find it possi¬ 
ble to reoord any suoh finding of faot as 
would be neoessary befora we oould apply 
tho prinoiples enunoiated in the Punjab 
ruling in favour of the appellant to this 
appeal. The result is that we oonour in 
tbe finding of the trial Court on the ques¬ 
tion of limitation and that this appeal 
oannot suooead. We dismiss it, according- 
ly, with costs. B 


Appeal dismissed. 


(1) (1918' 41 Mad. 464=34 ,M L J 271 — 
W.7°8=43 IQ. 9=1917 M W N 805. ® * 

M. W. nISi 80 M ' h ' 241=38 1 497=1916 

K, 1 ^ 1 ; 916 ’ 81 lP - R 1W5=81 1.0. 46=188 P. W. 
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Banerji and Gokui, Prasad, JJ. 

Shahzadi Begam —Plaintiff-Appellant 

v. 

Muhammad Ibrahim and others— De- 
fendants-Rospondents. 


First Appeal No. 428 of 1917, deoided 
on 25th Oobober 1920, from a deoree of 
bho Sub-J., Oawnpore. 

Civil P. C , S. 96— Parties agreeing to be bound 
by Court’s finding—No appeal lies against finding. 

The parties oame to an agreement as to all the 
items of the properties except one. With regard 
to this the; oame to an agreement that the Coart 
should arrive at a finding and the parties should 
be bound by that finding. 

Held, that the finding of the Court on the point 
oould not be appealed against. 29 Cal. 806 Bef. 

[P. 810, C. 2.] 

S. M. Sulaiman —for Appellant 

Kailas Nath Katju—lot Respondents. 


Banerji, J.—This appeal arises oob of a 
salt brought by Massammab Shahzadi 
Begam for reooveiy of her legal share in 
the estate of her deoeased father Baqar Ali. 
The defendants to the suib were her 
brother Muhammad Ibrahim and her 
sisbers or their legal representatives. The 
suit was mainly defended by the brother 
who alleged that part of the property 
olaimed was toaqj properby, that part was 
properby whioh exclusively belonged to him 
and that bhe plaintiff was not entitled to 
obtain any share in the waqf property. A 
dooumenb was produoed, alleged to have 
been exeouted by one Wilayab Ali who was 
the anoestor of Baqar Ali and under whioh 
oerbain property was declared to be waqf. 
In the course of the trial the parties oame 
bo berms and a compromise was filed on the 
13th of September 1917. This com¬ 
promise is printed at page 27 of the paper 
book. The compromise dealb wibh all 
the property in dispute whioh consisted 
of house property, shops, some Govern¬ 
ment Securities and money deposited in a 
Bank, and other property of a similar des¬ 
cription. As to part of the properby, whioh 
was olaimed to be waqf, the compromise 
provided as follows : 


“With regard to the remaining properties whioh 
defendant No. 1 saya in hia written statement s 
be waqf properlieB, the Court may find with refer¬ 
ence to the documentary evidenoo produoed by 
the parties in this case whether they are 
properties or not, and the partus wtll be bouna by 
such a finding." 
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The Court in aooordanoe with the terms 
of this compromise oame to a finding as to 
whether some of bhe property was waqf 
properby or not and accordingly directed a 
preliminary deoree for partition to be pre¬ 
pared. It is against the finding of the 
Courb below as regards some properties 
olaimed by one party to be parb of bhe 
estate of Baqar Ali and by the other as 
waqf property that the present appeal has 
been preferred. A preliminary objection 
has been taken bo the hearing of the appeal 
on the ground that under the berms of the 
compromise, as quoted above, the parties 
undertook to be bound by the finding of 
the court and that consequently it is not 
open to the appellant to question the oor- 
reotnessof that finding. In our opinion 
this objeobion is well-founded. As we 
have stated above the parties under the 
compromise oame to an understanding as 
to all the various items of property claimed 
ip the suit. They made arrangements in 
regard to all the property with the excep¬ 
tion of certain properties referred to in the 
passage whioh we have quoted above, and 
they agreed that on the basis of bhe docu¬ 
mentary evidenoe alone the Court should 
oome to a finding and suoh finding would 
be binding on the parlies. The words 
whioh we have italioised above would be 
meaningless unless we bold that by those 
words the patties agreed to aooept the 
finding as a oorreot finding and not to ap¬ 
peal against it. There was a dear impli- 
oabion in the agreement not to appeal 
against the finding but to be bound by it 
whatever it might be. As all the terms of 
the compromise were agreed upon in view 
of this condition also, the plaintiff in our 
opinion is estopped from disputing the 
oorreotness of the finding. We think that 
this oase is similar to the oase of Bahirdas 
Chakravarti v. Nobin Ohunder Pal (1)- In 
our opinion It is not open to the plaintiff 
to dispute the correctness ef the Court’s 
finding and this appeal must fail. We ac¬ 
cordingly dismiss this appeal with oosts. 

Appeal dismissed. 

(1) (1902) 29 Cal. 806=6 0. W. N. Hi. 
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A. I. R. 1921 Allahabad 311 . 

Banbbji and Gokcjl Prasad, JJ. 

Ballu Mai and another— Plaintiffs-Appel- 
tanks, 

v. 

Ram Kishun —Defendant-Respondent. 

Firsk Appeal No. 436 of 1917, daoided on 
25bh Ookobar 1920, from a deorae of 6ha 
Addl. Sab.-T., Cawnpore. 

Transfer of Property Act, S. 41 —Intending 
transferee is bound to make returnable enquiries . 

An iittndiag transferee from the sister's son 
of tbs deosased (Hindu) owner of the property is 
bonnd to enquire if thers are any ooUatacals of 
the deoeared. [P. 811, C. 2.] 

S. M. Sulaiman —for Appellants. 

Kailas Hath Katju -for Respondent. 

Banerji, J,—This appeal arises out of 
a sail for possession of a house in khe Otky 
of Cawopore whloh belonged ak one kime 
ko one Janki Prasad. The plainkiffs claim 
as reversionary heirs ko Janki Prasad and 
In khis sulk kbey have Impleaded khe heirs 
of one Matbu, sister's son of Janki Prasad, 
who entered into possession of the house on 
the deakh of Janki Prasad in 1909 and who 
made a mortgage in favour of Ram Kishun 
respondent. Certain persons who laid 
elaim ko khis house as heirs of Makhu have 
also beon made parties. The oonkesbing 
defendant who is khe only person who has 
appeared in khis appeal is Bam Kishun khe 
mortgagee. A large number of questions 
were raised in defenoe, but for the purposes 
of this appeal ib is not neoessary ko dlsouss 
them in debail. All of them have been 
found against khe defendant respondent 
except a plea railed by him under seotlon 
41 of the Transfer of Property Aob, namely, 

° j s a *° no transferee for value 
and his mortgage oannok therefore be over¬ 
ridden by the plaintiffs’ suit. 

The sole point whioh we have to deolde 
inthis appMl U whether the plaintiffs' 
suit js baned by the operation of seotlon 
41 of the Transfer of Property Aok. In 
order to obtain the protection afforded by 
the said seobion it is neoessary for the 
transferee to prove. 

(1) that he haa given valuable oonsldera- 
lion | 

(2) that he aoted in good faith, and 

_ J. 3 ! h ! mada reasonable enqui¬ 

ries to ascertain that the transferor had • 
power to make the transfer. 1 2 


The learned Subordinate Judge has 
found that all these three elements have 
been proved in this oase. For the purposes 
of deoidlng khis appeal, we may assume that 
the transferee respondent has given valu¬ 
able consideration. As regards the other 
points, the facts whioh have been proved 
from the evidence on the reoord are 
these 

Makhu, who as we have staked above, was 
the son of a sister of Janki Prasad, lived 
with Janki Prasad. After the death of Janki 
Prasad he pub in an application in the 
Municipal offioe asking for the entry of his 
name in plaoe of his deaeased maternal 
unole Janki Prasad; his name was so en¬ 
tered, and he continued to be in possession 
of this house so long as he was alive. He 
made a mortgage of this house to Bam 
Kishun on the 19th of June 1916 and died 
the following year. This suib was brought 
a few weeks after bis death. It is in 
evidence, and we think clearly established, 
that at the time when Bam Kishun 
advanoed the loan to Makhu he knew that 
Matbu was the son of a sister of Janki 
Prasad. The only enquiry whioh he seems 
to have made is that he bad the Munloipal 
register inspected and was told that the 
name of Makhu had been mutated in place 
of that of Janki Prasad in the year 1909. 
He also says that he made enquiries from 
the neighbours and was told that Math* 
was the owner of khe house. He makes a 
somewhat vague statement about having 
seen the title deeds of khe house in posses¬ 
sion of Matbu but he has not bean able to 
give the particulars, of or even the nature 
of the title deeds whioh he says he saw. 
We do nob think any rellanoe can be plaaed 
on this statement of his. He is the next- 
door neighbour, his house being adjacent to 
the house in dispute. Knowing that Makhu 
was after all a sister's son who would not) 
under the ordinary Hindu law be an heirl 
to his maternal unole Janki Prasad, being 
exoluded by collaterals up to fourteen! 
degrees, he should have, as a reasoned 
man, made some enquiries at least as 
who if any the collaterals were. There 
absolutely no evidenoe on the reoord » 
show that he made any suoh enquiries. ff 
is somewhat sbrange that even the witnes¬ 
ses whom he has produoed have not been 
able to say where Janki Prasad came from, 
or If he baa any other relations. Of course, 
if the abatement of the plaintiff Ballu )fal 
is to be believed be atlenaed the obsequies 
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of Janki Prasad and lb Is nob easy bo believe 
bhab Ram Kishun did nob know bhe exis- 
banoa of these oollaberal relations who were 
only bhree degrees removed from bhe 
oomraon anoasbor. There Is bbii direob 
evidence of bhe presenoe of bhese collateral 
relations whloh, in any event, oughb bo have 
pub Ram Kishun on his guard. We would 
go further and say bhab the very faot that 
Ram Kishun knew bhab Jankl Prasad was 
the maternal uncle of Mabhu, ought bo have 
pub him upon enquiries as bo wbebher there 
ware any collaterals of Janki Prasad. This 
he never abbempbod bo do and we think 
that oue of bhe most essential elements 
whioh would bring seobion 41 of bhe 
Transfer of Property Aob Into operation 
does nob exist in this oaso. We think bhab 
bhe learned Subordinate Judge was wrong 
in giving the protection of seobion 41 of bhe 
Transfer of Property Aob bo bhe defendant 
respondent, inasmuoh as bhere were oiroum- 
sbanoes In this oase whioh ought bo have 
pub him on enquiry if he aobed as a 
resonable man. As we have stated above 
bhe other issues of fact have been deoided 
against bhe defendant respondent. This 
was bhe only point on whioh bhe oase was 
deoided in his favour and as we have 
disagreed with bhe Subordinate Judge on 
this point we modify bhe dooreo of the 
Oourb below and deoree bhe plaintiffs 
olaim in full with oosbs in all Courts. 

Deoree modified. 
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Banerji and Gokuii Prasad, JJ. 

Karan Singh— Plainbiff-Appellanb. 

v. 

Ishtiat Husain and ^another— Defend¬ 
ants- Respondents. 

First Appeal No. 441 of 1917, deoided 
on 26th Ootober 1920, from a deoree of 
bhe 2nd Addl. Sub.-J., Aligarh. 

* Transfer of Property Act, Si. 74, 75 and 97— 
Decree and sale in prior mortgage without 
ding puisne mortgagee—Latter t security is trans¬ 
ferred to surplus sale proceeds—Mortgagor obtain¬ 
ing surplus sale proceeds-Audi on-pur chaser pay¬ 
ing of I vuisns mortgagee ts entitled to reimburse¬ 
ment by mortgagor—Transfer of Property Act, 
8. 97— Contract Act, 8s. 69 and 70. 

A property was Bold in execution ol a mortgage 
deoree. A puiano mortgagee had not been im- 
nleaded in the anit. He alao had obtained a 
mortgage deoree. Bat the aarplua sale-proceeds • 
alter paying off the mortgage under the former 


deoree were paid to the mortgagors The auotion- 
Purobaser.iii order to avert the property being sold 
,n exeoution of the puisne mortgagee paid him hia 
debt and sued the mortgagor for reimbursement. 
Held that it oannot be said that the plaintiff pur¬ 
chased the property <Jubjsot to the subsequent 
mortgages. The sale was in exeoution of a deoree 
obtained upon the prior mortgage. The only de¬ 
fect in the plaintiff’s title was that it wss till open 
to the second mortgagees who had not b9en made 
parties to the first mortgagee’s suit, to redeem the 
prior mortgage ; but it oannot be said that the 
plaintiff did not aoquire the property itself but 
only such rights as remained ia the mortgagors, 
and subject to the subsequent mortgages. The 
only right whioh the subsequent mortgagees had 
was the right to redeem the prior mortgage and, 
if they did so. to sell the mortgaged property for 
the consolidated amounts of the prior mortgage 
and their own subsequent mortgages. Subjeot 
only to this right the whole property muBt be 
deemed to have been purchased by tho plaintiff. 

A. ftor the sale of the property, the seourity 
whioh was held 'by the subsequent mortgagees 
was transferred to the surplus sale prooeeds 
whioh represented the value of the property, and 
the subsequent mortgagees were entitled to be 
paid the amount of the mortgages from the sur¬ 
plus sale prooeeds. 41 Cal. 651 (P.0.1 Ref. 

The mortgagors in resisting their prayer for 
sueh payment and in withdrawing the money 
from Court aoted improperly and contrary to their 
rights. 

In justice and equity tho plaintiff was entitled 
to be re-imbursed the money whioh ho paid in 
disoharge of the subsequent mortgages and for 
whioh the defendants were primarily liable. 

[P. 313, C. 2 ; P. 314, G. 1.] 

B. E. O'Conor and Iqbal Ahmad— for 
Appellant. 

S. if. Sulaiman —for Respondents. 

Banerji. J.—The suit whioh has given 
rise to this appeal was brought under the 
following oiroumstauoes. 

One Ashfaq Husain who is now repre¬ 
sented by tho defendants’resnondenls, mort¬ 
gaged his zamindari property under three 
mortgages.The 6rst of theso was exeouted m 
favour of Khurshed-un-nissa and others in 
1884. The other two whioh al«o related to 
the same property were exeouted in 1887 
in favour of Sheo Prasad, who was repre¬ 
sented by Mohabbat Bahadur and others. 
Both sets of mortgagees brought suits upon 
their mortgages in 1910 and obtained 
deorees for sale; neither mortgagee was 
made a party to the suit of tho other. 
Ehursbedun-nissa put her deoree into exe¬ 
cution and on the 20bh of Juno 1912 she 
oaused the mortgaged property to be sold 
by auotion and the present plaintiff pur 
obased it for Rs. 14,250. The amount of 
the mortgage held by Khnrshed-un-nissa 
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was disoharged in full out of the sale pro¬ 
ceeds and there was a surplus of Bs. 9000 
and odd whioh remained in oourt. 

Mobabbat Bahadur and others applied 
for payment out of this sum of the amount 
of their deorees but, unfortunately, the 
oourt on the objeotion of the defendants, 
refused to grant their application. We 
think that in so doing the oourt aobed 
erroneously. In our opinion upon the sale 
of the property the seourity held by Moh- 
abbat Bahadur and others was transferred 
to the surplus sale prooeeds whioh repre¬ 
sented the mortgaged property. To this mat¬ 
ter we will refer later on but we may 
repeat that had it not been for the order of 
oourt retaking to pay over to Mobabbat 
Bahadur and others the amount of their 
decrees, and bad nob the mortgagor objeol- 
ed to snob payment, the present litigation 
would never have oome into existence, 
Upon the oourt’s refusing to pay bo Mobab¬ 
bat Bahadur and obhers the amount due 
upon their deoroes the mortgagors them¬ 
selves withdrew from oourt the aforesaid 
sum of Bs. 9000 and odd. Mobabbat 
Bahadur and others then applied for exe¬ 
cution of their deorees and for sale of the 
mortgaged property. Thereupon the plaint- 
tiff brought a suit for a declaration that 
Mohabbat Bahadur and others were Dot 
entitled to do so. This suit was dismissed, 
but the oourt deoidiug It added to Its deoroe 
a oondition to the effect that If the pro¬ 
perty was sold In exeoution of the deorees 
held by the subsequent mortgagees, that Is 
Mohabbat Bahadur and others, the pur¬ 
chaser would not be entitled to obtain 
possession and to oust the plaintiff unless 
he redeemed the prior'mortgage, iu satisfac¬ 
tion of whioh the property had been sold 
and purchased by the plaintiff. Mobabbat 
Bahadur and others, the subsequent mort¬ 
gagees, pursued their application for sale of 
the mortgaged property and their deorees 
were transferred to the Oolleotor (hr execu¬ 
tion. In order to preveut a sale of the pro¬ 
perty the plaintiff paid the amount of their 
deorees and thus proteoted the property from 
sale and then instituted the present suit 
for reaovery of the amount paid together 
with interest. The suit was resisted by the 
defendants on various grounds. The oourt 
below has dismissed it mainly on the 
gfound that the purohase by the plaintiff 
was a purohase subjeot to the mortgage of 
Mohabbat Bahadur and others, and that 
therefore the amount whioh the plaintiff 
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paid as consideration oaly represented the 
value of the interest of the mortgagors and 
that the plaintiff was bound to disoharge 
the mortgages of Mohabbat Bahadur and 
others If be wished to proteot the property 
from a seoond auobion sale. This, as we 
have said above, is the main ground upon 
which the learned Subordinate Judge has 
dismissed thosuit. He has also held that 
Order 2, Buie 2 of the Code of Civil Pro¬ 
cedure is a bar to the maintenance of the 
present suih We may at once observe 
that this last ground ot the learned Judge’s 
decision is wholly untenable The cause 
of aobion for the suit whioh the plaintiff 
previously brought was not the same as 
that for the present suit. At the time 
when that suit was brought he had not 
disoharged the mortgages held by Mohabbat 
Bahadur and others, and therefore he was 
not in a position to olaim in that suit the 
relief whioh he now seeks in the present 
suit. 

As regards the other ground of the learn¬ 
ed Judge's deoisioD we are unable to agree 
with his view. It oannob be said that the 
plaintiff purchased the property subjeot to 
the subsequent mortgages held by Mohab¬ 
bat Bahadur and others. The sale was in 
exeoution of a deoree obtained upon the 
prior mortgage held by Kburshed-un-nissa 
and others. The only defeot in the plain¬ 
tiff’s title was that it was still open to the 
seoond mortgagees who had nob been made 
parties to the first mortgagee's suit, to re¬ 
deem the prior mortgage, but it oauuot be 
said that the plaintiff did nob aoquire the 
property itself but only snob rights as 
remained iu the mortgagors, and subjeob 
bo bhe subsequenb mortgages. In our opi¬ 
nion the only right whioh the subsequenb 
mortgagees hod was bhe righb bo redeem 
bhe prior mortgage and, if they did so, to 
sell the mortgaged property for the oon-j 
solidatad amounts of the prior mortgage* 
and their own subsequent mortgages. Sub-1 
jaob only bo this right the whole property 
must be deemed bo have been purchased] 
by the plaintiff. Furthermore, bhe prooeeds 
of bhe sale at whioh bhe plaintiff purohased 
were suffiolenb to di c oharge bhe prior mort¬ 
gage, and a large surplus remained whioh 
was more than suffiolenb for bhe payment 
of bhe subsequenb mortgages. After bhe sale 
of bhe property bhe seourity whioh was 
held by bhe subsequenb mortgagees 
was transferred bo bhe surplus sale prooeeds 
whioh represented bhe value of bhe property, 
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and bhe subsequent mortgagees were entit¬ 
led to bo paid the amounb of their mort¬ 
gages from this surplus sale prooeeds. 
In the case of Barhamdeo Prasad v. 
Tara Chand (1) their Lordships of the 
Privy Counoil held that when property Is 
sold under a prior mortgage Ihe seourity 
of a subsequent mortgagee is transferred to 
the surplus sale prooeeds and did not 
oease to be suoh seourity beoause the mort¬ 
gagor bad improperly withdrawn the 
money from oourt. In the present oase, 
upon there being a surplus after the sale 
in satisfaction of bhe deoree on the prior 
mortgage, the seourity of the subsequent 
mortgagees was transferred bo the surplus 
sale prooeeds and they were enbitled to be 
paid out of the amount of surplus. The 
mortgagors in resisting their prayer for suoh 
payment and in withdrawing the money 
from court aobed improperly aod oontrary 
ho their rights. The plaintiff having paid 
full value for the property whiob was the 
subjeob of the first mortgage was not liable 
bo redeem bhe subsequent mortgage?. 
There were suffioienb fuuds in oourt to 
disoharge bhose mortgages and it was only 
in oonsequenoe of the mortgagors appro 
prialiug bhose funds by withdrawing thorn 
from oourt that the plaintiff was obliged 
to pay the amount of bhe subsequent mort¬ 
gages in order to save ihe property Irom 
sale in satisfaction of those mortgages. 
We think that in justioe and oquiby the 
plaintiff is entitled to be re-imbursed the 
money whiob he paid in disoharge of bhe 
subsequent mortgages and for whioh the 
defendants were primarily liable. In this 
view we think bhe deoision of the oourt 
below is erroneous. We aooordingly allow 
the appeal, set aside the deoree of bbo oourt 
below and deoree the plaintiff’s olaira with 
oosbs in both oourbs. The plainbiff will 
get future interest at 6 per oant per annum 
from the date of bhe suit to bhe date of 
payment. 

Appeal allowed. 

(1) (19)9) 41 Cal 661=21 I. 0. 961=41 I. A 
46 (P. 0.) 
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RYVES AND GOKOL PRASAD, JJ. 

Chhabraji Kunwar — Defendanb-Ap- 
pell ant 

v. 

Ganga Singh —Plaintiff-Respondent. 

Scoond Appeal No. 967 of 1917, deoided 
on 2nd June 1920, from a deoree of the 
Disb J., Cawnpore, dated 2nd July 1917. 

(a) Agra. Tenancy Act (1901), S. 167 (2)— 
Profits, suit for, by co-sharer against Lambardar 
—Plaintiff cannot get a decree both on basis of 
gross rental and for arrears of pajf years collected 
during the year in question. 

If a plaintifl olaima under 8. 164 (2) on the 
basis of groas rental for his share of the profits of 
any given year, he oannot alao get a deoree for 
arreara of past yeira, oolleoted in the year in 
question; beoause to hold otherwise might be to 
evade the law of limitation (1887) A. W. N. 260 
Ref. 8 A. No. 1762-19)6 of All. Poll 8. A. 996 of 
1906 of All. Dist. [P. 816, Col. L] 

(b) Civil P.C., S. 100— Suit for profits against 
Lambardar—Misconduct or negligence by Lam- 
harder—Question is net purely one of fact—Agra 
Tenancy Act, S. 184. 

The question whether there waa miaoonduot or 
negligeuoe on the lambardar'e part within the 
meaning of 8. 164, is not purely a finding of faot 
and oan be reinvestigated in seoond appeal. 

[P. 816, Col. 1.] 

Kailas Nath Katju —for Appellant. 

Satya Chandra Mukerji and Peari Lai 
Banerji— for Respondent. 

Judgment: —This appeal arises onb of 
a suit under seotion 164 of bhe Agra Ten- 
anoy Aob of 1901. 

Tbakur Ganga Singh (plaintiff respond¬ 
ent) sued Musammab Chhabraji Kunwar, 
lambardar (defendant appellant) for his 
share of the profits of the village for the 
vears 1321 and 1322 Fasli. In his plaint 
he stated that the village was well irrigated 
and that the tenants were well-to-do; and 
without alleging any speoifio misoondnot 
or negligenoe on bhe part of the lambardar 
(ezoepb in one partioular whiob has been 
abandoned) olalmod to be paid a sum 
Rs. 2,200, whioh moluded interest, on the 
basis of bhe gross rental. Ho went on, 
however, to stale, in paragraph 4 of hia 
plaint, that " in the years In question the 
dofendanb lambardar realised a considerable 
amount on aooount of arrears for the past 
yoars, and the plaintiff is entltlod to got 
the profits on the said amount aooording to 
his own share." The relief sought was (o) 
a deoree for B?. 2,200, prinoipal and In¬ 
terest, and (6) "a deoree for the amount 
whioh is found due in addition to the 
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amoanb olaimed may also ba passed in his 
favour and an additional court lee charged. 

To the plaint was annexed an account 
showing what was due for the two years in 
suit, 1321 and 1322 Fasll. It is, therefore, 
dear that the suit was mainly concerned 
with the profits of these two years. Court 
fees were paid only for the profits of these 
two years, and the aooounts 6led with the 
plaint referred exclusively to them. No 
details were furnished as to oolleotions 
made for years before 1321 Fasli. The 
main defenoe was that there was no negli¬ 
gence or misconduct and that plaintiff was 
only entitled to a deoree on the basis of 
actual collections. 

The trial oourt held that the lambardar 
defendant had been guilty of mlsoonduot, 
and gave a deoree for the two years in suit 
on the gross rental, and also a further sum 
for the years 1318, 1319 and 1320 for arr¬ 
ears whioh be found had been recovered 
by the defendant in the years in auit. In 
all he passed a deoree for Rs. 3,190-3-0 
with costs and Interest in favour of the 
plaintiff. On appeal the Dlslriob Judge up¬ 
held this deoree. Henoe this seoond appeal. 


Two main grounds have been argued : 

( 1 ) That the deoree should have been 
passed either on the basis of the gross 
rental for the two years in suit, or on the 
basis of aotual oolleotions during those two 
years, whioh would of oourse inolude ool¬ 
leotions of arrears of rent due in previous 
years, but that it was wrong to give a 
deoree for the gross rental plus suoh 
arrears. 

(2) That misoonduot or negligence had 
not been established and that therefore the 
denee should be passed aooording to the 
aotual oolleotions. 

It has been held, oertainly sinoe the 
deolelon in Hand Kishore v. Bam Ratan (1), 
that the divisible profits for auy agricul¬ 
tural year mean ordinarily the net balanoe 
remaining in the hands of the lambardar 
alter deducting the land revenue, oesses, 
village expenses and lambardari dues from 
his total realisations made during the year 
in Question, whether on aooount of the 
demand of the year itself or on aooount of 
(previous years. It a plaintiff olaims under 
Iseotlon 164, olause (2), on the basis of 
Igross rental tor his share of the profits of 

(any given year, he oannot also get a deoree 

. . - ’ - ■ - 

(lUiaw; a. w. ». aw. 


for arrears of past years, oolleoted in the 
year in question ; beoause to hold other¬ 
wise might be to evade the law of hmita 
tion. Indeed it was admitted by the learn¬ 
ed vakil for the respondents at a late stage 
of the argument, that as Ibe suit was filed 
on the 20th of November, 1915, the arrears 
for 1318 and 1319F as suoh were certain- 
l y time-barred and probably most of the 
arrears of 1320. 

This is evident from the limitation for 
suits under seotion 164 set out in the 4th 
Schedule, No. 16, appended bo the Aob. 
The limitation is three years, and the time 
from whioh limitation begins to run, is 
when the share of the profits beoomes due. 

We think, therefore, that the plaintiff is 
entitled to a deoree either on the gross 
rental of the two years in suit, only it 
olause (2) of seotion 164 is applicable, or 
on the basis of aotual oolleotions made in 
tbosa two years, whether in payment of 
the domand of those years, or arrears 
due from former years but oolleoted in 
those two years. 

This was the view adopted in bnam 
Lai v. Baj Bahadur (2), by a Divi¬ 
sional Benoh of this Court of whioh 
one of us was a member. We see no 
reason to doubt the eorreohness of that 
aeoision. We have, however, been pressed 
with the deoision in Bam Dayal v. Seth 
Janki Prasad (3), deoided on the 3rd of 
January, 1908, by Stanley O. J., and 
Burkitt, J., whioh, it is argued, lays down 
the oontrary. That deoision, however, it 
seems to us, is based on the particular 
faots of that oase and has no general ap¬ 
plication. There a oo-sbarer assigned her 
share of the profits for two years only, 

1307 and 1808, to the plaintiff. The 
plaintiff sued the lambadar for the profits 
of those two years, on the basis of 
gross rental under seotion 164(2), The 
matter wa9 referred to arbitration. The 
arbitrator awarded profits (or the two 
years on the basis of aotual oolleotions, 
and gave an award for suoh amount as had 
been oolleoted, and declared that the plain¬ 
tiff should ieoover in future any arrears 
(or those two years from the lambardar 
if he, the lambardar, realised them. The 
plaintiff then brought a suit to reoover the 
balanoe of the arrears for 1307 and 1308 


IS) B. A. No. 1762 ot 1915 deoided on 97th 
June, 1917. 

(B) B. A. No. 996 o! 1906 deoided on Sid Jauu. 
ary, 1908. .' 
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subsequently collected by the lam- 

bardar. The suib was brought within 
three years of the date whan the lambardar 
realized them, and this Courb held bhab he 
was enfcibled to a deoree, under the award, 
although the oo-sharer herself oould nob 
have recovered them in an ordinary suib 
for profits for the year when the transferee 
brought the suib. That was altogether a 
speoial oase. The arrears for 1307 and 
1308 were, as it were ear-marked as 
payable to the transferee and oosild be re¬ 
covered by suib within three years of their 
realization. 

It now remains to see whether the oourts 
below were right in applying olause (2) of 
seobion 164. It is argued that in seoond 
appeal we oannob go behind the finding 
bhab there was misoonduob or negligenoa on 
the lambardar's part within the meaning of 
seetion 164, beoause it is a finding of faob. 
We do nob think it Is purely a finding of 
faob. Wbab the trial oourb finds is that 
the lambardar did or omibted bo do certain 
things, and if the lower appellate oourb 
has oome to the same oonolusion, we are 
bound to hold that those things were done 
or that those omissions were made, but 
whethor they amounted to nogliganoe or 
misoonduob within the meaning of the 
seobion is an inferenoe of Law. Now here 
the trial oourb based its finding of mis¬ 
oonduob and nogligenoe on three main 
grounds, (l) The aotual oolleoiion in 1321 
was very small oompared with the demand. 
The demand was Bs. 5,718-12-9 and the 
amount aotually oolleobed in that year was 
Bs. 2,091-4-6. If that stood alone the 
trial oourt might have drawn an adverse 
inferenoe from it, but it has overlooked 
the faol, that the aotual oolleotion 
was more than the demand; it was 
Bs. 6,014-13-2, that is bo say, arrears for 
former years to a latge amount had been 
recovered. It is quite probable that the 
comparatively small amount realized in 
1321 was owing to the large realizations 
of past arrears, and would have been made 
good in the future. 

Then the Court finds (2) that the lam¬ 
bardar makes oolleobions all the -year round 
and, (3) instituted more than seventy sulbs 
to reoover arrears. From this the Court 
infers that he was negligent in his duties ; 
we infer exaotly the opposite. 

However, we need not press the matter 
further, because the learned vakil for the 
plaintiff has frankly admitted that the deo- 


V. BIRA LAL j 02l 

reo should be on aotual oolleobions, having 

regard to our deoision on the first ground 
of appeal. 

Thab being so, it is admitted that this 
appeal must suooeed in parb. We have 
oomo to the oonolusion that the plaintiff 
is entitled to Bs. 870-3-0 for 1321 Fasli 
together with interest at 12 per cent, from 
the 8th of June, 1914, up to the date of 
^uu and thereafter ab 6 per cent, up bo the 
date of realization, and he is further en - 
titled bo Bs. 394-7-11 together with 
interest at 12 par oent. from the 27bh of 
June, 1915 up to the date of suit and 
thereafter at 6 per cant, up to the date of 
realization. 

The offioe will prepare an aooount on 
the basis of this order. The patties will 
reoeive and pay oosbs in proportion to 
failure and suooess in all oourts. Tha oosbs 
in the lower appellate Court and in this 
Court will be oaloulated on the value of 
the appeals and the extent bo wbioh either 
party has suooeeded or failed. Tha doorees 
of the two lower oourts are sob aside and a 
a deoree as indioabed above will be substi* 
butod for them. 

Order modified. 
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PlGGOT AND KaHHAIVA LaL, JJ. 

Beni Madho Pragwal— Defendant-Ap¬ 
pellant. 

v. 

3ira Lai —Plaintiff-Bospondenb. 

Seoond Appeal No. 1224 of 1917, deoided 
on 31si May 1920, from a deoree of bhe 
Dist. J , Allahabad, dated 31st July 1917. 

Birt Jajmani—Pragwalt—Defendant can be 
retrained by injunction from using tame kind of 
flag at plaintiff and diverting pilgrims going to 
plaintiff, 

A Pragwal is entitled to sue for injunotion 
restraining another Pragwal (roin making use oi 
a flag of a similar design to that of the plaintifl, 
so as to divert pilgrims going to the plaintifl. 

[P. S18, Cols. 1 & 2.] 

Tej Bahadur Sapru—ior Appellant 

K. N Eatju for Mot* Lai Nehru—tor 
Bespondent. 

Judgment.—The parties to this litiga¬ 
tion are pragwals, that is to say, members 
of a oertain olass of priests, whose oooupa- 
tion it is to receive pilgrims at the saored 
oonfiuenoe of the waters at Allahabad and 
to assist them in the due performance of 
the ceremonies attendant on their bathing 
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in these sacred waters, more particularly 
on the occasion of-oertain festivals general¬ 
ly revered. 

The findings of the courts below are in 
substanoa as follows. One Sri Kisban was 
a profltfol oarrying on this particular busi¬ 
ness. He used a flag with a certain em¬ 
blem, whioh flag was fixed at the spot 
where at any particular time he had taken 
up his post on the river bank, as a means 
of identification for the benefit of the illi¬ 
terate pilgrims, a sort of notice that if they 
came to the spot'indioated by that flag they 
would find there Sri Kishan, pragwal, the 
descendant and successor by inheritance 
to the rights of a line of ■pragwali with 
whom it had been oustomary for any par¬ 
ticular pilgrim and his family for genera¬ 
tions past to deal on tha oooasion of their 
visits to the saored confluence. Sri Kishan 
died many years ago, and his rights, what¬ 
ever they were, passed to his widow, 
Mussammat Kesar. The defendant Beni 
Madho, was a confidential servant or 
attendant of Sri Kishan and continued to 
serve the widow in the same oapaolty. His 
position was so far ohanged by the death 
of Sri Kishan that, Mnsammat Kesar being 
unable personally bo minister to fiho wants 
of the pilgrims, he was in a position to 
undertake that duty ; bub aooording to the 
finding whioh we musb aooept in seaond 
appeal, he did so as her agent and repre¬ 
sentative. Mussammat Kesar died in 1915, 
and the plaintiff, Hira Lai, is the nearest 
reversioner under Hindu law to the estate 
of Sri Kisban, whatever that estate may 
be. The plaintiff olaims the right to take 
over, if we may so express lb, the business 
whioh had been earned on by Beni Madho 
as the agent of Mussammat Kesar. He 
oomplains that his efforts to do so have 
been obstructed by the defendant. There 
has been a previous litigation, we may re¬ 
mark, in connection with an attempt made 
by Mussammat Kesar to transfer oertain 
houses to Beni Mfcdho by way of gift. The 
essential faot upon whioh this suit is based 
is that, when the plaintiff takes his seat 
beside the waters in the neighbourhood of 
the confluence and sets up the flag whioh 
wa9 used by Sri Kishan as his emblem, ho 
finds the defendant, Beni Madho. also seat¬ 
ed somewhere in the neighbourhood using a 
similar flag. There is a plea in the memoran¬ 
dum of appall before us against the finding 
of the Courts below that the flag used by 
Beni Madho Is a oolourable imitation of that 


used by Hira Lai, but we must aooept 
the dear finding of the lower appellate 
court on this point. We must take ib that 
the flag set up Beni Madho is oaloulated to 
mislead pilgrims into the boliof that he, 
and not Hira Lai, is the successor and re¬ 
presentative of Sri Kishan. The odo subs¬ 
tantial point which has been argued before 
us is whether, upon these faobs, the plain¬ 
tiff has a cause of aokion against Beni 
Madho. Tha right in virtue of whioh the 
plaintiff brings this suit is one of a kind 
generally described by bhe expression '6*rl 
jajmani.' It would be easy to cite oases 
in whioh a right so described, to receive 
offerings from pilgrims visiting a particular 
shrine, has been recognized by the courts 
in this provinoe, and by this Court, as of 
the Datura of property, as being enforce¬ 
able by suit, as being generally heritable 
and sometimes as being transferable. We 
have to oonsider what the particular right 
of birt jajmani means in oonneotion with 
the oeremonial bathing at the confluence 
of the rivers at Allahabad. Obviously no 
parbioular pilgrim oan be compelled to 
seek the ministrations of any particular 
priest. It has been suggested also that 
no suit would lie by any particular 
priest against a pilgrim who had 
aooepted his ministrations for the 
reoovery of any particular fee. This 
latter argument, whether well founded or 
not, is of no practical oonsequenoe. As a 
matter of established oustom the pilgrims 
who aooept the ministrations of a parbi¬ 
oular priest in oonnecbion with their 
ooremonial bathing do pay him some 
remuneration for bis serviaes. Probably 
they would be too much afraid of the pos¬ 
sibility of his oalliog down upon them the 
divine displeasure if they refused payment 
of whatever bhe oustomary fee may be. 
Now it Is beyond question, that is to say, 
it is apparent from the evidence on this 
reoord, it does not seem bo have been 
seriously denied in the pleadings, and It 
would not be diffioull to quote deoisions ot 
bhis Court whioh prooeed on the assump¬ 
tion, that particular pilgrims are in the 
habit of seeking out particular priests, or 
the descendants or representatives of some 
particular priest with whom they know that 
Iheir family has dealt for generations. It 
may be that a pilgrim has greater faith iu 
the due performance ot all neoessary cere¬ 
monies, and therefore in the religious bene¬ 
fit derivable from the oeremonial bathing, u 
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he knows that it has been performed under 
the guidanoe and with the help of the 
prayers and ministrations of the represent¬ 
ative of the priest with whom his family 
has been in the habit of dealing. The ques¬ 
tion then is simply whether the plaintiff is 
entitled to restrain Beni Madhofrom making 
use of an emblem, when suoh use in effeot 
serves as a notioa to the illiterate pilgrims 
that Beni Madho is the representative and 
suooessor of Sri Kishan, whereas suoh re¬ 
presentative oapaoity belongs in law to the 
plaintiff, Hira Lai. The nearest oa&e to the 
present, that of Oanesh v. Babu Bam (1), 
decided by a Benoh of this Court of whioh 
one of us was member, prooeeds on the 
assumption that the birt jojmani right of 
pragwals ab the saored oonffuenoe of the 
rivers at Allahabad is a right bobh herita¬ 
ble and enforceable at law. It is quite 
true that this point w»s not speoifioally 
argued in that oase bub the decision pro¬ 
oeeds on the assumption that bhis was ;o. 

We have been referred to two other 
oases, Husain Alt v. Matukman (2) rod 
Municipal Board of Lawnpore v. 
Lallu (3), in whioh the question in issue 
was to the right of oertain priest to nuke 
use of a particular paroel of l&nd to the 
exolusion of all other persons. In the former 
oase the right was olaimed as against a 
lessee of the Manioipai Board of Benares 
and in the latter oase as against the Muni¬ 
cipal Board of Cawnpore. The deoision of 
bhis Court in eaoh oase was that the plain¬ 
tiff bad failed to establish any right in the 
soil. No question arises in the present 
oase as to the right of the plaintiff or of 
any other pragwal to oooupy any particu¬ 
lar parcel of land. Iudeed, as thus stated, 
the question oould. never arise, in view of 
the notorious faot bhab the rivers are con¬ 
tinually shifting their oourse, that the 
whole appearanoe of the saored oonffuenoe 
may be altered and its looality shifted very 
considerably between one year and another. 
We are not oonoemed in this oase with 
any question that may arise as to the rela¬ 
tive rights of pragwals to establish them¬ 
selves nearer to the saored oonffuenoe it¬ 
self on any particular festival, or on any 
other occasion. Suoh a question oan be 


fl) (1914) 87 All. 72=26 I. 0. 427=18 A.L.J. 9. 

(2) (1888) 6 All. 39=1888 A. W. N. 186. 

18) (1898) 20 All. 200=1898 A. W. N. 35. 


dealt with if and when it arises. In the 
present oase the question is simply whethei 
the plaintiff has or has not a right to oarry 
on a oertain business in or about a partioulai 
looality, and whether the defendant has oi 
has not given him a oause of aobion by un¬ 
lawful interference with his oonduot ol 
that business. Wo think that these ques- 
tiona must be answered in the affirmative. 
This appeal, therefore, fails and we dismiss 
it with oosts. 


Appeal dismissed. 
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Byveb and Gokud Prasad, JJ. 

Wizarat Eusain and another— Appel¬ 
lants 


v. 


Mohan Lai and others —Bespondents. 

Seoond Appeal No. 1336 of 1917, deoid- 
ed on 4th June 1920, from a decree of the 
Disb. J„ Budaun, dated 30lh August 1917. 

Limitation Act , Art. 75— Acceptance of irregu¬ 
lar payment on account generally but not in 
payment of the epeci/ic instalment in arrtar it 
not waiver — Bond—Imtalment bond. 

Where money is made payable by instalments 
bat it is provided that on default in payment of 
any instalment the creditor is entitled to reoover 
the entire amount and also to oharge interest, 
acceptance of any payments by the oreditor sub¬ 
sequent to the default may be evidence of hie 
waiver of the benefit of the clause entitling him to 
oharge interest, but the payment must be on ac¬ 
count of the specific instalment in arrear and not 
a mere payment.in reduction of the whole debt, 
I. e., a mere payment on aoooant generally will 
not suffice. 29 All. 622 and 5 A. L. J. 609 Ref. 

[P. 820, 0. 2.] 

Iqbal Ahmad and Mukhtar Ahmad— 
(or Appellants. 

Ibn Ahmad—tor Bespondent. 

Judgment :—The faols out of which 
this appeal arises must be oarafully noted. 
The mortgagor (defendant appellant No. 1) 
borrowed a sum of Bs. 99 under a mortgage 
of his Zamindari property, dated the 14lh 
of September, 1897. The rate of interest 
agreed upon was two per oent. per mensem. 
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TT« naid nothing at all either towards 
prUTp.! or°iotaresfc. so »h.» in 1904 the 
debt had swelled to Rs. 450. The mort¬ 
gagee then threatened to sue to recover 
Ibis amount, but was persuaded by the 
mortgagor to give him time and renew the 
mortgage. Thereupon the mortgage now 
in suit was exeouted on the 3rd ot 
August, 1904. The terms of this 
mortgage were most favourable to the 
mortgagor, for he was given 4* years to 
pay off the debt of Bs. 450, due unler the 
former mortgage, by nine six-moobhlv ins¬ 
talments of Rs. 50, payable at the end ot 
Pus and Jeth in each year, without interest. 
The same property was again mortgaged. 
It was agreed, however, that If default 
was made In the payment of the instal¬ 
ments, the mortgagee was at liberty to 
cancel the arrangement as to Instalments 
and oould sae for the whole amount and 
charge Interest at 2i per oent. per mensem. 
Default was made In the very first instal¬ 
ment; it was paid too late. When the 
money was paid, the mortgagee plaoed part 
of It towards the interest that had begun 
to run, and the balanoe was credited in 
reduction of the principal. Later on, 
various sums were paid; the seoond item 
was Rp. 60, paid on the date on whioh tho 
seoond instalment was due. Tho mort¬ 
gagee, howover, apportioned it in the same 
way as be had done with bhs 6rsb payment, 
partly to pay off the interest whioh bad 
aoorued, and the balance towards principal. 
No more instalments were paid, but the 
mortgagor from lime to time made irregu¬ 
lar payments of varying sums, all of whioh 
were duly oreditad, and amounted in 
all to Rs. 390. 

The mortgagee plaintiff, respondent now, 
saed to recover the unpaid debt plus 
Interest as stipulated in the mortgage 
deed. The mortgagor was made defendant 
No. 1. His wife was joined as defendant No. 
2, baoause her name appeared in the Khewat 
as owner of the bulk of the mortgaged 
property. The other defendants were 
' subsequent purchasers or subsequent mort¬ 
gagees of portions of the mortgaged 
property. We are not here eoneerned with 
them. 

The defenoe to the suit of the mortgagor 
was that he had paid eight Instalments 
Bs. 400 ; that the mortgagee's allegation 
that he had paid only Rfl. 890 was wrong, 


and that the mortgagee having accepted the 
Instalments’, he was not entitle 1 , to charge 
interest, and oould only reoover Rs. 50, 
due for the last instalment. 

His wife's defenoe was that the property 
mortgaged did not belong to the mortgagor 
at the date of the mortgage, because, 
some six months previously, he bad trans¬ 
ferred it to her by a registered deed in lieu 
of her dower debt of Rs. 25,000, whioh was 
unpaid. The trial oourb deoreed the salt, 
bub reduoed the rata of interest to that of 
the original bond of 1897. as the plaintiff 
agreed to aooepl this rate. Both the mort¬ 
gagor and his wife appealed, and their 
appeals were dismissed by tho Diskriot 
Judge. 

Both ooma here in seoond appeal. 

The wife's appeal may be disposed of at 
onos. Both ooucts have found that the 
alleged transfer In her favour In lieu of 
dower was fraudulent, and as that finding 
was based on legal evidenoe it oonoludes 
her appeal. 

On behalf of the mortgagor bwo grounds 
have been pressed:— 


(1) “ Beoause when the mortgage# aid not exer- 
oiea hta right to enforoe the peoalty bat con¬ 
tinually aooepted irregular payments, it amounted 
to a waiver la law." 

(3) “ Beoauie a personal deoree more than six 
years after the aoornal of the right is against 
law. and anoh olaim was barred by time " 


We oan dispose ot the seoond ground 
at onoe; it has been tound'that the last 
payment was made on the 8bb of Jnly, 1919, 
and the suit was instituted within 6 years 
of thab date ; the personal liability, there¬ 
fore, had bean kept alive, and the personal 
deoree was not barred. 

The first ground ot appeal is based on 
the ruling of this Court in Sakhatoat Husain 
v. Qajadhar Prasad (1). But, before we 
oan see whether that ruling is applicable, 
we must sea what were the facts found. 
The first instalment was due on the 4th 
t of February, 1906. It was not paid till 
some days afterwards. The next instal- 


(1) (1900) 98 ML 699=8 A. L. J. 409. 
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menti oi Rs. 50 was paid od the 3rd of 
July, 1905, whioh was ohe due date of the 
eeoond instalment; ro other instalment 
was paid on the stipulated dates bah various 
sums were paid from time to time, the last 
being a sum of Rs. 102, paid about the 8th 
cf July, 1912; and it has been found that 
Rs. 390 only, and not Rs. 400, had been 
paid by the mortgagors. As we have shown 
above, default was made at the 
first instalment and the mortgagee 
at onoe began to charge interest. The 
eeoond iDSt9lmont was not received by him 
as an instalment towards the principal 
debt. The mortgagee admittedly gav6 
reo3ipts for all payments made ; the mort¬ 
gagor h»B produood only four o' these, and 
they all show that the receipts were not 
given for instalment as suoh, or for any 
particular instalment, bub merely as pay¬ 
ments towards the principal and interest 
due under the bond. Apparently, as the 
Distriot Judge finds, the mortgagor did not 
ask the mortgagee to aooepb the payments 
as instalments and he oertainly knew from 
the reoeipts that he mortgagee had not so 
treated them. These being the faots, the 
ruling relied upon does not apply. 


Then it was argued that the mortgagee 
must bo taken to have aooepte.1 the seoond 
instalment o* Rs. 50, paid on Its due date, 
as an instalment, and that that faot at 
onoe and for ever prevented him from 
enforoiDg bis right to interest, beoause 
in law it amounted to a waiver. But as 
we have pointed out it is found that ha 
did not so aooepb it; but, even if he did, 
the argument is unsound. See Ram Dhani 
Sahu v. Lalit.Singhi 2). These eight instal¬ 
ments, though irregularly made, had been 
aooepted, and default was made in the two 
last instalments. The plaintiff olaimed to 
reoover bhe balaDoo due on the bond with 
interest as stipulated in oaee of default. 
The lower oourts held that bhe plaintiff 
had waived the defaulbs made by the 
mortgagor, and was entitled only for the 
balance due on the last two instalments. 
This Court held that as the bond gave the 
mortgagee bhe righb to reoover the whole 
of the balanoa due upon failure bo pay any 
instalment the plaintiff was entitled upon 
default being made in bhe payment of bhe 
9bh instalment bo sue for whatever amount 


remained due to him under bhe bond In 
thati particular case the plaintiff, in appeal, 
did not claim interest, exoepb from the 
date of the decree of the first oourb 
and that this Court allowed him. In that 
case too, the ruliug of Sakhawat Husain 
v. Gajadhar Prasad (1) was relied upon, 
but it was distinguished in bhe following 
terms 6 


That Oft90 IB olearly distinguishable from the 

Fn?r, !° u 330 ’ 39 in the Present, some 

instalments, thomgh paid irregularly had been 

fnotlw I ia l t jl 5ait broa 8bt after all the 
instalments had beoorae due. and the only quea- 

tmn was whether the plaintiff was entitled to 
interest in acoordance with the terms of the bond, 
suoh interest being payable in oase of default 
being made in the payment of any instalment. 
It was held that the oreditor having received the 
amounts of the instalments whioh had been irre¬ 
gularly paid was not entitled to interest on those 
amounts." 


w e note boat Sbanloy, C. J., was a 
party bo bo;h deolsions. 

Following bhis ruling, even if bhe second 
Instalment be treated as an instalment 
paid and received as euoh, it was still open 
to the mortgagee if default was made in 
future, as it was, to sue for the balanoe of 
his debt with interest. A note is made 
in Rustomji’s Law of Limitation, 2nd 
Edition, at page 297, whioh seems in point 
and appears to us to be good law. He 
says ; " Th9 law now appears to be that 
suoh payment and aooeptanoe is sufficient 
evidence cf waiver, bub the payment must 
be on aooount of the sp9oifio instalment 
In arrear and not a mere payment in 
reduotion of the whole debt (*. e. a mere 
payment on account generally will nob 
suffioe).” This note is stated bo be based on 
an unreported ruling of a Divisional Benoh 
of this Court, but bhe reference given is 
wroDg and we oannot traoe ib. In bhe 
case before us ib has been hold that the 
payments made were made generally, in 
reduotion of the debt. 


The result is, the appeal fails and is dis¬ 
missed with oosts. 


Appeal dismissed. 


(3) (1908) 6 A. L. J. 603=1908 A. W. N. 35B. 
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Walsh and Ryves, JJ. 

Hattifunnissa and another —J udgment- 
debtors-Appellants. 

v. 

Chunni Lal and others —Decree holders- 
Respondents. 

Execution First Appeal No. 118 of 
1920, decided on 6th April 1921, from the 
decree of the 1st Addl. Sub-J., Aligarh. 

(a) Civil P. C. t S. 153—Court should not 
Punish party for inept procedure where it has 
not caused prejudice toother side — Practice. 

The Courts do not sit as disciplinary bodies to 
punish parties for inept procedure when their 
right is clear, and no misunderstanding, surprise 
or prejudice can occur to the other side. Where 
the real meaning of the application is perfectly 
well understood by both parties, and by the 
Court, the application ought to be amended in 
suitable form. [P. 322, C. 2.] 

(b) Civil P. C., S. 144—Forms under 0. 21 
should not be used. 

Courts ought not to use forms under O. 21 for 
proceedings under S. 144. [P. 323, C. 1.] 

Utna Shankar Bajpai, Krishna Narain 
Laghatt and S. M. Sttlaiman —for Appel¬ 
lants. 

B. E. O'Conor —for Respondents 

Walsh, J- This is an appeal against 
an order of the First Additional Subordi- 
nate J udge of Aligarh, dated the 9th March 
1920, holding that an application for res¬ 
titution under Section 144 of the Civil 
Procedure Code is time-barred. The liti¬ 
gation out of which the question arises 
has been a remarkably protracted one. 
The suit was brought in 1901, and the par¬ 
ties have been to this Court at least five 
times. The point, however, which we 
have to decide is a simple one. 

The facts and so much of the history of 
the case as is relevant are fully stated in 
the judgment of Mr. Justice Piggott, dated 
the 17th February 1919, (E. F. A. 139 of 
1918) when a Bench of this High Court, 
consisting of that learned Judge and one 
of us, allowed an appeal brought by some 
strangers to the original suit against an 
order of restitution which the Subordinate 
Judge had made on the same application 
which is now before us for the second 
time. 

The appellants before us,:Musammat 
Wamfunmssa and Musammat Bashirun- 
ni ^ a » were- the original judgment-debt¬ 
ors in the suit. The decree obtained 
against them, of which Bansidhar, the 
predecessor in interest of the present res* 

1921 A—41 


pondents, had become the transferee, was 
set aside and the suit finally dismissed by 
this High Court, as the result of the prior 
order made by their Lordships of the Pri¬ 
vy Council, by an order dated the 8th 
May 1912. 

The decree against them having been 
set aside, the appellants acquired on that 
date, 8th May 1912, a clear right to recov¬ 
er back, by an order of restitution made 
under Section 144 of the Civil Procedure 
Code, from the decree-holder anything 
which they had paid, delivered up, or lost 
as the result of the enforcement of the 
decree. By the judgment of this Court of 
the 27th February 1919 it was held that 
the liability to make such restitution at¬ 
tached to Bansidhar. This judgment is 
binding on the parties to the appeal be¬ 
fore us. It is to be regretted that we were 
unable finally to dispose of the matter 
when it was before us in 1919, but it ap¬ 
pears from the judgment of Mr. Justice 
Piggott that we were not in a position to 
do this, and we remanded the case for dis¬ 
posal on the points of res judicata and limi¬ 
tation, which had been raised but not dis¬ 
posed of in the Court below. The point 
of res judicata has been abandoned. The 
point of limitation has been decided in 
favour of Bansidhar’s representatives. 
The Article applicable is Article 181 of 
Schedule I of tire Limitation Act (IX of 
19U8) which provides that the application 
now before us must be made within three 
years of the time when the right to apply 
accrues. There is no dispute about this 
and no question of law therefore is raised 
by the appeal. The question really is one 
of fact, namely when was the application, 
now before us, first made. 

In our judgment, having regard to (a) 
the misleading forms issued by the Courts, 
and if not authorized, at any rate counten- 
anced by them, for the use of litigants in 
making applications under Section 144; 
(6) to the astounding mis-descriptions, 
and embarrassing inaccuracies, as to 
the status of the parties contained in 
the written applications.made under the 
section; and ( c) to the mistaken termino¬ 
logy adopted in asking for the relief 
sought, we ought to decide this question 
of fact as one of substance, and not as 
one of form only. It is necessary, there¬ 
fore, to state what happened in this mat¬ 
ter between the date of the High Court’s 
decree dismissing the suit in 1912, And 
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the filing of the application now before us 
in 1917. An application for restitution 
was made within reasonable time after the 
High Court’s decree, namely in January, 
1913 (none of the copies of applications 
before us bears its real date, but there is 
no dispute about the date) against Bansi- 
dhar and other persons, some of whom 
had obtained under an attachment posses¬ 
sion of the money which had been depo¬ 
sited in Court by the judgment-debtors, 
and others of whom had purchased pro¬ 
perty of the judgment-debtors sold under 
the decree. An order was made by the 
Subordinate Judge entering in favour of 
the original judgment-debtors who obtain¬ 
ed all they wanted so far as the Court’s 
orders were concerned, and who subsequ¬ 
ently under that order of restitution 
obtained re-payment of their monies, and 
also possession of some of the property 
which had been sold. The extent to 
which they obtained actual possession is 
not in evidence before us. The purchaser 
of the property appealed against this 
order, and the High Court allowed the 
appeal and ordered the purchaser to be 
restored to the possession of the property 
which had been made over to the original 
judgment-debtors under the order appealed 
from. This order of the High Court is 
dated the 11th February, 1916. There¬ 
after, namely in May 1917, the judgment- 
debtors, as they formerly were, filed the 
application which is now before us against 
Bansidhar for restitution of the loss suf¬ 
fered by them in consequence of the sale, 
which had been upheld in favour of the 
bona fide purchaser. 

If the right to make this application 
against Bansidhar arose upon the making 
of the High Court’s order in February, 
1916, the application is clearly in time. 
In our • opinion it did not. The right 
against Bansidhar, and the -right (if any) 
against his transferees were concurrent 
rights. The applicants were not com- 
pelled to proceed against the purchaser. 
Their failure created no right against 
Bansidhar which they could not have 
asserted-in fact they did assert it—in 
their original application in 1913. We 
entertain some doubt about the correct¬ 
ness of this view, but in our opinion it 
does not arise as we are satisfied that the 
present application is in substance a 
continuation of the original application 
against Bansidhar. 


Both the applications filed in 1913, and 
in 1917, are in form inaccurate, loose 
and embarrassing. They purport to 
be applications for the execution of a de¬ 
cree under Order XXI, Rule 11. There 
was no decree in existence. They describe 
the applicants as decree-holders and the 
respondents as judgment-debtors, which 
they are not. They ask for the “ decree- 
money” to be recovered by attachment 
and sale. This relief, of course, which is 
in the nature of execution could only be 
granted after an order of restitution had 
been made and had been followed by de¬ 
fault. But the application does contain, 
—and this is the only substantial matter 
bearing upon the questions we have to de¬ 
cide,—an application for relief against 
Bansidhar in respect of the property of the 
applicants which he had sold, in the fol¬ 
lowing form : “Incase possession over 
the said property is not awarded” (»'. e. 
as against the purchasers) “ the sale pro¬ 
ceeds may be awarded against judgment- 
debtors Nos. 1 to 11.” That was an alter¬ 
native application against the present res¬ 
pondent. It has never been abandoned. 
The court made no order upon it, erro¬ 
neously awarding possession as against 
the purchaser. The present application 
contains in form all the faults of its pre¬ 
decessor, and certainly in form reads like 
a new and substantive application. It 
refers to the application of 1913 as the 
first application. Having adopted a form 
applicable to a totally different set of cir¬ 
cumstances, and another kind of relief, 
the applicants went from one blunder to 
another and used language which is 
wholly imaginative and unreal. But the 
courts do not sit as disciplinary bodies to 
punish parties for inept procedure when 
their right is clear, and no misunderstand¬ 
ing surprise, or prejudice can occur to the 
other side. The real meaning of the ap¬ 
plication was perfectly well understood 
by both parties, and by the court. The 
application ought to be amended in form 
as a continuation of the application for 
restitution under Section 144 made against 
Bansidhar originally in 1913 in respect of 
the loss incurred by the sale of the appli¬ 
cants’ property. To this they are clearly 
entitled. The appeal must be allowed, 
and the application remanded to the court 
below with directions to allow it to be 
amended and put in proper form and- to 
proceed to find the sum to which the ap- 
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plicants are entitled. The appellants 
must have their costs here and below. 

We think it well to observe that all the 
(lower Courts ought without further delay 
to abandon the use of these forms under 
Order XXI for proceedings under Sec¬ 
tion 144 of the Code, and either to issue 
[suitable forms for the use of applicants, 
or to insist upon all applications being 
framed in appropriate language with ap¬ 
propriate claim for relief before proceed¬ 
ing to adjudicate upon them. 

Appeal decreed. 

*A. 1. R- 1921 Allahabad 323- 

Mears, C. J., and Banerji, J. 

Rama Shankar Prasad —Plaintiff-Appel¬ 


lant 


v. 


Ghulam Husain and others —Defendants- 
Respondents. 

Second Appeal No. 86 of 1919, decided 
on 9th April, 1921, from a decree of the 
Additional District J., Gorakhpur. 

• Transfer of Property Act, Ss. 82 and 56- 
Portion of mortgaged property sold subject to 
the mortgage in execution of money decree — 
Mortgagor compelled to pay off mortgage from 
remaining portion—Mortgagor can sue auction- 
purchaser of the portion sold for contribution — 
S. 56 docs not apply—Transfer of Property 
Act, Ss; 5 6 and S2. 

Where several villages of the same owner are 
subject to a common mortgage but some of them 
are sold in execution of a money decree, subject 
to the mortgage, and the mortgagee obtains a 
decree on his mortgage and realises his mortgage 
amount by sale of the remaining villages. The case 
falls under Section 82 and the mortgagor is en¬ 
titled to institute a suit for contribution against the 
auction-purchasers under the money decree. 
Section 56 has no application as there was no 
private sale. [P. 324, C. 1.] 

Kailas Nath Katju —for Appellant. 

Iqbal Ahmad , G. W. Dillon and Baltshwari 
Prasad —for Respondents. 

Banerjii J:—This appeal arises out of 
a suit for contribution brought under the 
following circumstances. Sarju Prasad, 
the father of the plaintiff appellant, own¬ 
ed shares in eight villages which he mort¬ 
gaged on the 20th of April, 1893, to one 
Raghubans Shukul. Before this mort¬ 
gage was executed he had mortgaged four 
out of the eight villages under three prior 
mortgages. • Those prior mortgages were 
discharged by sale of two of the villages, 
namely Khargara and Banwarpara and a 
four anua share of Dudrajh. The two 
villages Bharia and Kargara were sold 


under a private sale to persons who are 
not parties to the present suit and the 
proceeds of the sale went to discharge the 
three prior mortgages. The court below 
has found in respect of these two villages 
that they had contributed more than their 
rateable share of liability for the three 

prior mortgages. . 

Of the mortgaged villages Pakri Zabti, 
Sukroli and two annas of the village 
Dudrajh were purchased at auction by the 
defendants in execution of a simple money 
decree. Both the courts below have held 
that this purchase was subject to the 
mortgage held by Raghubans Shukul. 
Raghubans Shukul obtained a decree on 
the basis of his mortgage of the 20th of 
April, 1S93, and in execution of it he caus¬ 
ed the village of Looha, which remained 
in the hands of the plaintiff, after the 
death of his father Sarju Prasad, to be 
sold by auction and a sum of Rs. 4114 
was realised by that sale. As this amount 
was insufficient for the discharge of the 
mortgage held by Raghubans Shukul he 
caused the two annas share in Dudrajh to 
be sold by auction, and the sale realised a 
sum which was sufficient to discharge the 
whole mortgage. There was a surplus 
left which was attached and obtained by 
other creditors. The plaintiff instituted 
the present suit for contribution on the 
allegation that his village Lonha had con¬ 
tributed more than its rateable share of 
liability under the mortgage in favour of 
Raghubans Shukul and that he was there¬ 
fore entitled to recover the excess amount 
from the villages purchased by the de¬ 
fendants in execution of a simple money 
decree, to which we have referred, and 
subject to the mortgage in favour of 
Raghubans Shukul. The Court of first 
instance dismissed the suit on the ground 
that the mortgagor could not maintain the 
suit for contribution against purchasers of 
the equity of redemption of a part of the 
mortgaged property. In support of this 
view the learned Judge of the Court below 
referred to a decision of the Calcutta High 
Court in the case of Magni Ram v. Mehdi 
Hossein Khan (1). , . 

In our opinion that ruling has no ap. 
plication to the present case. The case 
of the plaintiff we think falls within 
the purview of section 82 of the Transfer 
of Property Act, which provides that 
where property belonging to • different 


(1) (1903) 31 Cal. 95. 
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owners is subject to a common mortgage, 
the liability of each of the properties 
subject to the mortgage is proportionate 
to its value as compared with the value 
of all the properties mortgaged. 

After the sale of the three villages 
mentioned above in execution of a sim¬ 
ple money decree in satisfaction of which 
those villages were purchased by the 
defendants, the defendants, became owners 
of part of the mortgaged property, and 
under the principle of the rule laid down 
in Section 82, the property subject to the 
mortgage of Raghubans Shukul became 
the property of the plaintiff and other 
owners of other parts of the property; 
that is to say, became the property of the 
plaintiff and the defendants. If therefore 
the plaintiff’s property has contributed 
more than its rateable share of liability, 
the plaintiff is entitled to obtain contribu¬ 
tion in respect of the amount which is in 
excess of his rateable share of liability. 
The view which the learned Subordinate 
Judge and the learned Judge of the lower 
Appellate Court have adopted seems to us 
to be erroneous. 

Mr. Iqbal Ahmad on behalf cf the res¬ 
pondents referred us to the Full Bench 
ruling Ibn Hasan v. Brijbhukhan Saran (2). 
The question in that case was whether 
a suit for contribution could be maintain¬ 
ed unless the whole of the mortgage debt 
had been discharged. That is not the 
case here. Admittedly the whole of the 
mortgage of Raghubans Shukul has been 
discharged by the sale of the village 
Lonha and the two aonas share in 
Dudrajh. This case is very similar to 
the case of Bhagwan Das v. Karam Husain 
(3). The mortgage having been complete¬ 
ly discharged the plaintiff as owner of one 
of the properties which was subject to 
the mortgage, is entitled to claim contri¬ 
bution, and we hold that the Courts below 
were wrong in dismissing the suit simply 
on the ground that the plaintiff represents 
one of the original mortgagors. There 
was no question of the application of 
Section 56 of the Transfer of Property 
Act to the present case. There was no 
private sale of the property by the 
mortgagor to the defendants and the 
question of the whole of the burden of 

(2) (1904) 26 All. 407=1904 A.W.N. 74 = 

1 A.L.J. 148 (F.B.) 

(3) (1911) 33 A11.|708=11 I.C. 145 = 8 A.L.J. 

854. 


the mortgage debt being taken over by 
the mortgagor, to be borne by his pro¬ 
perty which was left unsold, did not arise. 

In this view the case must go back to 
the court of first instance for trial on the 
merits as to the amount of the contribu¬ 
tion to which the plaintiff is entitled. As 
a two annas share of the village of 
Dudrajh has been sold by auction 
and has thus already contributed its 
share of liability for this mortgage, 
there can be no claim as against 
that village. 1 he only other villages which 
are liable to rateable contribution are the 
villages Pakri Zabti and Sukroli which 
are in the possession of the defendants. 

Mr. Iqbal Ahmad asked us to hold that 
the Court of first instance should be 
directed to take into consideration in as¬ 
certaining the amount of rateable liability 
of the village Lonha, the two villages of 
Baharia and Kherighat which were sold 
to strangers by the mortgagor in order to 
discharge the three prior mortgages, As 
we have said above, the learned Subordi¬ 
nate J udge has found that those villages 
had contributed more than their rateable 
share of liability for the three prior mort¬ 
gages. Therefore those villages ceased to 
be liable under the mortgage in favour of 
Raghubans Shukul. Similarly the two 
villages of Kargara and Bhawapur and 
four annas share of Dudrajh which were 
sold by auction in execution of the decree 
on the three prior mortgages also ceased 
to be liable under Raghubans Shukul’s 
mortgage. This is conceded on behalf of 
the respondents. In view of the finding 
of the lower Court as to the discharge of 
the prior mortgages out of the proceeds 
of the sale of the villages Baharia and 
Kherighat those villages should not be 
taken into consideration in this case. So 
that in apportioning liability the Court 
below has to take into account the three 
villages Lonha, Pakri Zabti and Sukroli. 

The result is that we allow the appeal, 
set aside the decrees of both the Courts 
below and remand the case to the Court 
of first instance under Order 41, Rule 23 
of the Code of Civil Procedure with 
directions to re-admit the suit under its 
original number in the register and to try 
and dispose of it according to law, bearing 
in mind the observations made above. 
The appellant will have his costs of this 
appeal. Other costs will be costs in the 
cause. Cause remanded. 
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Walsh and Ryves, JJ. 

Abdul Aziz— Defendant-Applicant 

v. 

Munna Lai and others —Plaintiffs-Oppo¬ 
site Party. 

Civil Revision No. 126 of 1920, decided 
on 7th April, 1921, from an order of the 
Small C iuse Court J., Bareilly. 

(a) Provincial Small Cause Courts Act, 
S. 25—High Court's power under S. 25 arc 
wider than under Civil P. C., S. 115. 

The powers of ibe High Court under Section 25 
of the Small Cause Courts Act are wider than the 
powers under Section J15 of the Code. 

[P. 325. C. 1.1 

*(b) Limitation Act, Art. 52—Tradesman's 
account—Limitation runs separately for each 
item—Payments made without specifying us 
to which items they arc to be credited cannot 
be credited to the entire balance due so as to 
save limitation for all the items—Contract 
Act, Ss. GO and 61. 

In the case of a tradesman's account the liability 
to pay for each item of goods delivered, either 
day by day or week by week, is in the case of 
each item the date of the delivery of that parti¬ 
cular item. 

Where payments are made from time to time 
by the customer and there is no specification as to 
the items to which the payments are to be credi¬ 
ted, the trader is entitled to credit the payments 
to the earlier of the items but not to the entire 
balance due up-to-date so as to save limitation for 
all the items. [P. 325, C. 2.] 

Baleswari Prasad —for Applicant. 

Kir pa Ram Dang —for Opposite Parties. 

Walsh. J :— This is an application in 
revision. Following the ordinary princi¬ 
ples recognised in this Court we are not 
disposed to interfere in such cases merely 
because there has been a mistake in law in 
the misapplication of a statute, although 
it has always been recognised that the 
powers of the High Court under Section 
25 of the Small Cause Courts Act are 
wider than the powers under Section 115 
of the Code. But in this case we think 
the Court has gone altogether wrong, 
largely misled by the way in which the 
plaintiff presented his case, and we were 
at one time disposed to reduce the decree 
to a comparatively small amount, namely 
Rs. 48, the balance due in respect of goods 
delivered within three years, plus interest 
thereon, without reference to any part 
payment which might be applicable to 
otherwise statute-barred items in the 
other account. On the whole we have 
come to the conclusion that this might be 

hard on tlje'plaintiff and that it would be 


more satisfactory to remand the case to 
the Court below to take an account on the 
proper legal footing so that neither party 
will have the right to say that in endea- 
vouring to correct what appears to us to 
be a miscarriage of justice, we have un¬ 
consciously perpetrated another. The case 
will go back to the learned Judge and the 
legal liability of the defendant will be 
ascertained according to the correct legal 
principles which in our view are as 
follows :— 

The suit is brought by a tradesman 
against a customer for goods sold and deli¬ 
vered. The termini of the period over 
which such delivery is spread are 12th 
December, 1916, and the 19th of October, 
1918. The suit was brought on the 27th 
of February, 1920. The Article of the 
Limitation Act applicable to the suit is 
Article 52. It is not suggested that any 
period was agreed upon for credit, and the 
provision of the law is that for the price 
of goods sold and delivered, where no 
period of credit is agreed upon, the period 
of limitation is three years from the date 
of the delivery of the goods. It really is 
a lamentable thing, as appears from cases 
which come up before this Court, that 
although the Legislature has with labori- 
ous care provided no less than 183 periods 
of limitation for distinct causes of action 
and applications, constant confusion is 
raised about limitation in cases where it 
ought to be perfectly clear. In the case of 
a tradesman's account the liability to pay 
for each item of goods delivered, either 
day by day or week by week, is in the 
case of each item the date of the delivery 
of that particular item, and all the learned 
Judge had to do in this case was, taking 
the plaintiff’s account of goods sold and 
delivered which the defendant did not 
deny, to draw a line at the 27th of Feb¬ 
ruary, 1917, items of goods delivered before 
that date being prima facie statute barred, 
and then to see with regard to each item 
of earlier date than the 27th of February, 
1917 whether it had been in fact paid, 
or whether a part payment had been made 
in respect of that particular item which 
took the whole item out of the mischief 
of the statute. 

The plaintiff apparently gave no evi¬ 
dence except his books which were not 
disputed, but he went into Court with a 
perfectly idle contention that he was 
suing fof the balance due on a mutual, 
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open and current account where there 
had been a reciprocal demand between the 
parties. It is difficult to see how anybody 
could believe that that really applied to 
this case, and the learned Judge has 
rightly held that it did not, but the intro¬ 
duction of it into the case reveals a self- 
consciousness of weakness on the part of 
the plaintiff, ol which these tactics are 
frequently indicative, that it was necessary 
for him to resort to some expedient in order 
to get out of the difficulty of the statute 
barred items which were earlier in date 
than the 27th of February 1917. Having 
dismissed that argument the learned 
Judge went on to utilise a perfectly right 
principle, Sections 60 and 61 of the Con¬ 
tract Act, in applying the payments made 
by the defendant to the items in the plain¬ 
tiff's account, and although the plaintiff 
had not given evidence he attributed to 
the plaintiff an election to apply the pay¬ 
ments made by the defendant to the ear¬ 
lier items in the account, which is the 
ordinary thing which one would expect a 
tradesman to do and an inference which 
the Court might properly 'draw in the 
absence of any evidence to the contrary. 
The learned Judge in dealing with that 
point uses this language : “On each date 
that he made a purchase he also made a 
certain payment without giving any direc¬ 
tion that the payment should be credited 
only to the purchase of that day. The 
plaintiff therefore had the option to credit 
the same to the entire balance due up to 
that date.” In other words the learned 
Judge has found, and in our view he 
ought not to go back upon that finding, 
that the plaintiff has applied the payments 
which the defendant paid from time to 
time to the earlier items in the account, 
thus reducing the balance due up to the 
date of the payments made. 

Where the learned Judge has gone 
wrong is that he has treated such a pay¬ 
ment as a payment which takes every 
item out of the mischief of the statute. 
In other words while in one breath hold¬ 
ing that Article 85 of the Limitation Act 
did not apply, he has in the result in his 
judgment treated the plaintiffs claim as 
though it was one amount for 'which a 
balance only was being sued for under 
Article 85. This was not only a misdirec¬ 
tion but it was really treating the case as 
something entirely different from that 
which in fact it was, and probably treat¬ 


1921 

ing it as a suit which he had no jurisdic¬ 
tion in law to try. When the matter goes 
back to him again he must take the plain¬ 
tiff's account and after giving credit for 
the payments which the defendant has 
made apply them in accordance with the 
plaintiff’s election to the earlier items in 
the account, strike a balance and find out 
how many items were left still unpaid on 
the plaintiff’s account up to the 27th of 
February 1917. Unless part payments 
have been made in respect of each of these 
items within the meaning of the statute of 
limitation so as to take the items out of 
the three years’ limit, each item in respect 
of which no such payment has been made 
ought to be struck out of the defendant’s 
account. Under the circumstances we 
think the applicant ought to have the 
costs of this application. The costs of the 
hearing in the Court below will abide the 
result in proportion to failure and success. 

Case remanded. 
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Walsh and Ryves, JJ. 

Lilia Dhar —Plaintiff-Appellant 

v. 

Piarey Lai —Defendant-Respondent. 

Second Appeal No. 641 of 1919, deci¬ 
ded on 7tU April, 1921, from a decree of 
the 2nd Addl. J., Aligarh. 

* Minor—Mortgage by—Creditor misled by 
fraudulent misrepresentation by minor—Minor 
is entitled to have mortgage set aside on re¬ 
paying amount borrowed—Contract Act, S. 11. 

Where a minor, who fraudulently misrepresents 
to and misleads a creditor as to his age and exe¬ 
cutes a mortgage to him but subsequently sues 
for a declaration that the mortgage is void, is 
entitled to the declaration that the mortgage is not 
binding on him, but on condition of his repaying the 
actual amount received by him [40 A. 558 Rel on] 

[P. 327, C. 2.] 

Uma Shankar Dajfai —for Appellant. 

Panna Lai —for Respondent. 

Walsh, J.,—I n this case we have come 
to the conclusion that the Judge has gone 
too far. The suit is brought by a minor 
to declare a mortgage deed void on the 
ground that he was a minor. The Court 
below in a very sweeping and no doubt 
correct judgment, held upon the appeal 
of the money-lender that the minor had 
been guilty of fraudulent representation 
with regard to his age, and that he had 
induced the mortgagee to part with his 
money by misrepresentation and that it 
was untrue to the knowledge of the minor 
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the truth not being known to the mortgagee. 
He has then gone on to use this curious 
and embarrassing language : “ It is un¬ 
necessary to consider here whether the 
whole consideration was paid or not. This 
will be a matter for consideration if and 
when the present appellant files a suit on 
the basis of the mortgage.” This un¬ 
doubtedly goes much too far and is em¬ 
barrassing to both parties. It may be 
used as a decision that the minor was 
liable if sued upon the bond and it no 
doubt is a direct encouragement to the 
mortgagee to bring a suit. But it makes 
all the difference where the minor, if he 
has made a fraudulent representation as 
regards his age, himself sues, because if 
the mortgagee sues, inasmuch as there is 
no estoppel, the mortgagee cannot enforce 
a bargain or contract which is made 
void by law and which the conduct of the 
defendant cannot make valid. 

The law in England, which is the same 
on this question as in India, was set at 
rest by an elaborate decision of the Court 
of Appeal in R. Leslie Ld. v. Sheill (1) 
which has been considerably utilised and 
followed in the books and decisions in 
India. The principle there laid down is 
cited with approval in the opinion of their 
Lordships in the case of Mahomed Syedol 
Ariffin v. Ytoh Ooi Gark (2) and therefore 
must be taken to be binding on the Courts 
in India. In the judgment in the Court 
of Appeal, Mr. Justice Lawrence also laid 
down the general principles applicable 
under either event, namely whether the 
minor sued, or whether the mortgagee 
sued, and although this part of his judg¬ 
ment in fact forms no part of the decision 
in that case, it is an exposition of the law 
and was really necessary for the conclu¬ 
sion at which the Court has arrived. In 
that case the jury had found the minor 
guilty of fraud and the Judge who tried 
the case had thereupon, in a suit by the 
money-lender, ordered him to restore the 
money on the ground of fraud. The 
Court of Appeal held that such a suit 
would not lie. It was in fact turning a 
suit based upon a contract which the law 
did not recognise into a suit for damages 
for tort. ( • 

Mr; Justice Lawrence pointed out that ‘ 

l* (1) ' (I91i)! 3 K.B. 607=30 T.L.R. 460=83 
1145=58S. J. 463=1U-L.T, 106. 
1(2)' (1916)431.A.25Qi3SI.C,401=21 CiW;N. 

257 (P.C.) Av >i. - 


if the minor came into Court when he had 
beeen guilty of such fraud, the assistance 
of the Court would be refused to him un¬ 
less he made good his representation; that 
is to say, if the minor sues for redress and 
has obtained the contract by his own 
fraud he cannot get redress unless he 
restores the other party to the position in 
which he was. A two Judge Division 
Bench decision of this Court adopted 
that principle in the case of Radhe Shiam 
v. Behari Lai (3) and we think that, that 
must be accepted as the binding principle 
in this Province in this rather difficult 
question. The result is that the plaintiff 
is not bound to submit to having his suit 
dismissed. Indeed he is entitled to have 
it declared that the mortgage deed is not 
binding on him. But he can only obtain 
that relief on the condition that he gives 
back the exact sum which he received 
from the money-lender at the time of the 
contract. We remand the case to the 
lower Appellate Court to ascertain the 
precise sum received by the plaintiff and 
dispose of the suit on these principles. 
The costs throughout will abide the event 
of the decision. 

Case remanded. 

(3) (1918) 40 All. 558 = 48 I.C. 478= 

16 A.L.J. 592. 
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Ali Hasan and others —Defendants-Res¬ 
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First Appeal No. 1 of 1920, decided on 
2nd May 1921, from an order of the Dist. 
J., Benares, dated 27th August 1919. 

* Civil P. C., O. 21, R. SO—Suit to set aside 
sale—Misrepresentation by sale proclamation — 
Plaint not imputing fraud to any defendant — 
Suit is maintainable (Lindsay, J., dissenting). 

Where a suit was brought, to set aside an exe¬ 
cution sale on the ground that the sale procla¬ 
mation contained a misrepresentation but the 
plaint did not make any imputation of fraud 
against any of the defendant. 

Held, Per Walsh, J. (Lindsay, J., dissenting) 
that the suit was maintainable on the ground of 
equity, justice and good conscience. 

Haribans Sahai —for Appellant. 

Ishaq Khan — for Respondents. 

Walsh. J-—I fegret that I am unable 
to agree with my learned brother’s view 
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of this case, but in my view the order 
appealed from is right. Shortly stated, 
the plaintiff’s case is that, either by deli- 
berate concealment on the part of the 
decree-holder, or as the result of innocent 
misrepresentation on the part of the Court 
officials in announcing and conducting 
the sale, to which the decree-holder was 
a party, he has been induced to purchase 
a worthless property, the existence of a 
heavy encumbrance upon it having been 
concealed from him. 

I agree with the counsel for the plain¬ 
tiff respondent that if this suit does not 
lie the plaintiff has no remedy, and I can¬ 
not believe that this is the law in India. 
It would amount to a scandal if it were 
so. It is no doubt true that the suit is 
not expressly provided by the Code, but 
I think there is nothing in the Code 
which bars it. It clearly lies by the 
principles of “ equity, justice and guoJ 
conscience *’ which the Courts in India are 
enjoined to apply, and it is in my judg¬ 
ment indistinguishable in principle from 
the decision of the Privy Council in 
Mahomed Kala Mea v. Harperink (1). 

My only difficulty is that fraud is not 
specifically alleged in the plaint, although 
an inference of fraud is undoubtedly sug¬ 
gested by the allegations in the plaint. 
The order under appeal holds that the 
plaintiff has a right to sue “ on the ground 
of fraud, misrepresentation or material 
irregularity ” and has remanded the suit 
for trial on the merits. This may have 
been intended merely as a compendious 
summary of Order 21, Rule 90, but I 
infer from it that the lower Appellate 
Court, in disposing of the appeal, was 
asked to allow the question of fraud to be 
specifically raised, or was itself of opinion 
that it necessarily arose, and that it 
must be taken that, as an Appellate Court, 
it allowed the plaint to be amended so as 
to allege fraud. I should have done the 
same thing myself had I been hearing the 
appeal as the lower Appellate Court did. 
but in any case,the lower Appellate Court 
having done so, I decline to interfere with 
the exercise of its discretion, especially as 
it appears to me to be in the interests of 
justice. As the beneficent powers con¬ 
tained in the Code empowering any Court 
to amend or make orders so as to enable 
the merits to be decide d are not so 

(1) (1909) 36 Cal. 323= 1 L C. 122= 36 I. A. 32 


well understood, or at any rate applied, as 
they are in England, whence these pro¬ 
visions have recently been adopted, I pro¬ 
pose to state below what I believe to be 
the true principles governing this matter. 

Unfortunately, the appeal was only 
argued before us very superficially, and I 
therefore preferred to take time to look 
into some of the authorities, and to state 
in writing, with some elaboration, my rea¬ 
sons for dismissing the appeal. 

As I understand, the main contention 
underlying the argument of the appellant 
is that the old maxim caveat emptor applies 
to auction sales. The decision of the Privy 
Council in Mahomed Kala v. Harperink 
(Supra) (1) shows that this is not so. This 
maxim has almost disappeared from 
English Law, the exceptions to it being 
so many as almost to destroy its existence 
as a rule. It never had any binding force 
or effect against either actual concealment 
or innocent misrepresentation. 

Unfortunately in this case the merits 
have really not been tried and we do not 
know what the facts are. Over and over 
again^one has to protest in this Court 
against decisions by the lower Courts of 
points of law before the real facts are 
found. The most convenient course”, 
says Lord Halsbury in Adam v. Newbig- 
ging (2), a case bearing strongly upon the 
case now .under appeal, “is to consider 
what facts are established in this case be¬ 
fore applying any rule of law to determine 
the rights of the parties.” 

The suit is brought against defendants 
1-11 and defendants 12-19, the former 
being decree-holders of a decree obtained 
in the Court of the Munsiff of Jaunpur 
against the latter. The decree-holders 
applied for execution. The execution pro¬ 
ceedings were transferred to the Court of 
the Collector on revenue side, the rules of 
which, as they affect this question, do not 
materially differ from the provisions of 
Order 21 of the Civil Procedure Code. 
Somebody must have supplied the Court, 
of the Collector, or the officials charged 
with the duty of announcing and conduc¬ 
ting the sale, with particulars of the pro¬ 
perty to be sold. Presumably,—it has yet 
to be proved, this information was suppli¬ 
ed by affidavit by the decree-holder or by 
some one on his behalf, or at any rale to 

(2) (1888) 13 A. C. 308=59 L.T. 267=57 L. J. 

Ch. 1066=37 W.R. 97. , K . 
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his knowledge The value of the, property 
was stated to be Rs. 1,309-14-0. There 
is alleged to have been an encumbrance 
upon it in excess of this amount. Here, 
again, it seems that the facts as 
to. this have not yet been .■ .found. 
The column in the particulars of the 
property to be. sold which is provided 
for the statement' qf the encumbrances 
was blank. . In other words it is alleged 
that the existence- of the encumbrance 
was concealed from proposing purchasers. 
The plaintiff, relying upon this represent¬ 
ation by the Court, which must have been 
inspired by some one or other of the defen¬ 
dants, bought the property for Rs. 1,225. 
According to him he has paid this sum for 
a heavily, encumbered and worthless pro¬ 
perty. It is not a.question of the judg¬ 
ment-debtor, having no saleable interest. 
Tl]e judgment-debtor’s . right to the 
equity of redemption is not in question. 
The property was deliberately sold as un¬ 
encumbered. It was not, Ail.thesp alle- 
gations are contained in the plaint. The 
only legitimate inference ‘to' be drawn 
from thdm, if they'are true; is, either that 
tnfe defendants who obtained the conduct ’ 
of the sale by the Court; Wilfully misre- 
presented the subject matter, or innocent¬ 
ly, concealed a material ind important 
fact, whereby the plaintiff has suffered loss. 

* /T° m 7' mind i it * s immaterial; or at any 
ra <£ a °, bar t0 re,ief > 'f relief can be secdr- 
ea by a suit, that in such circumstances' a 
clumsy and unscientific plaint pleads Sec- 
tion IS of the Indian Contract Act, and 
asks for the cancellation of the sale. , Oh’ 

S ^ ga !i°” S ^ the , P laintiff * tb ' niy. 

mihd. clt^ly Entitled either to Recover 
damages for fraudulent ' concealment, or 



’ ih f P'aintiffoiidiscovering 
tbe Couttof ft!' 

• tip::, 

tn'd thfe‘sale con- 

the.29th'Augn S ti9l6/lt G S^ia a fhv 

h?d asif bf ^f ' thd ' j^g'ment-'debtor' 
had a salable interest m the - ‘ property. • 

‘l 0 ?' the ^tlott.'-Th. ekfetor 


mation for bidders at an auction .and the 
Court cannot be held responsible fora 
mistake. I take if the applicant would 
have a remedy in the Civil Court.” The 
present argument for the appellant is that • 
he has none. 

It is, therefore, important to examine 
what was • decided by the Privy 
Council in Muhamed Kala. M/a v. Harper - 
ink, (1) . That was a suit brought by a 
purchaser under similar circumstances. 
The property was not worth more than 
Rs. 40,000. It was encumbered to the ex¬ 
tent of Rs. 64,500 aud interest. This was 
not made known to the plaintiff, who' 
purchased it for Rs. 33,000. The decree-' 
holders did not contest the suit; but the 
judgment-debtors did, and succeeded upon* 
various technical grounds, deluding the 
plaintiff’s negligence, which is another 
way of saying “caveat employ." The Privy 
Council held that there was no defence to 
the suit, and that the plaintiff was justified 
in relying upon the Court’s description of 
the property, and had no means of dis¬ 
covering the truth. It had been suggest- 1 
ed that the Court Officer ought to .have f 
put up the property for sale agate. ! The 5 
Privy Council point out that “ if the truth 
had been published nobody but a luna- 
tic would have bid ” and that “ if the truth 
had been kept back there would have been 
a gross and deliberate fraud.”Their Lord-' 
ships speak in strong terms about the 
view that a Court can ever be justified iff 
foremgupon a purchaser who has been 
misled by its accredited agents “a bargain 
so illusory and so unconscientious.” The 
plaintiff had purchased a shadowy equity' 
of redemption “ not worth one farthing." 
In that case there had been material mis¬ 
representation. There was no finding that 
any one had been actually guilty of per- 
s onaf fraud. It seems to me on all fours 

with the present suit. 

! } s -important in this connection to 
note that in another case decided by their 
Lordships of the Privy Council Saadaf-j 1 
AT/,«« v. Phtl,Knar (3), it was decid. 
ed the case bemg an application to set 
asldd a sale on the ground of irregularity 
that an under-statement of the value of 
property made in the proclamation, and 

cata a«d to bldderSi „„ a n ; n ™ 

"fi. j , ftfrfter ^ 
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Kisson MohunRoy v. Harsukh Das (4), 
their Lordships of the Privy Council 
pointed out, (vide p. 443) that “ in India 
warrants for attachments in security are 
issued on the ex parte application of the 
creditor, who is bound to specify the pro¬ 
perty which he desires to attach and its 
estimated value.” This is equally so in 
respect of sales under a decree by order 
of a Court in India, Their Lordships 
further pointed out in Dorab Ally Khan v. 

Abdul Aziz (5), decided when the proce¬ 
dure was not what it now is and when the 
question arose out oi a seizure and sale by 
the Sheriff that, when property is put up 
for sale in the exercise of his jurisdiction 
(and I take it the same principle applies 
when it is the Court which sells) the 
execution creditor must be treated as a 
principal in the transaction.” Their Lord- 
ships made as much the same order in that 
case as the order now under appeal, and 
at the instance of the purchaser who 
complained of a failure of consideration, 
and endeavoured to get back his purchase 
money, remanded the case for further 
trial to enable the Court in India to 
“mould the relief according to the facts 
finally established.” 

The present suit is not really a suit to 
set aside the sale at all, but to recover 
damages or to obtain equitable relief 
against misrepresentation. Much the same 
view seems to have been taken by a single 
Judge of this Court in Sita Ram v. 

Subheda Kuar (6), and in Calcutta, Ram 
Narain v. Shew Bhunjan (7), in both of 
which the circumstances were quite diffe¬ 
rent, but the underlying principle the 
same. Vide also 33 I. C. 100. Hashim 
Isphany v. N. A. P . K . Chetty (8). 

The decisions relied upon by the appel¬ 
lant before us, viz., F arhat-un-nissa v. 

Suudari Prasad (9), and Ram Saroop v. 

Dalpat Rai (10), do not relate to the ques¬ 
tion now under discussion. 

The law in England is well settled,and 
is relevant in India under the rule com¬ 
pelling the Cou rts in India to adm inister 

( 4 ) (1889)17 Cal. 436=17 I.A. 17=5 Sar. 472 

(5) (1878'/ 3 Cal. 806= 5 I. A. H6=2 C. L. R. 

' 529=3 Suther 519=3 Sar. 818 (P. C.) 

(6) (1914) 24 I.C. 695. 

(7) (1899) Cal. 197. 27. 

(8 (1916) 9 Bur. L. .T 169=33 I. C. 1003= 

8 L.B.R. 427. . T f 

(9) (1920) 42 All. 275=54 I.C. 801=18 A. L.J. 

124. 

(10) (1921) 43 All. 60 = 58I.C. 105=18 A.L.J. 

905. 


“equity, justice and good conscience,” 
although the Privy Council in the autho- 
rity cited above did not think it necessary 
to state the written law under which the 
Courts in India ought to have decreed 
that suit. The main difficulty in England 
has generally arisen in deciding the cir¬ 
cumstances under which interference was 
possible, and the nature of the relief 
granted by the Courts of Equity when 
damages for fraud were not claimed, these 
being almost linvariably sought by a suit 
at Common Law. The relevant authori¬ 
ties are, Redgrave v. Hurd (11), Adam v. 
Newbigging (2). 

The appropriate relief in this case, fol¬ 
lowing the above decisions would seem to 
be a decree either directing the repayment 
of his purchase-money to the plaintiff, or 
directing the decree-holder to indemnify 
him against the encumbrances whose exis¬ 
tence was concealed. I am unable to see 
how the plaintiff can in justice be held 
entitled to less than this. 

In case it should be said that any objec. 
tion existed to the form of remand adopt¬ 
ed by the Court below in the order under 
appeal, I would point out that the Courts 
in India have always held themselves to 
be vested with an inherent power of re- 
mand, where the trial of a suit, or the in¬ 
vestigation of the merits, has not been 
satisfactory. This view was held in this 
Court before the present Code, which for 
the first time enacted the provision adopt¬ 
ed from the English procedure which is 
contained in Section 151. Vide Durga 
Dihal Das v. Aneraji (12). This view has 
been recently reinforced in the decision 
in Ghuznavi v. Allahabad Bank Ld., (13). 

Further, if as a matter of form, it 
should be necessary (according to my 
view it is not necessary) that before this 
Cout can confirm the order now under 
appeal, the plaint ought to be amended so 
as to include an express allegation of 
fraud against the decree-holder, or the 
judgment-debtor, or any of the defendants 
who are appealing, I should hold that if 
the order of the Court below is not in sub¬ 
stance an order permitting such amend¬ 
ment, it would be the duty of this Court 
to direct that the necessary amendment 
should be made. There is not much 


(11) (1882) 20 Ch. D. 1 = 51L-J. Ch. 

U 30 W. R. 251 = 45 L. T. 285 

(12) (1894) 17 All. 29=1894 A. W.N. 190. 

(13) (1917) 44 Cal. 929=41 I. C. 599= 

21 C.W.N. 877=26 C_ L, J, 49. 
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authority in the Indian Law Reports on 
the subject of Section 153. It is largely 
a matter of discretion, depending on the 
circumstances of each case. But Section 
153 is taken from the English law and the 
English authorities amply justify its appli¬ 
cation in this case. 

“ My practice,” said Lord Bramwell in 
TUdesley v. Harper (14),“ has always been 
to give leave to amend unless I have been 
satisfied that the party applying was act¬ 
ing malafide, or that by his blunder he had 
done some injury to his opponent which 
could not be compensated by costs.” 

“ However negligent or careless may 
have been the omission,” said Lord 
Esher “ and however late the proposed 
amendment, it should be allowed. There 
is no injustice if the other side can be 
compensated by costs.” 

“ The object of Courts,” said Lord 
Bowen, " is to decide the rights of parties 
and not to punish them for mistakes they 
may make in the conduct of their cases.” 
Cropper v. Smith (15). 

These principles are of the highest im¬ 
portance in India, where much of the 
practice is highly technical, and much of 
the pleading is clumsy and misconceived, 
whereby the decision of the merits is 
avoided and the ends of justice may be 
defeated. 

I think this appeal should be dismissed 
with costs. 

Lindsay, J. :—This is an appeal from 
an appellate order of the District Judge 
of Benares setting aside a decree of the 
Second Additional Subordinate J udge of 
Jaunpur by which he dismissed the plain¬ 
tiffs suit. The learned Judge, holding 
that the suit had been erroneously dis¬ 
missed upon a preliminary point of law, 
remanded the case, for disposal on the 
merits. 

The material facts of the case are as 
follows:— 

The defendants Nos. 1 to 11 held a 
decree against the defendants Nos. 12 to 
19, in execution of which they brought to 
:8ale certain immoveable property of their 
judgment-debtors. The property being 
ancestral the proceedings in execution 
were transferred to the Collectot in accor- 
nancewith the provisions of Section 68 
of the Code of Civil Procedure. In such 


(M) (1879) 10 Ch. D. 393=48 L. J. Ch. 495=: 

i\ 249=39 L.T, 532. 

(IS) * Ch, D 700 =53 LJ. Cb. 891=; 
W.R, 60*51 L.T. 733. 


cases the procedure of the Collector is 
regulated by rules made by the Local I 
Government in exercise of the power con¬ 
ferred by Section 70 of the Code. A sale 
proclamation was drawn up in which the 
value of the property offered for sale was 
estimated at Rs. 1,309-14-0, and the column 
in the printed proclamation intended to 
show incumbrances on the property, was 
blank. In other words the proclamation 
purported to show that the property was 
free from incumbrance. 

On the 20th June, 1916, the property 
was purchased at auction by the present 
plaintiff Nawab Abdul Majid for a sum 
of Rs. 1,225. It is alleged that after the 
purchase and the deposit of the purchase- 
money in Court, the plaintiff came to 
know that there were mortgage debts on 
the property exceeding its value. On 
making this discovery the plaintiff applied 
in the Revenue Courts to have the sale 
set aside ‘and the purchase-money refun¬ 
ded. This application was unsuccessful. 
By his order dated the 29th August, 1916, 
the Collector rejected the application and 
confirmed the sale. 

It is not quite clear what were the 
grounds upcJb which the application was 
based. These can only be gathered from 
what is set out in the Collector’s order 
just referred to. One plea taken appears 
to have been that the judgment-debtors 
had no saleable interest in the property. 
The Collector was of opinion that this 
ground was not open to the applicant in 
proceedings being held before a Revenue 
Court and that in any case the plea could 
not be maintained inasmuch as the judg. 
ment-debtors had a right of redemption 
amounting to a saleable interest. 

The other ground taken before the 
Collector appears to have been that the 
applicant (purchaser) had been misled 
by the sale proclamation into the belief 
that the property was free of incumbr- 
ance. The Collector held that the Re¬ 
venue Court was not responsible for any 
mistake in the sale proclamation so as to 
entitle the purchaser to have the sale set 
aside. The application was accordingly 
dismissed, the Collector remarking in his 
order that he took it that the applicant 
would have a remedy in a Civil Court, 

The result has been the present suit 
brought by the auction-purchaser against 
the decree-holders and the judgment- 
debtors, in which the claim is to have the 
auction sale set aside and to have the 
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purchase-money refunded to the plaintiff 
by the decree-holders or whatever party 
the Court holds liable for the restoration 
of the money. 

The Subordinate Judge held that the 
suit was not maintainable and that the 
plaintiff had no cause of action. He 
dismissed the suit accordingly. In appeal 
the District Judge took a different view. 
While he held that it could not be main¬ 
tained that the judgment-debtors had no 
saleable interest in the property and that 
the suit could not succeed on this ground, 
he was of opinion that the plaintiff had a 
right to sue for cancellation of the sale on 
the ground of fraud, misrepresentation or 
material irregularity in. the sale. He 
remanded the case therefore for disposal 
: on the merits. 

I may here remark that the i learned 
District Judge is not strictly accurate 
when he observes that the plaintiff was 
“directed’’ to the Civil Court by the 
revenue authorities. All that I can find 
is that the Collector expressed an opinion 
i that the auction-purchaser would have a 
remedy in a Civil Court. 

In appeal here it is argued that. the 
order of the lower Appellate Court is 
iwrong, and for the reasons about to be 
given I hold that it is. In my opinion 
the view of the law taken by the Trial 
Court is correct and the learned Judge of 
the Court below was wrong in holding 
that the plaintiff had disclosed any case 
of>fraud upon which he could found this 
. suit for cancellation of the sale and return 
j of the purchase-money.; 

i I dismiss from consideration altogether 
any argument founded upon the plea that 
the judgment-debtors had no saleable 
interest in the , property. Both Courts 
below have held, and held rightly, that 
the right of redemption vested in the 
judgment-debtors represented a saleable 
interest, however small it might be. This 
part of the case (if there ever was such a 
part), is at an end. . The law on the 
subject , of sales in - execution, of 
. decree is now well settled. In the 
case of a sale under a decree of the Court 
there is no warranty of title either by the 
decree-holder or by the Court as there is 
in the case of private sales. 

«< The result is”, (to quote the language 
of a Bench of this Court in, Shanto Chan- 
day v. NainSukh.) (16) “ that t he pur- 

’"(16) (1901 j 23 All: 355. 


chaser must be taken to buy the property 
with all risks and all defects in the judg¬ 
ment-debtor’s title, except as provided by 
Sections 313 and 315, that in the absence 
of fraud his only remedy is to recover back 
his purchase-money where it is found that 
the judgment-debtor had no saleable inte¬ 
rest in the property at all, and that he 
cannot by suit, any more than by applica. 
tion, obtain a refund in proportion to the 
extent to which the judgment-debtor has 
no interest.” This decision was under the 
old Code of Civil Procedure (Act XIV of 
1882) which recognised the right of an 
auction-purchaser to bring a regular suit 
to set aside a'sale in cases where the judg¬ 
ment-debtor had no saleable interest in 
the property. Hence the reference to 
Sections 313 and 315 of the former Code. 
That right of suit has now been taken away 
by the present Code, as held in a recent 
decision of a Bench of this Court reported 
in Farhat-uu-nisa v. Sundari Prasad (9). 

However, as I have already said, the 
present case cannot be treated as being 
one in which a suit is brought to set aside 
a sale on the ground that the judgment- 
debtor has no saleable interest. 

The ruling in I. L* R. 23 Allahabad, 
(16) cited above, does recognise the right 
of an auction purchaser to bring a suit for 
setting aside the sale and for the return of 
the purchase-money in case of fraud, that 
is to say actual fraud in the sense of dis¬ 
honesty as laid down in the'case,of, Derry 
v. Peek (17). I 

The lower Appellate Court is not right 
in saying that a plaintiff can succeed in an 
action of' this kind on the ground of 
“fraud, .misrepresentation, or material ir¬ 
regularity in the sale.” He must both 
plead and prove actual fraud and nothing 
short of this will do. 

Order VI Rule 4 of the Code of Civil 
Procedure requires a party pleading fraud 
to state all necessary particulars of the 
fraud alleged. General allegations are 
insufficient to amount to an averment of 
fraud of which any court ought: to take 
i notice, and where a plaintiff seeks relief 
on the ground of fraud, and particulars of 
the fraud alleged are not set forth in the 
plaint, the plaint should be rejected as not 
disclosing a cause of action; What then 
are the allegations in the plaint in this suit ? 


(17) (1889) 14'A.‘C. 337=58 11.1.01.- 864=54 
I. P. 148=38 W. R. 33=61- L. T. 265= 
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' Paragraphs 1, 2, and 3 relate to the 
previous history of the case and show 
'how the execution proceedings came to be 
! transferred to the Collector’s Court. Para¬ 
graph 4 contains a statement that in the 
sale-proclamation which was issued the 
value of the property was set out as Rs. 
1309-14-0 and that the property was re¬ 
presented in the proclamation to be free 
of incumbrance. In paragraph 5 the 
plaintiff alleges that by reason of this pro¬ 
cedure on the part of the officials entrusted 
with the duty of sale, he was led to believe 
that the property was worth Rs. 1309 
odd and that in this belief he bought it in 
for a sum of Rs. 1225. 

: In paragraph 6 the plaintiff recites his 
subsequent discovery that the property 
was incumbered beyond its value, while 
in paragraph 7 it is stated that the plain¬ 
tiff has pnrchased a property which is of 
no value. The 8th paragraph raises a 
legal plea to the effect that by reason of 
the omission to notify incumbrances in 
the sale proclamation the plaintiff is en¬ 
titled under Section 18 of the Indian 
Contract Act to have the sale set aside at 
his option. 

In the 9th I paragraph the plaintiff des¬ 
cribes how his application to have the 
sale set aside was rejected by the Revenue 
(Courts and in the 10th paragraph it is 
stated that the cause of action accrued th 
him on the,29th August, 1916, the date on 
which the,Collector dismissed the appli¬ 
The relief claimed, is the setting aside 
of the salbi and a decree for the purchase 
money, with interest against the defendant 
JNo. l- (one of the decree-holders) or 
against anjr other tjqfe&dftnt who may be 
deemed liable. I. : fajl to discover in this 

plaint any, foundation for a suit based 
lupon fraud. , There,,i s not ;a word in it 
fr= c ,\‘ m P utes any thing in the nature of 
t °. a ® y . of the defendants. No act 

thaTof J S ^ tr l bU , t f d ‘ t0 ' thera exce P l 

( that of thedegree-hoHers defeqdants in 

i th& g of f ?h :execut T of their decree 

|resale of,fte property, i; .-, . / 7 

yn the. face- of it the plaintiffs case 

Sr S t0 “0^ than this vt, 

la?e nm2 aS t m,S ^ by lheterms o’f the 
^-proclamation drawn up by the officials 

of themtcr f thesale ^ Wiby reaTon 
was h S W the property 

under from ‘ncumbrance he is entitled 


This section which defineswhat amounts 
to misrepresentation as between the par¬ 
ties to a contract has nothing whatever to 
do w^th a sale in execution of a decree. 
And as pointed out above, the mere allega- 
tion of misrepresentation is not enough to 
enable a plaintiff to succeed. There must 
be allegation and proof of actual fraud 
which is quite a different thing and there is 
nothing of that here. 

The plaintiff attributes his misfortune 
to the acts of the officials in charge of the 
sale. They are no parties to the suit and 
no case against them could succeed for 
the reasons already given. They gave no 
warranty of title and the purchaser bought 
at his own risk. 

And as for the defendants who have 
been impleaded there is not a single alle¬ 
gation against them upon which, if proved, 

the plaintiff could succeed in an action for 
fraud. 

I hold, therefore, that the order of the 
lower Appellate Courtis wrong, that it 
should be discharged, and that the decree 
ot the Court of first instance should be 
restored. The appeal should be allowed 
w«th costs to the appellant both here and 
in the Court below. 

BY THE COURT :-In accordance with the 
established practice the order of the Court 
IS that the appeal is dismissed with costs. 

Appeal dismissed . 
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Mbars, C. J., AND Banerji, J. 

• Sn Thakurn — Defendant-Appellant 

y 
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Banerji, J>, —The father of the plaintiff 
to the suit out of which this appeal has 
arisen made a gift of a portion of the 
family property on the 1st of January, 1911 
to a deity for the purpose of a temple. 
Subsequently a relinquishment was ob¬ 
tained from the manager of the temple 
but the relinquishment was cancelled at 
the instance of the manager upon the in¬ 
stitution of the suit. On the^.8th of Sep¬ 
tember 1915, one of the sons of the gran¬ 
tor brought a suit to have the gift set aside 
but his suit was dismissed. The present 
plaintiff, who states that he was imprison¬ 
ed in jail at the time, brought the present 
suit for a declaration that his father was 
incompetent to make a gift of a portion of 
the family property in favour of the idol. 

The suit was decreed by the Courts be¬ 
low, and on second appeal to this Court 
the decrees of those Courts were affirmed 
by a learned Judge. He based his judgment 
mainly upon the text of the Mitakshara 
contained in paragraph 27 of Chapter I. 
He was of opinion that the words “ during 
a season of distress” in that paragraph 
governed the remainder of the cases 
which would justify a gift or mortgage or 
sale and that as it was not proved in the 
present instance that the gift to the idol 
was made during a season of distress, it 
was invalid and not binding on the plain¬ 
tiff. 


season of distress, (2) for the sake of the 
family and (3) specially for pious purposes. 
Each one of these clauses seems to us to 
be an exception to the rule, independently 
of any of the other clauses. This appears 
to have been the view which has been 
adopted ever since the year 1843. In 
Gopal Chand Pandt v. Babu Kunwar Singh 
(1), it was held that a gift of a small portion 
of the joint family property for pious and 
religious purposes was a valid gift binding 
on all the members of the family. That 
case was decided upon the opinion of the 
pandit who was consulted in the matter. 
No reference was made in that opinion or 
in the judgment of the Court to the words 
“ during a season of distress ” as being the 
governing clause controlling the clause 
authorising a gift for religious purposes. 
This case was followed in this Court in 
the case of Raghunath Prasad v. Gobind 
Prasad (2). In Trevelyan’s Hindu Law 
page 284 the same view was adopted and 
the rule as laid down in the case decided 
by the Sadr Dewani Adawlat was stated 
to be the rule on the subject. In West 
and Buhler’s Hindu Law at page 203 the 
same rule was mentioned and this was 
also the conclusion of Mr. Ghose as 
stated in his work on Hindu Law, Vol. I, 
p. 476. We think that there is no 
sufficient justification for departing from 
the view which has prevailed on the sub¬ 
ject ever since the year 1843. 


Paragraph 27 provides that in the case 
of joint ancestral property a gift, mortgage 
or sale by one of the members of the 
family without the consent of the other 
members is invalid; and^ paragraph 28 
provides an exception to the rule. That 
paragraph runs as follows: “Even a single 
individual may conclude a donation, mort- 
gage or sale of immoveable property 
during a season of distress, for the sakeof 
the family and specially for P 10 “ s P ur ' 
poses.” As we have said above the learned 
Judge of this Court was of opinion that 
the words “ during a season of distress 
also governed the expressions for the 
sale of the family and specially for pious 
nnrnoses.” We do not feel ourselves 
justified in following the view of the 
learned Judge. In our opinion thethree 

and must 

Kp deemed to be disjunctive clauses. The 
circumstances which would justify trans¬ 
fers are, as stated in that paragraph (1) a 


On behalf of the respondent it was con¬ 
tended that having regard to the terms of 
paragraph 29 the expression “ pious pur¬ 
poses” in paragraph 28 must be held to 
be equivalent to • indispensable duties’ 
such as the obsequies of the father or the 
like! as mentioned in paragraph 29. We 
do not agree with this contention. We 
think that paragraph 29 was the author’s 
commentary on what the rule was stated 
to be in the preceding paragraphs, speci¬ 
ally in paragraph 28. We do not think 
that the last portion of paragraph 29 
was intended to be a limitation of 
pious purposes as mentioned in paragraph 
28. We are unable to agree with the deci- 
sion of the learned Judge of this Court. 

We accordingly allow the appeal, set 
aside the decrees of this Court and of the 
Courts below and dismiss the suit with 

costs in all Courts. . , 

Appeal allowed. 

(2)|(18S6) SAIL 76*1886 A, W.N. 19. 
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Lindsay and Stuart, JJ. 

Ranchhor Das —Defendant-Appellant 

v. 

Har Kishan Das and another —Plaintiffs. 
Respondents. 

Second Appeal No. 192 of 1919, decided 
on 6th April 1921, from a decree of the 
District J udge, Benares. 

Civil. P. C., S. 151—Second Appeal—Lower 
Court entirely misunderstanding defence—No 
proper trial—Retrial was ordered. 

Where in second appeal it was found that the 
lower Court had entirely misunderstood the de¬ 
fence and there was no proper trial at all and no 
proper decision on the merits. 

Held, that under Section 151 the proceedings 
after the filing of the pleadings must be considered 
null and void and a retrial must be held. 

[P.335. C. 2.] 

Kailas Nath Katju —for Appellant. 

Rama Kant Malaviya and Kashi Narain 
Malaviya —for Respondents. 

Stuarti J.— The plaintiffs carry on 
business in Benares. - 

A portion of their business is that of 
commission agents in grain. They 
instituted a suit against the defendant on 
the allegations that the defendant used to 
purchase grain from other firms and 
stored that grain with the plaintiffs, that 
at the defendant’s request the plaintiffs 
paid the sellers of the grain the price of 
the grain, that the plaintiffs then sold the 
grain on behalf of the defendants as com¬ 
mission agents, and that on making up 
accounts debiting the defendant with what 
the plaintiffs had paid on his behalf and 
their commission fees and crediting him 
with the sale proceeds there was a 
balance of account due from the defend¬ 
ants to the plaintiffs. This was a per¬ 
fectly clear claim. The defendant's reply 
was an equally clear reply. He stated 
that there was not a word of truth in the 
allegations made by the plaintiffs, that 
what had really happened was this, that 
the defendant employed the plaintiffs as 
brokers, that from time to time the 
defendant instructed the plaintiffs to buy 
so many bags of grain and hold them over 
for re-sale on a cover of one rupee per 
bag. If the price went up the plaintiffs 
were to sell at their discretion; if 
the price went down the plaintiffs 
were to sell as soon as there was a loss 
of one rupee on each bag. The defendant's 
case wastbat on. these transactions there 
had probably been a small profit but that 
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the plaintiffs had put up an unfounded 
claim of loss to him and a different claim 
in their plaint. The matter was one pro¬ 
bably not easy of decision but the points 
at issue were clear enough. The defend¬ 
ant's case was that the plaintiffs’ claim 
was absolutely false, that they had entered 
into transactions with the plaintiffs but 
that they were perfectly diflerent transac¬ 
tions from those alleged by the plaintiffs 
and that the transactions were gaming 
transactions which could not be enforced 
by a Court of law. The trial Court clearly 
misunderstood the matter. The learned 
Subordinate J udge did not decide upon the 
points raised between the parties. He 
decreed the suit. The learned District 
Judge in our opinion misunderstood the 
matter as much as the Subordinate Judge 
had and the result is that we are left with 
no proper decision upon the merits at all. 
This is not a case in which we can derive 
any advantage from the provisions of 
Order 41, Rule 25. Rule 23 has of course 
no application at all. This is one of the 
matters in which if we are to get a satis- 
factory decision we must act under the 
provisions of Section 151 of the Code of 
Civil Procedure. There has been no 
proper trial at all. The proceedings, ex¬ 
cept the pleadings, must be wiped out 
completely. We direct that all the pro¬ 
ceedings after the filing of the written 
statement be considered null and void and 
that the suit be sent back to the successor 
of the trial Judge for re-hearing upon the 
pleadings. The defendants shall be allow¬ 
ed to supplement their written statements 
by the addition of such pleas, as may 
suggest themselves after they have had a 
reasonable opportunity of inspecting the 
plaintiffs’ books, which are not inconsist¬ 
ent with their original pleas. Costs will 
follow the result. 

Appeal decreed. 
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PlGGOTT AND GoKUL PRASAD, JJ. 

A. Cur lender and ofAer*-—Defendants- 
Appellants 

v. 

Abdul Hamid and others— Plaintiffs-Res- 
pondents. 

Second Appeal No. 1347 of 1917, deci- 
ded on l°th August, 1920, from a decree 
of the Di$t, J,., Benares, dated 16th July, 
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* Limitation Act , S.- 20 — Part payment of 
debt—Writing need show only fact of pay¬ 
ment. 

The writing itself need not show that the pay¬ 
ment is made in part payment of the principal. It 
is the fact of the payment which should appear in 
the handwriting of the person making the same. 

M. L. Agarwala and Harendra Krishna 
Mtckerji —for Appellants. 


Nihal Chand —for Respondents. 

Judgment:—The circumstances under 
which the present appeal has arisen are 
as follows:— , 

The plaintiff is the Proprietor of a firm 
of bone dealers in Benares, called Abdul 
Hamid and Sons. The defendants carry 
on a business in bones which goes by the 
name of “ The Bengal Bone Mills" in 
Calcutta. It appears that there had been 


dealings between the parties for some 
years, and in January, 1913, according to 
the plaintiff, Rs. 1,654 were due to the 
plaintiff from the defendants’ firm. The 
defendants had also dealings in bones with 
the Muslim Bone Company, Limited, of 
Benares. The plaintiff’s father was the 
manager of this Company and, after his 
death, the plaintiff was elected the mana¬ 
ger of the Company. The plaintiff’s 
allegation is that his firm, Abdul Hamid 
and Sons, had nothing whatever to do 
with the Muslim Bone Company, Limit¬ 
ed, yet the defendants debited the plain¬ 
tiff with a sum of Rs. 1,497-7-6 alleged to 
have been due to the defendants from the 
aforesaid Company and, deducting the 
amount from Rs. 1,654, due to the plain¬ 
tiff, sent him Rs. 156-8-6 in payment of 
his claim on the 17th of January, 1913. 
The defendants had no justification for 
doing so, and hence the plaintiff’s claim 
for Rs. 1,497-7-6, with interest by way of 
damages. The present suit was instituted 
on the 14th of January, 1916. The only 
pleas in defence with which we are con¬ 
cerned in this appeal are (1), that the 
plaintiff was only an agent of the Muslim 
Bone Company and supplied their goods 
to the appellants and therefore nothing 
was due to him, and (2), that the suit was 
barred by limitation. The first Court 
came to the conclusion that the bones 
were really sent by the plaintiff as the 
manager of the Muslim Bone Company 
and not as a representative of a distinct 
firm known by the name of Abdul Hamid 
and Sons, and consequently the defen¬ 
dants very rightly debited the plaintiff 
with the amount due to them from the 
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Company. On the second plea it came to 
the conclusion that the items claimed are 
up to the 13th of January, 1913, that, “no 
payment had been made by. the defen¬ 
dants acknowledging their liability to the 
plaintiff within the period of three years 
under Section 19 of Act No. IX of 1908, 
the suit is.barred by the three years’ limi¬ 
tation .” '* ' ■' 

O 4 I # . f 1 1 | , I # . . « \ 
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It further held that the payment of 
Rs. 156-8-6 did not amount to an acknow¬ 
ledgment under Section 19 of Act No. IX' 
of 1903 and therefore the suit was barred 
by lime. It accordingly dismissed the 
suit. On appeal by the plaintiff the 
learned Judge of the lower Appellate 
Court came to the conclusion that the two 
firms Abdul Hamid and Sons and the 
Muslim Bone Company, Limited! were 
separate and “ the defendants had no 
power to dictate to Abdul Hamid and 
Sons and tell them that they were the 
same thing as Muslim Bone Company, 
Limited.’’ He does not seem : to have 
considered the question of limitation of 
any importance. In the result he decreed 
the plaintiff’s claim. The defendants 
come here in second appeal. The ques¬ 
tion of agency was not seriously pressed 
and in fact could not be so pressed having 
regard to the distinct finding of the lower 
Appellate Court mentioned above. The 
point of limitation, however, has been 
strenuously argued by the learned counsel 
and the learned vakil, respectively, who 
appeared on behalf of the parties. It was 
contended that the letter of the 17th of 
January, 1913, forwarding Rs. 156-8-6 to 
the plaintiff, in full satisfaction of the 
amount due to them did not amount either 
to an acknowledgment of a right under 
Section 19 of the Limitation Act, nor did 
it amount to a part payment of the princi¬ 
pal within the meaning of Sectiom20 of 
the said Act and could not therefore 
operate to give a fresh start to the period 
of limitation which had, at the latest, com¬ 
menced to run on the 13th of January, 
1913, when the last item was received. < If 
this contention of the defendants is cbrrect, 
it is quite clear that ; the present suit is 
barred by limitation. 

We have examined the letter sent by 
the defendants to the plaintiff and the 
memorandum of account enclosed therein, 
and we find that the account clearly shows 
that on the 17th of January, 1913, Rs.l,654 
were as a matter of fact due to Jhe 
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plaintiff on that date and the defend¬ 
ants squared the account on that date 
by debiting the plaintiff's account with the 
sum of Rs. 1,497-7-6 due to the defend¬ 
ants from the Muslim Bone Company, 
Limited, and remitting the balance of 
Rs. 156-8-6 to the defendants. It is not 
disputed that the letter and the accounts 
were signed by the defendants and sent to 
the plaintiff. It is true that the defendants 
do not in express terms admit that they 
are liable to pay any further amount to the 
plaintiff, but none-the-less the account 
clearly shows that on that particular date, 
namely,the 17th of January, 1913, Rs.1,654 
were due to the plaintiff. The mere fact that 
the defendants in thesame account say that 
they have on that day appropriated a part 
of the amount due towards satisfaction of 
a claim due to them from a third party 
and have remitted the balance to the 
plaintiff does not alter the fact that on 
that day Rs. 1,654 were as a matter of fact 
due to the plaintiff before the alleged ap¬ 
propriation was made. This is in our 
opinion an acknowledgment of right with¬ 
in the meaning of Section 19 of the Limi¬ 
tation Act. From another point of view 
also this suit is clearly within time. 
Rs. 156-8-6 were sent to the plaintiff by 
the defendants on that day under the 
covering letter mentioned above. No in¬ 
terest was payable to the plaintiff from 
the defendants on that day, so that no 
question of any payment of interest arises 
in this connection. The payment of 
Rs. 156^8-6 aforesaid could be and was as 
a matter of fact in payment of the princi¬ 
pal sum due. It has, however, been con¬ 
tended on behalf of the defendants appel¬ 
lants- that the endorsement of part pay¬ 
ment of principal must appear in the 
handwriting of the debtor under Section 
20 of the Limitation Act, that is to say, 
that the writing must show that the pay¬ 
ment is made in part payment of the 
principal, or to put it in other words, the 
same conditions attach to the part pay¬ 
ment of principal which have been ex¬ 
pressly laid down in case of payment of 
interest. To put it in short, the words 
as such K should be read into the lhtter 
portion of Sub-section (1) of the section. 
In our opinion 1 this contention is not sound. 
Wbat the-section provides is that •* in the 

.£E;2! P* rt Payment of the principal s a 
debt the fact of the payment appears in 
the handwriting of the person making I the 
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same.” The law does not require that 
the words “ part payment of the princi¬ 
pal ’* should appear in the entry. It is 
“ the fact of the payment "which should 
appear iin the handwriting of the person 
making the same. This is so in the pre¬ 
sent case, as a reference to the letter, 
dated the 17th of January, 1913, and the 
account sent along with it would show. 
This view of ours is supported by the 
case of In the matter of Ambrose Summers 
(1) with which we are in full accord. See 
also the case of Sakharam Manchand v. 
Keval Padamsi (2). We are, therefore, 
of opinion that from no point of view the 
present suit is barred by time. The re¬ 
sult is that the appeal fails and is dismiss¬ 
ed with costs. Nothing has been said to 
us on any of the remaining grounds taken 
in appeal nor have the respondents ad¬ 
dressed any arguments to us in support of 
their cross objection. We, therefore, dis¬ 
miss it with costs. 

Appeal dismissed. 

(1) (1896) 23 Cal. 592- 

(2) (1919) 44 Bom. 392 = 56 I.C. 429=22 Bom. 

L.R. 313. 
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BaNBRJI, PlGGOTT AND WALSH, JJ. 

Sheodan Kurmi and others —Defendants- 
Appellants 

v. 

Balkar an Kurmi (Plaintiff) and others— 
(Defendants)- Respondents. 

Second Appeal No. 349 of 1918, deci¬ 
ded on 29th July, 1920, from a decree of 
the Sub-J., Jaunpur, dated 14th Decem¬ 
ber, 1917. 

Hindu Law—Joint family—Partition in 
status but not by metes and bounds—One mem¬ 
ber can sue others for joint possession of 
defined share. 

A member of a family which has bean divided 
in status though there has not been a partition by 
metes and-bounds, can sue thn other members 
for joint possession of a deBned share in the 
property. [P. 333. C. 1.) 

Hartbans Sahat— for Appellants. 

Mukhtat Ahmad —for Respondents, 

Banerji. J : — This appeal arises out of 
a suit in which the plaintiff claimed joint 
possession, to the extent of a third share 
of certain plots of cultivatory land. The 
plaintiff set forth a pedigree under which 
he alleged that he had a third share in the 
holding-; He also allege4 that the family 
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was joint, that they were in joint posses- 
sion of the holding until seven years ago 
when a separation of the family took 
place but that the lands remained joint. 
By this, manifestly, he means that the 
lands were not divided by metes and 
bounds. He goes on further to allege that 
the defendants who are the owners of the 
remaining two-thirds share have excluded 
him from the profits of his one-third 
share, and he accordingly claimed joint 
possession in respect of a third share. 
The defence was that the plaintiff did not 
belong to the family at all, that he was 
not entitled to any portion of the disputed 
property, and that he had never been in 
possession. Both the Courts below have 
found that the land in dispute belongs to 
the plaintiff and the defendants, that each 
set of parties represents a third branch of 
the family, and that thus the plaintiff is 
entitled to a third share. The lower Ap¬ 
pellate Court believed the statement of one 
of the defendants who deposed that at the 
end of each year the profits arising from 
the land used to be divided. The claim 
accordingly was decreed. Three of the 
defendants, who represent one branch of 
the family, have preferred this appeal and 
Munshi Haribans Sahai on their behalf put 
forward two pleas in the memorandum of 
appeal. The first was that the suit as 
'brought was not maintainable. He has 
[now to concede that a suit for joint pos¬ 
session could be maintained if the plain¬ 
tiff was in joint possession before his 
exclusion from possession, and that he 
was entitled to be restored to the posses¬ 
sion which he held before he was inter¬ 
fered with by the defendants. He, 
however, urges that it must be assumed 
that there has not been a separation of 
the family, that, therefore, a decree for 
joint possession of a third share could not 
be granted. This is his second plea. In 
my opinion according to the findings of 
the learned Judge there has been a sepa- 
ration of the family, although not a 
division by metes and bounds. As I have 
already stated, the learned Judge has 
believed the statement of one of the 
defendants that the produce of the land 
used to be divided at the end of the year 
between the different co-sharers. This 
means that the produce used to be divid¬ 
ed in defined shares. Therefore there 
was a disruption of the joint family 
although there was no division by metes 


and bounds. The parties agreed upon 
taking defined shares and according to 
these shares they divided the profits. 
Furthermore, the objection taken in this 
appeal seems to me to be wholly ground¬ 
less inasmuch as according to the pedigree 
filed by the plaintiff, which has been found 
by the Court below to be correct, the 
plaintiff has a one-third share and it 
cannot be alleged that he does not own 
that share. No question, therefore, for 
decision by the Full Bench arises in the 
case and I deem it unnecessary to discuss 
it. I would dismiss the appeal with 
costs. 

Piggott, J-: —I concur, but take the 
liberty of adding a few words regarding 
the aspect of the case which has led to its 
reference to a Full Bench. The memo¬ 
randum of appeal to this Court does raise 
a question of law which had not been 
raised in the pleadings or in argument in 
either of the Courts below. It is not 
clearly stated in this memorandum of 
appeal that the claim should have been 
dismissed because on the facts stated by 
the plaintiffs themselves they had no 
cause of action. Such a plea would be, 
in my opinion, upon the face of it, un¬ 
sustainable, but I do not think that it was 
taken. Apart from questions of jurisdic¬ 
tion or of limitation which a Court is 
always bound to consider, it is only a plea 
which goes to the root of the case, in this 
sense that if it be well founded the plaint 
itself discloses no cause of action, that 
this Court is bound to entertain in second 
appeal. Over and beyond this the Court 
has a wide discretion. In the present 
case, as soon as the nature of the point 
taken had been explained to the Court, it 
would have been obvious that at most 
even if the plea succeeded, the result 
would have been a slight modification in 
the decree. Even such modification would, 
in my opinion, have had no practical 
effect, because the finding that the plain¬ 
tiff was entitled to a one-third share 
would have remained and would have 
operated as res judicata in any subse¬ 
quent litigation. This Court, therefore 
would have been fully warranted in hold¬ 
ing that this was not a plea which should 
be entertained in second appeal. 

Walsh, Ji— 1 entirely agree. l am not 
particularly surprised at the r ® sult - ln 
my experience a point which is.deliber¬ 
ately not taken until the eleventh hour, 
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and'is then taken in the final Court, is 
generally a bad one. I had my suspicion 
that this was the nature of the point on 
this occasion, but I do not see on what 
principle Courts of appeal should be com¬ 
pelled to listen to long arguments on bad 
points which have been deliberately kept 
in reserve for the final Court. For the 
very reason that such points, although 
there may be exceptions to the rule, are 
generally irrelevant, an Appellate Court 
ought not to be compelled to listen to 
them for the first time. In my opinion 
the real principle which has always been 
followed, certainly in English Courts and 
in most High Courts in India, is that the 
cases in which a point whether it goes to 
the root of the cause of action or is mere- 
iy a subsidiary point can be taken after 
all the evidence has been concluded and 
one Court of appeal has also determined 
the suit pe very rare iudeed, and in my 
opinion it should only be done by the per. 
miss,on of the Court hearing the appeal ; 

the Court hearing the appeal may 
take the point itself or, if persuaded th^t 

overSS 3 C T e a Vital P0int has been 
overlooked in the proceedings of the 

Court below it may permit the point to 

argued. It cannot, however, in my 

opinion be compelled as a matter of right 

at the instance of the appellant to listen 
to a point so raised. 

By the Court.— The 

Court is that the appeal is dismissed with 

Appeal dismissed. 
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Full Bench. 

TVO.ALL, RWES A„ D QOKUL P*«AD, JJ 

Buhm Singh Defendaat-AppellaDt 

ft» t . ^ i 

<**• ov-- 

° f l9 \ 7 - d -- 
the District r^iHotr 2 a’ from a deCT ™ of 
April 1917. * J dg ’ Agra ’ daled 28th 

/*/■ * s - 85 *»* »- 
f° r sale on prior nioritV?* *° decree absolute 
deem prior mortal l &a J e ,s 

.... 


ee 

the 


P . C ’ of 1903 aad subsequently thereto, he 
obtained a decree absolute for sale. The puisne 
mortgagee was not made a party to the twodecrees. 

Hew, that the puisne mortgagee was not entitl¬ 
ed to bring the property to sale free from the en- 

wlT^rnLi 0 ! * he / r ‘° r ? orl 8 a S ee but tha ‘ he 

was entitled to redeem the same. 16 All. 478 
overruled. 40 All. 407 Dist. 

7 JUT D ■■ CP- 34 *- 9' P. 342. C. 1.] 

J • M. Bancyji —for Appellant. 

Narayan Prasad Asthana and Tej Balia. 
duY Sapru —for Respondents. 

n.‘*? t !F ,:n ® nt: ~ T bis appeal arises out of 
the followmg circumstances:—It appears 
that Mata Prasad and Devi Prasad, de¬ 
fendants I and 2, executed a simple mort¬ 
gage of certain property in favour of one 
ban waha, defendant No. 4, and his brother 

1907 ft 29th ° f June> 18% * lQ the 
1907 the mortgagors made a simple mort¬ 
gage in favour of Lallanji, the plaintiff 
respondent. Sanwalia, defendant No. 4, 
brought a suit for sale on his mortgage on 

derri f° f Dei { ember ‘ I9 °*. aud obtained a 

til 6 ! °Jo Sa 6 u UDder tbe Provisions of 
Section 88 of the Transfer of Property 

Act, No. IV of 1882, on the 23rd of 

foran'd^nKf 190 5' Later on he applied 

sale tS a , n absoIute de oree for 

sale. I he date of this decree does not 

2^'"“ the record > but tb e decree 

Snnl h f be6Q passed under the provi- 
sions of the present Code of Civil Pro- 

edure which had come into force on the 
the 1909 ‘ To tbis and 

the subsequent proceedings Sanwalia 
defendant No. 4, had omitted to implead 
Lallanji, the second mortgagee. When 
be proceeded to sell the property the 
present suit was instituted by the second 
mortgagee for sale of the property on his 

mortgage, and a declaration was 

S n°^ ht k!° the *«* that the property was° 

obLined bv th 16 in «* e cutiou of the decree 

$£ s a: 

32Sf5 » 

->vba [t ea n b r ti ^ th 7 r p 'S ff b 7a! 
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entitled to the decree claimed. This 
judgment has been affirmed on appeal by 
the learned Judge of the lower Appellate 
Court on the strength of the case of 
Janki Prasad v. Kishen Dat (1). The de¬ 
fendant first mortgagee comes here in 
second appeal, and his contention is that 
the plaintiff is not entitled to sell the pro¬ 
perty without redeeming his prior mortg¬ 
age. This appeal came upbefore a learned 
Judge of this Court who, having regard 
to the importance of the question raised 
in this appeal and the doubt expressed in 
some cases about the correctness of the 
view expressed in the case of Janki Pra¬ 
sad aforesaid, referred the matter to a 
larger Bench. The question raised in the 
case, put shortly, comes to this, what is 
the effect of the failure of a prior mort¬ 
gagee to implead a subsequent incum¬ 
brancer in his suit for sale ? Does it result 
in the total destruction of his rights as a 
mortgagee so far as the puisne incum¬ 
brancer is concerned or does this omission 
simply amount to this that the right of 
the puisne incumbrancer to challenge the 
validity and binding effect of the prior 
charge remains unaffected because he has 
had noiopportunity to contest it and there¬ 
fore the only right which the second 
mortgagee has is to have the question 
tried out ? In our opinion there is no 
warrant for holding that the mere omis¬ 
sion would result in the total extinction 
of the rights of the prior mortgagee. That 
this is so would appear from cases in 
which it has been held that a person who 
has purchased mortgaged property at a 
sale in execution of a decree on a prior 
mortgage to which the second mortgagee 
was no party is entitled to set up the prior 
mortgage as a shield in a suit for a sale 
brought by the second mortgagee, and the 
second mortgagee has in those cases been 
held to have a right to sell the property 
in satisfaction of his mortgage only on the 
condition that he pays up the prior mort¬ 
gage. See Ghulam Safdar Khan v. Sukhi 
(2) and compare Gokaldas Gopaldas v. 
Puranmal Premsukhdas (3) and Raliim-un . 
vissa v. Badri Das (4). We have now to 
see whether the mere fact t hat the prio r 

“(1) (1894) 16 All. 478=1894 A. W. N. 151 

(F (2U1917) 15 A.L.J. 190=38 I.C. 573. ' 

( 3 ) (1881) 10 Cal. 1035=11 I.A. 126 = 4 Sar. 

(1911) 33 All. 368 = 9 I. C. 205=8 A. L .J. 

112. 


mortgagee has not yet sold the mortgaged 
property makes any difference in his rights. 
We are not aware of any principle on 
which a distinction can be made between 
the rights of a decree-holder prior mort¬ 
gagee and a prior mortgagee who has 
purchased the property in execution of 
his own decree on the mortgage. 

The learned Judges who decided the 
casein 16 Allahabad seem to have over- 
looked totally this aspect of the question. 
Jones, in his well-known work on the 
Law of Mortgages, says 

‘ When a party in interest other than the owner 
of the equity of redemption is not made a party 
to the bill the foreclosure is not generally for this 
wholly void. It is effectual as against those persons 
interested in the equity who are made parties. 
The sale vests the estate in the purchaser, subject 
to redemption by the person interested in it who 
was not made a party to the proceedings. His 
only remedy, however, is to redeem. He cannot 
maintain ejectment against the purchaser. He 
cannot have the sale set aside by intervening by 
petition in the foreclosure suit. His only right is 
the right of redemption." 

(Jones, Paragraph 1395.) To put it in 
other words, “ omission -to join keeps 
intact the rights of persons not joined.” 

There can be no doubt whatever that 
the claim put forward by the plaintiff 
respondent is not one which upon merely 
equitable grounds is entitled to conside¬ 
ration. We consider that there is nothing 
to prevent the defendant from compelling 
the plaintiff respondent to redeem him be¬ 
fore the property can be sold to satisfy the 
plaintiff’s mortgage. 

In this case all the parties interested in 
the mortgaged property are before the 
Court and we think that the equities bet¬ 
ween them should be worked out and the 
plaintiff given an opportunity to redeem 
the mortgage of the defendant No. 4 before 
he can sell the property to satisfy his own 
mortgage, as was done in the case of Babu 
Lai v. Jalakia (5). The reasoning applied 
by this Court in the case of Ram Prasad v. 
Bhikari Das (6) might well be applied to 
the present case. In that case the mort¬ 
gaged property had been sold in execution 
of a simple money decree and the pur¬ 
chasers were put in possession. Subsequ¬ 
ently to this the mortgagees brought a 
suit for sale on their mortgage without 
impleading the auction-purchaser, lhey 
obtained a decree for sale, the property 
was sold and purchased by a third person . 

(5) (1916) 14 A.L.J. 1146 = 37 I.C. 343. 

(6) (1903) 26 All. 464=1904 A.W.N. 108. 
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That third person brought a suit for 
possession of the property against the 
purchasers in execution of the simple 
money decree and prayed that the latter 
might be allowed to redeem him, and if 
he failed to do so, his right of redemption 
be foreclosed and possession handed over 
to the plaintiff. He failed in the lower 
Court and came up in appeal to this Court. 
The learned Judges observed in the course 
of their judgment:— 

■'In the present case the suit is one, as we have 
said, for foreclosure of the mortgaged property, 
and it is the duty of the Court to work out the 
equities between the parties and to give the res¬ 
pondents the opportunity which ought to have 
been afforded them, when the decree for sale was 
passed in Nath Mai’s suit, of redeeming his 
mortgage. The respondents are entitled to redeem, 
but they are not entitled to anything further by 
reason of the fact that the plaintiff in that suit 
omitted to implead them as defendants. The 
omission to implead them can neither improve 
their position nor the reverse. The plaintiff 
appellant, who purchased the property at a Court 
sale in a suit in which the mortgagee Nath Mai was 
the plaintiff and the mortgagor was the defendant, 
purchased the property, that is. whatever rights the 
mortgagor and mortgagee then possessed, subject to 
the infirmity that the present respondents had not 
been impleaded, and consequently he must suffer 
by reason of the neglect of the plaintiff to implead 
the respondents. He did not get a clear title to the 
property, but he got all the title which Nath Mai 
and the mortgagor could give, and that 
was a title subject to the equity which 
the respondents had of redeeming Nath 
Mai s mortgage and preserving the prooerty for 
themselves. That right will still be secured to 
them. 

In our opinion the only extent to which 
the appellant’s right to sell the property 
is qualified is by a right of redemption in 
the respondent plaintiff which has not 
been affected in any way, because he was 
not made a party to this suit. 

On behalf of the plaintiff respondent 
reliance has been placed on the case of 
Hct Ram v. Shadi Rant (7) as tending to 
show that the mortgage in favour of the 
defendant appellant has merged in the 
decree for sale and the only right left to 
the defendant is to execute his decree, 
and as the decree is not binding upon the 
pkuntiff the defendant appellant is not 
entitled to set up his prior mortgage as a 
defence to the plaintiffs suit. In the case 
abovementioned • their Lordships of the 

*/ c y ^ ou " cl1 wef e.considering the effect 
of Section 89 of the Transfer of Property 
ftet, and having reg ard to the wording of 

<7) (1 ?30 J (?,C)' 407 " 44 Tc. 798=45 I.A. 


that section, came to the conclusion that 
on the passing of an order absolute for sale 
the defendant's right to redeem as well as 
the security were both extinguished and 
that for the right of the mortgagee under a 
security there was substituted the right 
to a sale conferred by the decree. As we 
have stated above, the final decree for sale 
in the present case was passed after the 
Code of Civil Procedure, Act V of 1908, 
came into force. Order XXXIV, Rule 5. 
of the present Code, which has replaced 
Section 89 of the Transfer of Property 
Act, IV of 1882, contains no such provi¬ 
sion about the extinction of the right of 
redemption and security as soon as the 
final decree is passed. Another point 
which distinguishes the Privy Council 
case from the present one is that in the 
former the execution of the decree on the 
basis of prior mortgage had become bar¬ 
red by time, whereas in the present case 
the decree is alive but its execution has been 
stayed at the instance of the plaintiff in 
the present suit. Another Privy Council 
case on which reliance has been placed by 
plaintiff-respondent in support of his claim 
is to be found reported as Matru Mai v. 
Durga Kunwar (8). That case also depend¬ 
ed upon the interpretation of the wording 
of Section 89 of the Transfer of Property 
Act and their Lordships followed the case 
of Het Rain just mentioned. These two 
cases, therefore, do not in any way im¬ 
prove the plaintiff’s position. The cor¬ 
rectness of the decision in the case of 
Janki Prasad v. Kishart Dat (1), was 
doubted by Sir Arthur Strachey, late 
Chief Justice, and Mr. Justice Banerji in 
the case of Deokala Kunwar v. Alitn-un- 
nissa Bibi (9). In the course of his judg¬ 
ment, commenting upon the case of Janki 
Prasad (1) the Chief Justice says :— 

" In that case no doubt the learned Judges held 
that where a prior mortgagee who has noUco of a 
subsequent mortgage obtains a decree for sale 
without making the subsequent mortgagee a party 
to the suit as required by Section 85 of the Trans¬ 
fer of Property Act, 1882, he is not entitled to 
bring the mortgaged property to sale, and it is 
not the proper course to allow the sale to take 
place subject to the subsequent mortgagee being 
given an opportunity of redeeming the decree- 
holder s mortgage. I must say that I feel consi- 
derable doubt as to the soundness of that decision. 
I should have thought that the guiding principle 
was that where a subseq uent mortgagee has not 

(8) (1920) 42 All. 364 = 55 I. C. 969= 47 I. A. 

71 (P, C.) 

(9) (1901) A. W. N. 22. 


45 I.A. 
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been made a party to a suitupon a prior mortgage, 
his interest should be protected by putting him on 
as nearly as possible the same footing as if he 
had been made a party under Section 85 of the 
Act. The object of making him a party under 
Section 85 is to give him an opportunity to redeem 
the prior mortgage, and if he was not given that 
opportunity in the prior mortgagee's suit, I should 
have thought the proper course would have been 
when he brought his suit, to treat him as if he had 
been made such a party, and to give him the same 
right and same opportunity to redeem as ought to 
have been given him in the former suit. The re¬ 
sult of that view would be to allow the sale to take 
place in execution of the prior mortgagee's decree 
subject to the subsequent mortgagee’s right of 
redemption. That would give full effect to the 
object of the Legislature in passing Section 85 of 
the Transfer of Property Act, and would also pre¬ 
vent unnecessary multiplicity of suits. However, 
it was decided otherwise in the case to which I 
have referred. I think we ought to follow that 
decision, though, should the matter ever come 
before a Full Bench, I shall then be free to re¬ 
consider the matter in a way which is not open to 
me in this case." 

That time has now come, and we are in 
full accord with the reasons given by Sir 
Arthur Strachey for doubting the correct¬ 
ness of that case and the reasons given by 
Banerji, J., in his dissentient judgment in 
the case of Bhawani Prasad v. Kallu (10) 
for arriving at the saffie conclusion. In 
our opinion the case of Janki Prasad has 
been wrongly decided and is against the 
principles of law regulating the relation 
between a prior and a' subsequent mort¬ 
gagee as administered by the Courts. 
Equity also is not on the side of the plain¬ 
tiff. We are of opinion that the plaintiffs 
claim for an injunction restraining the 
defendant prior mortgagee from executing 
his decree for sale must be dismissed, and 
his claim for sale under his mortgage 
decreed, subject to his paying up the 
amount due under the plaintiff’s decree on 
the prior mortgage within nine months 
from the date of the passing of the decree. 
The mortgagor judgment-debtor must pay 
up the amount due to the plaintiff within 
six months of this date and in case of his 
failure to do so, the plaintiff will pay the 
amount due under the decree on the prior 
mortgage in favour of the defendant-ap¬ 
pellant, and in that event he will be enti- 
titled to realise the amount so paid and 
amount due on his mortgage by sale of the 
mortgaged property. In case of his failure 
to redeem the property as aforesaid his 
suit for sale will stand dismissed with 
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costs in all Courts. The defendant- 
appellant is entitled to his costs in all 
Courts. 

A ppeal decreed. 
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Walsh and Gokul Prasad, JJ. 

Purshotlam Saran — Judgment-debtor- 
Appellant 

v. 

Hargu Lai (decree-holder) and another— 
Respondents. 

First Appeal No. 12 of 1920, decided on 
30th July, 1920, from an oder of the Sub- 
J.. Moradabad, dated 17th January, 1920. 

Civil P. C., O. 41. R. 5—Allahabad High 
Court Rules—Single Judge sitting as Vacation 
Judge cannot stay execution unless appeal is 
actually pending, 

A single Judge of the High Court sitting as a 
Vacation Judge has no jurisdiction to grant stay of 
execution unless appeal is actually pending 
although he is assured that appeal will be filed as 
soon as the vacation is over and the assurance is 
also made good. 

Piari Lai Banerji and B. E. O'Conor — 
for Appellant. 

Tej Bahadur Sapru, Kanila Kant Varma 
and Saila Nath Mukerji —for Respondents. 

Judgment: —This appeal, which arises 
out of two applications made to the Exe¬ 
cution Court, raises several questions. 
We propose to deal, so far as the decision 
of the case goes, with one point of law 
only which in our view is fatal to the 
appeal. Two applications were made to 
the Court below on the 27th of October, 
1919, to set aside a sale or, in other words, 
to declare that a sale which had been only 
held provisionally had become void in the 
events which had happened. There is a 
difficulty about the application under 
Order XXI, Rule 90. It is clear that the 
reason why two applications were made 
was that a difficulty was felt by the appli¬ 
cants and it was desirable to have an 
alternative or second string to his bow. 
The application under Order XXI, Rule 
90, i.e., the application 112 C, breaks 
down by reason of the fact that no irregu¬ 
larity in publishing or conducting the 
sale was alleged or proved and no attempt 
was made to prove any loss resulting 
therefrom and it is plain law covered by 
authority, namely, Shirin Begamv. Agha 
Ali Khan (1), that it is necessary for the 
applicant to make that position good. 

(1) (1895) 18 All. 141=1896 A.W.N. 9. 


(10) (1895) 17 All. 537= 1895 A.W.N. 212. 
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The other application, which is the sub¬ 
stantial one and which has formed the 
subject of argument before us, we have 
treated as an application under Section 
47 arising out of the execution of the 
decree, being in substance an application 
to declare the sale void and of no 
effect. For the purpose of the point of 
law to be decided it is not necessary to 
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matter. It is sufficient to say that the 
applicant, Lala Purshottam Saran, pur¬ 
chased the interest of the judgment-debtor 
in the property in question subject to a 
heavy liability under a mortgage decree 
which had been obtained by Hargu Lai 
the decree, holder, in 1917, and in Tauu- 
ary, 1919, the decree-holder made an 
application for sale. After considerable 
delay objections were taken by the judg¬ 
ment-debtor or his successor and were 
heard and disposed of on or about the 12th 
of September, and an application was 
made by Purshottam Saran, ,* bath to 
this High Court, which forms the subject 

°hiTu deC i?T At that time n ° appeal 
had been filed against the order dismissing 

the objections. Indeed there could be 

none, because the High Court was closed 

except for vacation business, and it was 

XomhT n ® cessar y that application 
should be made to the vacation Judge. 

The vacat ,on Judge was informed by affi- 

davit that no appeal had been filed and 

that tt was proposed to file an appeal at 

he earliest poss.ble moment, namely, at 

oterf e r at . 0f the next sittings 
of the Court. In view of the fact that 

security had been filed by the applicant 

cabon ar>H° n enterta 'ned the appli. 
cof T a u d S ra nted a stay of the sale. The 
sale had been fixed for the next day and it 

cSr n t°to P r 0 SS t le / 0 r r he ° rder of the High 

Stop the sS 1 CoUrt below in to 
scop tne sale. Arrangements were made 

by telegram oPth 1 ' 1 b ? 1 ° W was “formed 
Court S °5 the , order which the High 
Court had made that day. The Court 

uruer. rtavmg no order of the Hi<rh 
but U m d 6f ° re it a it refused to stop the safe 

«eses~jM 


27th of October, an application was made 
ex parte to the Subordinate Judge asking 
for an order that the sale be declared void, 
and the learned Judge appears to have 
made an order to that effect, but at the 
instance of the other party, also ex parte 
subsequently cancelled it. It is not neces¬ 
sary to deal with the legal effect of this 
particular proceeding, but it is desirable 

tH nr\i nf nut fr* 1 .1 t.. i . i 


* - -- -..w j uu^c mat, 

whether he could or could not cancel the 
order which he had made on the 27th of 
October, if he made up his mind to do so, 
the proper way to do so would be by 
wnting or dictating a fresh order stating 
that his previous order was cancelled and 
giving the reasons for such cancellation. 
1 he practice of scratching out or attemp¬ 
ting to obliterate a previous order already 
passed is wrong. Passing from that the 
next important step was that an appeal, 
towards the end of October, was filed in 
the High Court, when the High Court 
was open for the purpose. The auction- 
purchaser was not made a party to that 

f£ peal . and be was compelled to apply to 
the High Court to be made a party. An 

?_ rd ® r f \° h thls effe , ct was made. The hear¬ 
th! 19 th !/R pea l V S ex P edited and on 
the 19th of December, 19i 9, the appeal 

was dismissed on the merits and the order 

°/ St i a q y , gran * ed b y th e vacation Judge on 
the 19th of September, was discharged 

thl 6 I^ ay H e T e, ^ n passiQ g* observe that 
the learned J udge of the Court below has 

taken an erroneous view of the effect of a 

discharge of this kind. Assuming th! 

y order to have been properly obtained 

C Q our g t ra i! ted W ‘!, hin ; h ° J urisd * c bon of the 

W 3 g ° 0d as far as jt S° es and as 
long as it lasts until it is discharged; and 

made according a ^o 

s ~~ "^fASS'r.,5: 

°* September, was a good order 

tTa Ca,^ P la ' 8 J"™**” wltrf £ 

silli 
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tion in a matter of which it is not already 
seized in appeal. The matter has been 
strongly argued on behalf of the appel¬ 
lant on the terms of Clause-(1) of Rule 5, ' 
and if Clause (1) stood alone, there would 
be a good deal to be said for the contention 
but the provisions in Clause (2) which em¬ 
powers the Court which passed the decree 
to grant a stay on sufficient cause being 
shown during the time provided by law « 
for presenting an appeal, make it quite 
clear that that Court alone has jurisdic¬ 
tion during the period before the appeal 
is presented and we think that this is the 
proper interpretation of Rule 5 as a whole. 
We are confirmed in this view by such 
authority as appears to exist upon the 
subject. In an unnamed ruling reported 
in Bhugwan Chunder Ghose, In re (2) a 
Court of two Judges held that the High 
Court could not, under a provision of the 
law corresponding to the present Order 
XLI, Rule 6, direct a lower Court to take 
security in execution of a decree when no 
appeal had been preferred to the Appel¬ 
late Court against such decree. In 190-1, 
a two Judge Bench in Calcutta, in the 
case of Bhagwat Rajkoer v. Sheo Golam 
Sahu (3), took the view that it is the 
Court which has seisin of the Appeal 
which is competent to stay the carrying 
out of the order appealed against pending 
the hearing of the appeal, iand it was not 
competent to an Appellate Court to stay 
proceedings in the execution of a decree 
of a Subordinate Court merely because an 
Appeal had been preferred against an 
Order of the lower Court refusing to set 
aside the decree. In that case there was 
no appeal pending to the Appellate Court 
against the decree itself. By imga ion 
a strong Bench of five J udges in Calcutta 
took the same view, in the case oi Bal- 
kishen Sahu v. Khugnu (4). That Court 
held that the Court which has seism of 
the appeal can make an order staying 
proceedings pending^the h^rmg. ^ 

Mused f that Bench to be constituted that 

IBS8®Sfa*~ 


diction and could have no legal effect in 
nullifying the sale which took place on 
the 20th of September. On this ground 
alone the appeal fails and the application 
was rightly dismissed, though, as appears 
by what we have said, not upon the 
grounds upon which - the learned Judge 
dealt with the matter in his judgment. 
Both the respondents, the decree-holder 
and the auction-purchaser, must have 
their costs of this appeal. 

Appeal dismissed. 
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Tudball and Kanhaiya Lal, JJ. 

Mahmud Jahan Begam —Defendant-Ap¬ 
pellant 

v. 

Gobind Ram and others— Plaintiffs-Res- 

^FRs^Appeal No. 363 of 1917, decided 
on 9th June, 1920, from a decree of the 
Addl. Sub-J., Meerut, dated 30th April, 

1917. „ . . , 

{j p Land Revenue Act , S. 4 — Parao ts part 

Roadways, uncultivated plots and even abade- 
sites of villages are all within the boundaries of a 
mahal, although no income may be derivable 
from them. Hence a parao which ^ asra 
and khata number is part of a mahal and a i»rU 
to, o f . parao can be rn.de ^ b, ^ooo 

Iqbal Ahmad— for Appellant. 

B. E. O’Conor— for Respondents. 

Judgment:— This is an appeal by one 
defendant out of a large number of parties 
to a partition suit instituted m the Civil 
Court. Gobind Ram, Han Ram and 
Anand Ram sued for partition of their 
shares in certain properties claiming a 
three-fifths share therein. The P ro P er ty 
consisted of house property and some 
Zamindari and other miscellaneous pro- 
perties. Among the items of Parties 
which they sought to divide were three 
items, namely, khata khewat No. 35, 
khata khewat No. 65 and khata khewat 
No. 66 in qasba Meerut. While the suit was 
pending Anand Ram died and was suc¬ 
ceeded by his two daughters Mu^mmat 

Bhagwanti and Musammat Sita. A pre 
minary decree for partition was passed o 
of September, IMS. «der wtah 
the three plaintiffs were held en itled oa^y 
to a one-fifth share and not to the three 

M,hS tTe Utt of February 

JSufSjSItoS Anand Ram sold to 
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one Ram Saran Das a two-fifths share in Begam raised at least two objections with 
khata khewats Nos. 35, 65 and 66 which which we are concerned in this appeal, 
they claimed in the suit. This of course An examination of the plaint will show 
was prior to the preliminary decree. On that there are attached to that plaint two 
the 20th of February, 1912, Gobind Ram or three lists of property. List A was a 
sold his one-fifth share that he claimed in detail of immoveable non-Zamindari pro- 
the same three properties to Ram Chan- perty, item 10 of which was a parao or an 
dar Sahai. On the 1 5th of August, 1912, encamping ground together with thatched 
Ram Saran transferred to Ram Chandar shops, for the sale of chaff and fuel, 
Sahai the rights and interests that he had situated in the city of Meerut bounded as 
acquired from Hari Ram and Anand Ram below. In list B item No. 8 was 5 bigha9 
on the 14th of February, 1912. In this 12 biswas pukhta of land bearing a jama of 
way Ram Chandar Sahai purported to Rs. 65, entered in the khewat as a khata 
have acquired the whole three-fifths share khewat No. 65 situate in the resumed 
claimed by Gobind Ram, Hari Ram and Lakhiraj mahal in qasba Meerut, district 
Anand Ram in the three khatas mentioned. Meerut. Mahmud Jahan Begam's first 
On the ?lst of February, 1914,after the plea was that this parao is part and parcel 
preliminary decree, Ram Chandar Sahai of khata khewat No. 65, that the land 
sold to Calyan Singh all the interests that thereof could not be divided by the Civil 
he had acquired in these three khatas. He Court as it was part of a mahal, that it 
purported to sell a three-fifths share there, was not, therefore, divisible under the 
in. On the 26th of March, 1917, Kalyan compromise and that she was entitled to a 
Singh transferred his rights and interests one-fifth share therein. The Court below 
to the present appellant, Mussammat held that the parao not being assessed to 
Mahmud Jahaq Begam. In his sale-deed he Government revenue was divisible by the 
sets forth all the previous transfers made Civil Court and not by the Revenue Court, 
by Gobind Ram, Hari Ram and Anand Ram and secondly that Mahmud jahan Begam 
of a three-fifths share; the fact that they had acquired no share in the parao under 
have been held to be owners only of a one- the sale-deeds which we have mentioned 
fifth share was set out plainly and simply above. 

apd also that he transferred his interests to The lower Court's finding, on both these 
tfie present appellant. Up to that time no points have been contested before us So 
final decree had been prepared. The pre- far as the liability of the site of the 'Parao 
Uminary decree came up to this Court on to be divided by the Civil Court is con- 

--» ■ - • cerned we have to see whether or not it is 

a part and parcel of a mahal as defined in 
the Land Revenue Act. The evidence of 
the patwari, Ishwari Prasad, is to the 
effect that the parao has a khasra No. 952 
and that it is included in the khata khewat 
No. 65. He says that this parao has not 
been assessed to revenue and the-rest of the 
khata khewat No. 65 is assessed to reve- 
nue. The lower court has held that it is 
liable to be partitioned by the Civil Court 
because it is not assessed to Government 
revenue apd because it is abadi land with 
which the revenue Courts have no concern. 
It says that a mahal is a revenue-paying 
unit and since the parao is not assessed 
to revenue it is not part of the mahal and 
therefore Section 233 (k) of the Land 
Revenue Act is not a bar to the partition¬ 
ing of abadt land by the Civjl Court. With 
this decision of the learned Subordinate 
’ J udge we are unable to agree. The 
“ jnahal ” as defined in Section 4 of 
Land Revenue Act is (a) any local 


word, 

thd 

area) 


u was upneia, ana tnat no 
doubt ^plains the delay in the prepara¬ 
tion °f the final decree. The present ap¬ 
pellant was made a party to the suit on 
the 10th of April, 1917. On the 20th of 
Ap r i!, 1917, all the other persons who 
were parties to the suif filed a petition of 
compromise in thp Court below in respect 
to. what thpy cppsidered as the non-Zamm- 
dari property, setting forth certain lots and 
askjpg that those lots might be decreed to 
those persons to whom they had been allott- 
ed by the compromise. Asf or the Zamindari 
property it was held that it qould only be 
divided by the Revenue Court under the 
terms of the Land Revenue Act. Mahmud 
Jahan Begam was no party to that com¬ 
promise and if that comprqmise had dealt 
pply wjth the property which was apart 

[5°“ t i* e ,! har ® acquired by her in khata 
ftfeewsts Nos, 35, 65 and 66, then she was 
not a necessary party to it. Her rights and 
interests were divisible by a partit.ipn in 

gm*. mm 
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held under a separate engagement for the 
payment of land revenue ; provided that 
if such area consists of a single village or 
portion-of-a village, a separate record of 
rights has been framed for such village or 
portion, a mahal also includes (b) any 
revenue free area for which a separate 
record-of-rights has been framed. With 
class (c) and ( d) of the definition we are 
not concerned. Ordinarily speaking in a 
mahal there are many plots of land which, 
speaking colloquially, are not assessed to 
revenue, i.e., there is no income derived 
from them which is to be taken into con¬ 
sideration at the time of the assessment of 
revenue. Roadways, uncultivated plots and 
even abadi sites of villages are all within 
the boundaries of a mahal, although no 
income may be derivable from them. The 
total income of the mahal is taken into con¬ 
sideration at the time of settlement, aDd on 
that, as a basis, revenue is fixed upon the 
whole mahal and the whole mahal is held 
under ODe engagement for the payment of 
revenue. A mahalmay be, and frequently is, 
divided and sub-divided into many different 
^attis and khatas and the revenue is distribu¬ 
ted over these sub-divisions. Each of these 
sub-divisions may contain land which is 
waste like the present parao land and the 
income from which may or may not have 
been taken into consideration in the fixing 
of the revenue. But the fact remains 
that all areas within the mahal are pri¬ 
marily responsible for the revenue of the 
mahal. Equally so in the case of a khata , 
which is but a sub-division of a mahal. 
In former days, under the rules fixed by 
the Board of Revenue, if a zamindar 
planted trees upon cultivated land in his 
mahal, when the grove was well establish¬ 
ed Government used to reduce the 
revenue of the area planted with trees. 
That was done as an inducement to 
zamindars to plant groves; the area thus 
granted, though free in a way from Govern¬ 
ment revenue, yet was part and parcel of the 
mahal and the whole mahal remained res¬ 
ponsible to Government for the revenue 
assessed upon it. In the present case 
the patwari’s evidence leaves it beyond a 
shadow of doubt that this parao actually 
bears Khasra No. 952, that it is within 
khata No. 65, and though it may be that 
revenue was not fixed upon it still it re¬ 
mained a part and parcel of the khata and 
therefore responsible to Government for 
the total revenue fixed upon that khata. 
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There can be no doubt that if the revenue 

was not paid Government would be with- 

in its right if it attached and sold this 
parao land for the purpose of recovering 
the revenue. This parao (i.e., the site and 
not the houses that may be standing upon 
it) is therefore part and parcel of the 
mahal and as such is divisible by a parti¬ 
tion suit in the Revenue Court. In so 
tar, therefore, as the decree by the lower 
Court purports to divide up the area of 
this parao is concerned it is bad and we 
must set it aside. It must be carefully 
noted that this does not affect the division 
of the house property standing upon it. 
House property is property which cannot 
be divided or partitioned by a Revenue 
Court. It is only the site of these houses 
in so far as they are part and parcel of 
the mahal that a Revenue Court can 
divide. We would like to point out to 
the Court below that partition of sites, i.e., 
abadi land in similar circumstances is 
done every day by those Courts and the 
power of Revenue Courts to divide up 
the abadi land has never yet been ques¬ 
tioned. 

(It was held on the evidence that the 
appellant had a one-fifth share in the 
parao.) 

We, therefore, allow this appeal. We 
set aside the decree of the Court below in 
so far as it operates on the land of the 
parao. So far as it has divided the house 
and other properties standing upon the 
parao the decree will stand. We also 
declare that the land of this parao is part 
and parcel of khata khewats Nos. 65 and 
66 and that Mahmud Jahan Begam is 
entitled to a one-fifth share therein and 
that this property is divisible only by a 
partition under the Land Revenue Act. ' 

Appeal decreed. 
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Mears. C. J., and Sulaiman, J. 

Deba Nand —Petitioner 
v. 

Anatidmani —Opposite Party. 

Civil Mis. Reference No. 236 of 1920, 
decided on 7th August 1920, made by 
Local Government. 

Hindu Law—Guardianship—Father can 
orally or by writing appoint anyone as guar¬ 
dian after his death. 

A Hindu father can by word or writing nomi¬ 
nate a guardian for his children, the nomination 
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taking effect after bis death, and be is unrestric¬ 
ted in the choice of a guardian and may exclude 
even the mother from the guardianship. 

[P. 347. C. 2.] 

Damodar Das —for Petitioner. 

M.L. Agarurala —for Opposite Party. 

Judgment:—This is a reference by 
the Local Government under Rule 17 of 
the Rules and iOrders relating to the Ku- 
maun Division. The facts are clearly set 
forth in the letter of reference. 

The plaintiff Anandmani was the minor 
son of one Chandramani and formed a 
joint Hindu family with him. Chandra¬ 
mani by a written will appointed the de¬ 
fendant Deba Nand, his nephew, a guar¬ 
dian of the plaintiff’s person and property. 
On Chandramani’s death the testamen¬ 
tary guardian in 1910 took over the 
management of the estate. In 191-3 Mu- 
sammat Parbati, the widow of Chandra* 
mani, acting as the next friend of her 
.minor son Anandmani, brought the suit, 
,out of which this reference has arisen, for 
.rendition of accounts, damages and for 
the removal of Deba Nand from the 
managership of the property. The case 
for the plaintiff was that no valid will had 
been made by the deceased, nor had he 
any authority tp appoint a guardian of 
his minor son by will, and that the de¬ 
fendant had been guilty of mismanage¬ 
ment. The defendant pleaded that the 
will was a valid one and was binding on 
the plaintiff, and denied the allegations of 
mismanagement. The Court of first in¬ 
stance decreed the suit. On appeal the 
District Judge found that the will had 
l)een validly executed by Chandramani, 
who had been of sound disposing mind, 
aUd that no mala /ides or lack of prudence, 
due diligence or care on the part of the 
defendant had been established. On these 
findings he set aside the decree of the first 
court and dismissed the suit. The lear¬ 
ned Commissioner in second appeal accep¬ 
ted all the findings 'of fact, but holding 
that the plaintiff’s father had no power to 
appoint a guardian of the minor’s proper¬ 
ty by will, restored the decree of the 

C °mu °* l nstance decreeing the suit. 

The main qnesti'on for our coasider- 
a ^°n js whether a Hindu father has under 
the Hindu law power to appoint by will a 
guardun of the property of his ittinor son. 
A he difficulty is caused by the circum¬ 
stances Mr. Mayne says, that “little is to 

00 S.® sub J ect of guardianship 
in works on Hindu law." There can, how- 


ever, be no doubt that the father is the 
natural guardian of his minor son and or¬ 
dinarily is the best person to judge under 
whose care and protection his son should 
be brought up and by whom his property 
should be managed during his minority. 
The power to appoint a testamentary 
guardian would be quite consonant with 
the parental authority which a Hindu 
father has a right to exercise over his son. 
At least there seem to be no provisions of 
Hindu law opposed to the exercise of 
such a power. As early as 1866 it was 
laid down in the case, of Saobah Doorgah 
Lai Jha v. Raja Neelanund Singh (1) that 

" No doubt the mother is the natural guardian 
of her child; and were any person to attempt to 
deprive her of this right without authority, her 
right would under ordinary circumstances be 
supported ; but we are not aware of any provi¬ 
sions of the Hindu law, nor have any such been 
shown us in support of the Principal Sudder 
Ameen’s view, which prohibit a father from ap¬ 
pointing, by writing or by word; any other person 
than the mother to be the guardian of his minor 
children." 

The facts of that case are certainly dis¬ 
tinguishable from those of the present 
case, but the statement of the law 
contained therein has not, so far as 
we are aware been ever doubted. In 
fact the case has been accepted by 
several eminent commentators as an 
authority for the proposition that a Hindu 
father can by word or writing nominate a 
guardian for his children, the nominatiou 
taking effect after his death, and that he is 
unrestricted in the choice of a guardian 
and may exclude even the mother from the 
guardianship. Vide Trevelyan’s Law of* 
Minors, Chapter IX, p. 62, 5th Edition ; 
Ghosh's Hindu Law, page 1013, 3rd 
Edition; and Dr. Gour's Hindu Code, 
paragraph 59, page 401. 

In the case of Albrecht v. Bathee Jellamma 
(2) the rule that a Hindu father has power 
to appoint a testamentary guardian for his 
minor son, as enunciated in the case of 
Soobah Doorgah Lai Jali v. Raja Netlanund 
Singh (1), was quoted with approval. The 
learned Judges, however, thought that the 
wishes of the father were not conclusive 
and that in a case under the Guardians and 
Wards Act the paramount consideration 
would be the welfare of the minor, and 
that if it would be injurious to the minor 
to give effect to the father’s wishes the 
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Court WI, 1 interfere even in the father’s 
nre-time. 

The case before us is not one arising 
under the Guardians and Wards Ac? 
where the District Judge may hqve very 
wide powers of interference. Here the 
suit in substance is one brought by the 
mother of the minor as his next friend, 
and is directed against the defendant who 
nad been duly appointed guardian by the 
minor s father under a will. No act of 
misfeasance or bad management has been 
proved against him. We are of opinion 
that the mother acting as the next friend 
of the minor, is not under the circum¬ 
stances of this case entitled to an order 
removing the defendant from the guardian¬ 
ship of the property of the minor, as on 
the authorities the power of a Hindu 
father to appoint a testamentary guardian 
of the property of his minor son seems to 
be well recognised. If the defendant is 
not a fit and proper person to remain a 
guardian of the minor’s property, it may 
still be open to persons interested in his 
welfare to seek redress under the Guar¬ 
dians and Wards Act. 

Having regard to the fact that all the 
allegations as to the invalidity of the will 
and the bad faith, negligence and bad 
management of the defendant have been 
found against the plaintiff, the suit cannot 
be said to have been for the benefit of the 
minor. The proper person liable for the 
costs of the defendant is Musammat 
Parbati, the next friend herself. 

Our answer to the questions referred to 
us are therefore as follows :— 

(1) The learned Commissioner was not 
right in holding that in this case the 
deceased father had no power to appoint 
a guardian to the property by will and in 
decreeing the suit on this ground. 

(2) The costs of litigation including the 
costs of this reference should be borne by 
Musammat Parbati, the next friend of 
the minor. 

Reference answered. 
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Dist, J., Ghazipur, dated 14th December, 

Religious Endowments Act (1863). S 5— 
Order under, is not appealable. 

No appeal lies from an order under Section 5 
oi Keligious Endowments Act. [P. 348, C. 2.] 

Hanbans Sakai and Lakshmi Narain —for 
Appellant. 

Purushottam Das Tandon—lox Respon¬ 
dent. r 

Judgment:— This appeal has been 
filed from an order of the District Judge 
of Ghazipur, dated the 14th of December, 
1917, purporting to be under Section 5 of 
the Religious Endowments Act (No. XX 
of 1863). The proceeding started by an 
application under Section 5 of the said 
Act is a miscellaneous proceeding and not 
a suit, and the order passed by him under 
that Section is in no sense a decree, nor 
does the Act make any provision for an 
appeal from an order under that Section- 
In our opinion, therefore, no appeal lies 
from the said order. We are fortified in 
this view by the decision of their Lord- 
ships of the Privy Council in the case of 
Minakshi Naidu v. Subramanya Sastri (1), 
which has of course been followed in sub¬ 
sequent cases. This appeal, therefore, 
fails and is dismissed with costs. 

Appeal dismissed. 

(1) (1887) 11 Mad. 26=14 I. A 160=5 Sar. 54 
(P. C.). 


A. I* R- 1921 Allahabad 348 (1). 

Mears, C. J., and Sulaiman, J. 
Pritam Gir— Applicant-Appellant 


v. 


Mahant Basdco Gir— Opposite Party- 
Respondent. 

First Appeal No. 45 of 1918, decided 
on 12th June, 1920, from a decree of the 
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(Full Bench.) 

Tudball, Ryves and Gokul Prasad, JJ. 

Mullo and another —Plaintiffs-Appellants 

v. 

Ram Lai and others —Defendants-Res¬ 
pondents. 

Second Appeal No. 1241 of 1917, decid- 
ed on 27th July, 1920, from a decree of 
theSub-J., Budaun, dated 16th August, 
.1917. 

Civil P . C., S. 77— Rent suit in Rev. Court — 
nJ Defendants alleged to be liable as sub-tenants — 
Defendants denying allegation and claiming to 
be occupancy tenants — Defendants' contention 
overruled—Defendants subsequently suing for 
a declaration that they arc occupancy tenants u 
Suit is barred . 

In a former suit in Revenue Court which wis 
one for rent, the defendants contended 1 that they 
were occupancy tenants and not sub-tenants *i>f 
plaintiffs as alleged and were hot liable to Ipay 
rent. The suit was however decreed against them. 
Subsequently the defendants brought a suit for a 
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declaration that they were the occupancy tenants 
of the land. 

Held, that the decision of the Revenue Court 
barred the suit. 

Mukhtar Ahmad —for Appellants. 

Lakshmi Narain for Dttrga Charan 
Banerji —for Respondents. 

Judgment:—The facts of the case out 
of which this appeal has arisen are as 
follows:— 

One Hulasi was recorded as an occu¬ 
pancy tenant of a certain holding for 
many years prior to 1300 Fasli (corres¬ 
ponding to A. D. 1893.) In 1301 Fasli 
there was a new settlement and the 
names of Pitai and Reoti, the sons of 
Dudha, were recorded as occupancy 
tenants of that holding, and the name of 
Hulasi was removed. Apparently the 
latter continued in possession, because in 
the year 1898 Pitai and Reoti issued a 
notice of ejectment against him, which he 
proceeded to contest under Section 39, 
Act XII of 1881. The Revenue Court 
decided in favour of Hulasi that he was the 
occupancy tenant, and no appeal was pre¬ 
ferred from that deoision. In the year 1915, 
Ram Lai and Dudha, the sons of Pitai 
hhd Budha, son of Reoti, sued the present 
plaintiffs-appellants . and their brother 
Ghasi for arrears of rent. This suit was 
in respect of one of the plots (No. 851) 
which constituted Hulasi’s holding. 
Budha, iMula and Ghasi are not the des¬ 
cendants of Hulasi, but are the sons of 
his brother, Nain Sukh. The claim was 
based on the allegation that these nephews 
of Hulasi were sub-tenants of the land, 
holding, from the plaintiffs therein. The 
Assistant Collector of the first class in 
whose Court ithe suit for rent was brought 
decided in favour of the then plaintiffs. 
In that case the defendants pleaded that 
they were not the sub-tenants but that 
they were the actual occupancy tenants of 
the land itself. The case was decided on 
tbe 5th of May, 1916. • 

An examination of the judgment shows 
that after Hulasi’s death these persons, 
the nephews, claiming to be the heirs to 
his occupancy holding, took possession of 
it, that a suit for ejectment was brought 
against them bythe landlord in 1914, that 
it'was held that they had nop inherited the 
oedupanoy'rights and'they were ejected. In 
view of this subsequent decision of 1914, 
and In' Vietv .of the evidence before him 
given% thePatwari, the Assistant Collec¬ 
tor held that they were 'the SUb-tenants of 


the plaintiffs in that suit, and decreed the 
suit for rent. Thereupon, the present 
plaintiffs, two of the then defendants, 
brought the present suit in the Civil l 
Court for a declaration that they weretKe ) 
occupany tenants of the land, as against 
the defendants who were the plaintiffs in 
the rent suit. It is to be noted that the 
zamindar intentionally has not been made 
a party to this suit, although he is vitally 
interested in the matter. One of the three 
brothers did not join in the suit and was 
made a pro forma defendant. The suit 
relates to one of the plots, No. 851. The 
rest of Hulasi’s holding is not in dispute, 
and in view of what we have said regard¬ 
ing the ejectment proceedings taken by 
the landlord, it could not be involved in 
this suit. 

The court of first instance decreed the 
plaintiffs’ claim. The lower appellate 
Court has dismissed the claim. It has 
held that the decision of the 5th of May, 
1916, is res judicata and it is not open now 
to the plaintiffs-appellants to re-raise 
the point. We think the case is govern¬ 
ed by the decision of this Court in Kishore 
Singh v. Bahadur Singh (1). There can 
be no doubt whatsoever that in the pre¬ 
sent case an attempt has been made in the 
present suit to get round the decision of 
the rent court that the plaintiffs are the 
sub-tenants. In the reported case the pre¬ 
vious suit in the Revenue Court was one 
in ejectment, but we do not think that 
that can make any difference to the prin¬ 
ciple applied, and we do not think that the 
Civil Court is empowered to go behind 
the rent court’s decision or to set it aside. 
It will be noticed that the former decision 
of 1893 in favour of Hulasi had its full 
effect, but the subsequent decision was 
not contrary to the former decision of 
1898. It was based on different facts and 
was decided in favour of the plaintiffs on 
the ground that the sons of Nain Sukh 
had not inherited the occupancy tenure of 
Hulasi. There is no necessity, therefore, 
to hold which of these two decisions is 
binding, for they do not clash. In our opi¬ 
nion there is no force in this appeal and the 
suit has been rightly dismissed. We, 
therefore,-dismiss this appeal with costs. 

Appeal dismissed. 


(t) (1918) 41 All. 97—48 I. C. 470» 17 A.L.J. 
933. 
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fUDBALL AND KANHAIYA Lal, JJ. 

Bhagivati Prasad and others— Defend- 
ants-Appellants 

v. 


Shafaat Muhammad and others —Plain¬ 
tiffs-Respondents. 

First Appeal No. 402 of 1917, decided 
on 7th June 1920, from the decree of the 
Addl., Sub-Judge, Basti, dated-7th May, 
1917. 


Transfer of Property Act, S. 82 —Properties 
sold under prior mortgage are not liable for 
debt under puisne mortgage. 

Properties which have once been sold to partly 
satisfy the decree under a prior mortgage, can no 
longer be held liable for any portion of the puisne 
mortgage debt, although the puisne mortgagee 
may himself be the prior mortgagee and also 
decree-holder purchaser, and he may have paid a 
disproportionately low price for the properties. 

[P. 350, C. 2.] 


M.L. Agarwala and Harbans Sahai —for 
Appellants. 

Surendra Nath Sen —for Respondents. 

Judgment: —This appeal is connected 
with F. A. No. 321 of 1917, which we 
have just heard and decided. It is an 
appeal by the defendants 1 and 2, and 
relates to the three villages, Dharaoli, 
Kundrupur and Hanumaopur. Thepoint 
taken before ns is a very brief one. The 
present appellants are the representa¬ 
tives of Sarju Prasad who is the mort¬ 
gage under the three mortgages of 
the 1st of August, 1879, the 14th of 
December, 1883, and the 9th of January, 
1885. It is an admitted fact that under 
the decrees obtained under two prior 
mortgages these three villages, Dharaoli, 
Kundrupur, and Hanumanpur, were sold 
and purchased by the decree-holder. It 
is for this reason, it is urged, that these 
three viilages cannot be in any way liabje 
for contribution towards the sum paid by 
'the plaintiff to save his property from 
sale. The learned Subordinate Judge has 
calculated the value of these three villages 
in a certain manner to which exception 
is taken, but which we need not now 
consider. He found that the values were 
greater than the sums paid by the decree- 
holder when he purchased in execution of 
the decree obtained on the prior mortgages. 
As the decree-holder was also the decree- 
holder under the third mortgage, he has 
held that the three villages are proportion- 
ately liable with a fourth village Rupgarh, 
and in calculating the proportionate 


liability he has deducted, from their 
actual values, the sums paid by the decree- 
holder when he purchased them at auction 
sale. It is urged, and we think with con¬ 
siderable force, that, whatever may have 
been the price that the decree-holder paid 
for them at the auction sale, the properties, 
having once been sold to partly satisfy the 
decree under a prior mortgage, can no 
longer be held liable for any portion of the 
puisne mortgage debt. We think that the 
principle which underlies the decisions in 
Hart Raj Singh v. Ahmad-ud-diti Khan (1) 
and Bohra Thakur Das v. Collector of 
Aligarh (2) governs the present case. As 
was laid down in the former of these two 
decisions, the unsold portion of the mort¬ 
gaged property affords the fund out of which 
the claims of the persons whose villages 
had contributed more than their common 
share of liability must be satisfied. In the 
latter of these two cases it was laid down 
that where two properties are mortgaged 
under a second mortgage, and one of them 
is swallowed up by a first mortgage, the 
whole burden of the second mortgage falls 
entirely on the remaining property, the 
owner of which has no right to contribu¬ 
tion against the owner of the property sold 
to satisfy the first mortgage. The fact 
that the auction-purchaser at the sale in 
execution of the decrees obtained on the 
prior mortgages is a decree-holder and the 
same person who is the owner of the third 
mortgage and the third decree, and the 
fact that he obtained the property at a 
low price seem to us not to aifect the case 
in any way. These three villages were 
liable for all three of the mortgages. They 
were sold under the first two decrees with 
several other properties and the decrees 
remain still unsatisfied. If the third 
mortgagee had been a separate person he 
could not possibly have proceeded against 
this property for the satisfaction of his 
decree. It is quite clear that so much of 
the security for the third mortgage had 
vanished and had been swallowed up in 
satisfying, partly, the claims of the first 
two mortgages.There remains nothing that 
could be sold under the third decree, and 
therefore nothing in these three villages 
which could possibly contribute towards 
the plaintiff’s claim. We think that the 
decision of the court below on this point 

(1) (1897) 19 All. 545=1897 A.W.N. 168. 

(2) (1906) 28 All. 593=3 A.L.J. 439= 

1906 A.W.N. 150. 
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is wrong and we, therefore, allow this 
appeal; so far as that decree directs that 
any portion of the sum decreed to the 
plaintiff shall be recoverable by the sale 
of these three villages, it is set aside. The 
suit as against the present appellants 
will therefore stand dismissed. They 
will have their costs in both Courts. 

Suit dismissed. 
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Mears, C. J.,and Sulaiman, J. 

Basdeo Gir— Petitioner 

v. 

Pritum Gir —Opposite Party. 

Civil Revision No. 42 of 1918, decided 
on 12th June, 1920, from an order of the 
Dist. J., Ghazipur, dated 14th December 
1917. 

Religious Endowment Act {1863), Ss. 4 and 5 
—Temporary manager can be appointed only 
when office of trustee to whom property trans¬ 
ferred under S. 4falls vacant. 

The District Judge would have jurisdiction to 
appoint a temporary manager of trust property 
under Section 5 of the Act only in the case where 
a vacancy has occurred in the office of trustee to 
whom such property shall have been transferred 
under Section 4 of the Act. Where the District 
Judge does not at all consider the question of the 
applicability of Section 5, his order is open to 
revision by High Court. [P. 352, C. 2; P. 353.C.1.] 

Haribans Sahai and Lakshmi Narain —for 
Petitioner. 

. Purushottam Das Tandou —for Opposite 
! Party. 

: Judgment:—This is an application in 
revision under Section 115 of the Code of 
Civil Procedure against an order of the 
District Judge of Ghazipur, dated the 
14th of December, 1917. Before we can 
interfere in this revision we have to be 
satisfied that the case falls under one or 
other of the three clauses of Section 115 
of the Code of Civil Procedure. The pro¬ 
perty in dispute in this case belongs to a 
Math situated in Qasba Bairia. It ap. 
pears that in 1901 a suit was brought 
Under Section 92 of the Code of Civil 
Procedure for the removal of the then 
trustee and that ultimately, in 1903, the 
trustee was removed and another trustee 
was appointed by the District Judge. 
There were several successors to that 
trustee, the last one being one Ratna 
Nand Gir ; Rama Nand Gir died on the 
7th of October, 1916. On his death a dis¬ 
pute seems to have arisen a9 to the, sue- 
cession'td that Mathl There was an ap¬ 


plication for mutation of names made by 
Basdeo Gir which was resisted by one 
Mst. Se.va Giri alias Sudhi Mai, and one 
Sheo Ram Gir. On the 20th of October, 

1916, Mst. Sewa Giri alias Sudhi Mai 
filed an application in the Court of the 
District Judge of Ghazipur to the effect 
that Rama Nand Gir had died and that the 
Math was without any head and manager. 
The application purported to be an appli¬ 
cation under Act No. XX of 1863 and it 
was prayed that an order for the manage¬ 
ment of the said Math should be passed 
immediately and the whole of the property 
should be confiscated and made over to the 
Collector. This application was support, 
ed by an affidavit. The learned District 
Judge, without issuing notice to any other 
party concerned and apparently without 
holding any inquiry at all, passed an order 
there and then appointing the Collector of 
Ballia as the manager of the Math and 
directing that he should continue to act as 
such until some other person should by 
suit have established his right of succes¬ 
sion to th egaddi of the Math. After this, 
on the 15th of November, 1916, Basdeo 
Gir brought a suit for a declaration that he 
wasaMahant. In this suit he had implead- 
er Musammat Sewa Giri, Sheo Ram Gir 
and also the Collector of Ballia. On the 4th 
of April, 1917, he obtained an ex parte 
decree. Having obtained his decree he 
filed an application on the 11th of April, 

1917, in the Court of the District Judge 
praying that inasmuch as he had establi¬ 
shed his title to the Math, the property 
should be handed over to him. On the 
next day the learned District Judge passed 
an order directing that the Collector of 
Ballia should deliver the possession of the 
property to Basdeo Gir. This order also 
seems to have been passed without there 
having been any formal inquiry. Sheo 
Ram Gir, a defendant against whom the 
ex parte decree had been obtained, applied 
for setting aside that decree on the ground 
that the summons had not been served on 
him. The decree was set aside as against 
Sheo Ram Gir on 26th of May, 1917; the 
other two defendants, however, not 
having made any application for the sett, 
ing aside of that decree, the decree against 
them stood good. After the case had 
been restored, an application seems to 
have been made by Sheo Ram Gir to the 
District Judge requesting him to hand over 
possession of the property to the Colleqtor, 
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On the 6th of June, 1917, the learned 
District Judge dismissed that application, 
holding that, inasmuch as the decree 
had been set aside only as against 
Sheo Ram Gir, he was not prepared to 
deprive Basdeo Gir of the Math property 
pending the disposal of the suit as against 
Sheo Ram Gir. When Basdeo Gir found 
that Sheo Ram Gir was prepared to con¬ 
test his claim he thought fit to withdraw 
his suit and exempt him. On this the 
learned Subordinate Judge before whom 
the case was pending passed an order on 
the 16th of August, 1917, saying that as 
the plaintiff did not wish to have his title 
threshed out as against the defendant 
Sheo Ram Gir his suit against that de¬ 
fendant must be dismissed. He accord¬ 
ingly dismissed the suit as against Sheo 
Ram Gir. In the meantime one Jagdesha 
Nand had brought a civil suit against 
Basdeo Gir for a declaration that he him- 
self was the rightful trustee of this Math 
property and that the defendant Basdeo 
Gir was not a trustee at all. This suit 
appears to have been dismissed by the 
first Court on the 25th of August. 1917. 
The learned Subordinate Judge held that 
Jagdesha Nand had failed to prove that 
he was the trustee of the property. He, 
however, also went on to find that Basdeo 
Gir, the defendant, had failed to prove his 
title. A copy of this judgment was direct¬ 
ed to be sent to the District Judge of 
Ghazipur for consideration. On the 
arrival of a copy of this judgment in the 
Court of the District Judge two applica¬ 
tions were filed; one was an application 
by Basdeo Gir, dated the 3rd of September 
1917, and another by one Mahant Pritain 
Gir, dated the 18th of September, 1917. 
In his application, dated the 3rd of Sep¬ 
tember, 1917, Basdeo Gir pleaded that 
Act No. XX of 1863 had no application 
to the Math property at all and he also 
urged that the finding of the learned Sub¬ 
ordinate Judge in Jagdesha Nand's suit bn 
issue No. 4 was wholly unnecessary for 
the decision of that suit and should not be 
taken into account. Mahant Pritam Gir, 
however, urged that the judgment of 
the Subordinate Judge was conclusive and 
that the endowed property ought to be 
confiscated. It was on these applications 
that the District Judge on the 141th of 
December, 1917, ordered that the Collec¬ 
tor should takeover possession of this 
property from Basdeo Gir. It is this last 


order which is the subject of revision in 
this Court. 

On behalf of the applicant it is contend¬ 
ed that before the learned District Judge 
proceeded to act under this Act he should 
have satisfied himself that he had juris¬ 
diction to act. Before Section 5 of Act 
No. XX of 1863 can be made applicable, 
it is clear from a perusal of Sections 4 and 
5 of the Act that the property in question 
should be one which had been under the 
management of any trustee, manager, or 
superintendent at the time of the passing 
of the Act and that the said property 
should have been transferred to such 
trustee, manager or superintendent by the 
Local Government as directed by that 
Act. Section 5 clearly says that “ when¬ 
ever from any cause a vacancy shall occuf 
in the office of any trustee, manager oi; 
superintendent to whom any property shall 
have been transferred under the last preced¬ 
ing section, and any dispute shall arise 
respecting the right of succession to such 
office, it shall be lawful for any person 
interested in the mosque, temple or reli¬ 
gious establishment to which such pro¬ 
perty shall belong, or in the performance 
of the worship or of the service thereof or 
the trusts relating thereto, to apply to the 
Civil Court to appoint a manager etc.” 
We are of opinion that it is clear from the 
language of Sections 4 and 5 that the 
District Judge would have jurisdiction taj 
appoint a temporary manager of trust 
property under Section 5 of the Act only 
in the case where a vacancy has occurred 
in the office of trustee to whom such pro¬ 
perty shall have been transferred under] 
Section 4 of the Act. This is the view 
taken by the Madras High Court in Ittuni 
Panikkar v. Irani Nambudripad (1) and 
Gopala Ayyar v. Arunachallam Chetty (2), 
and by the Calcutta High Court in Mohunt 
SheonandanGir v. Dhupan Upadhya (3). If 
then it be the fact that this is not a case 
which falls under Section 4 of the Act, 
then the District Judge would have no 
jurisdiction to proceed under Section 5. 

On behalf of the respondent, however, 
it is contended that this point had not 
been raised expressly before the District 
Judge, and that in fact the applicant 
Basdeo Gir had acquiesced and acted upon 
the order of the Distric t Judge, dated the 

( 1 ) (1881) 3 Mad. 401. 

(2) (1902) 26 Mad. 85. 

(3) (1910) 14 C.W.N. 1104=7 I.C. 164. 
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20th of October, 1916, and that therefore 
it is clear from the conduct of Basdeo’Gir 
himself that he had accepted that this case 
was governed by Act No. XX of 1863. In 
our opinion, in view of the clear plea 
raised by him in his application, dated the 
3rd of September, 1917, it is impossible 
for us to hold that he by his act is estopped 
from raising the question of jurisdiction 
of the District Judge. If the District 
Judge had considered this question of 
jurisdiction at all, in howsoever cursory a 
manner, we would have been very reluc¬ 
tant to interfere, but in our opinion he has 
not directed his attention to the pl<*a 
raised by Basdeo. As far as we have 
been able to ascertain, there is no evidence 
on the record to show whether this endow¬ 
ment existed in 1863 or not, and whether 
this had ever been transferred by the 
Local Government to the trustee. This 
point has not been decided. Further, we 
find that the learned District Judge in his 
order, dated the 14th of December, 1917, 
set aside his previous order, on the sole 
ground, as he says, that the ex parte 
decree which was the basis of his previous 
order had been exploded by the judgment 
of the Subordinate Judge in Suit No. 64 
of 1917. At the time, when this order was 
passed, the judgment of the Subordinate 
Judge had not become final, and our 
attention has been invited to the fact that 
on appeal the High Court has modified 
the decree of the Subordinate Judge and 
has held that the declaration contained 
therein to the effect that Basdeo Gir was 
not the trustee of the property ought to be 
expunged. In our opinion this also was 
an irregularity committed by the District 
Judge. At the same time we quite appre¬ 
ciate the contention advanced on behalf of 
the respondent that Basdeo Gir had not 
yet established his clear title in a Civil 
Court in a fair fight. The ex parte decree 
which he had obtained against the Col¬ 
lector, Sheo Ram Gir and Musammat 
Sewa Giri was subsequently challenged 
by Sheo Ram Gir, on whose application 
the ex parte decree was actually set aside. 
Basdeo Gir, however, showed no inclina- 
tion to fight out the case against Sheo 
Bam Gir who was prepared to contest his 
ciairn, and feeling shy of the fight he 
withdrew his suit as against Sheo Ram 
v*ir. The ultimate on 
udge was an 
f Basdeo Gir 
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er passed by the 
order dismissing 
as against Sheo 


Ram Gir. As matters stand, there are in 
one sense two Civil Court decrees, one 
an ex parte decree in favour of Basdeo 
Gir against the Collector and Musammat 
Sewa Giri, and the other a decree dismiss¬ 
ing Basdeo Gir’s suit against Sheo 
Ram Gir. 

If the District Judge, after an inquiry, is 
of opinion that Section 5 of Act No. XX of 
1863 applies to the case and that he has 
jurisdiction to proceed under that section 
he would in our opinion be quite justified 
in allowing the Collector to retain posses¬ 
sion of the property unless and until Bas¬ 
deo Gir establishes his title in a regular 
suit brought against PritamGir. On the 
other hand, if Section 5 of Act No. XX of 
1863 does not apply at all and the Dis¬ 
trict Judge has no jurisdiction to proceed 
under that section, then in our opinion 
the order, dated the 14th of December, 
1917, passed by him would be without 
jurisdiction and Basdeo Gir will have to 
be allowed to retain possession of this pro¬ 
perty unless a suit is brought against him 
for his dismissal or dispossession. Pend¬ 
ing the inquiry by the learned District 
Judge we think it would be advisable that 
the Collector should remain in possession 
of the estate as he at present is. We 
allow the application, setaside the order 
of the District Judge, dated the 14th of 
December, 1917, and remand this case to 
his Court for disposal according to law. 
Costs of this revision will abide the event. 

Cause remanded. 


A. I- R. 1921 Allahabad 353. 
(Full Bench.) 

Banerji, Tudball and Stuart, JJ. 

Raghunandan Rai —Plaintiff-Appellant 

v. 

Raghunandan Pande and others —Defen¬ 
dants-Respondents. 

Second Appeal No. 198 of 1919, decid¬ 
ed on 6th May, 1921, from a decree of 
the Addl. Sub-J., Ghazipur, dated 14th 
December, 1918. 

(a) Transfer of Property Act, S, 60- 
Redemption, suit for—Tender of mortgage 
money is not condition precedent to institution 
of suit. 

A suit may be brought for redemption of a 
mortgage without tendering the mortgage money 
to the mortgagee but redemption will not be 
allowed unless the amount declared by the decree 
to be due to the mortgagee be paid or tendered 
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on or before the date fixed by the Court in the 

„ [P. 355. C. 2.]. 

(b) Transfer of Property Act, S. 12—Trees 
planted by mortgagee—He is not entitled to 
compensation but he may remove them. 

Planting of trees by mortgagee in possession 
is not such an improvement as to entitle him to 
compensation but he is entitled to remove them. 

,, , - , f . [P. 356, C. 1.]. 

M. L. Agarwala —for Appellant. 

Haribans Sahai —for Respondents. 

Banerji. J. :—This appeal arises out 
of a suit for the redemption of a mort¬ 
gage made on the 20th of December, 
1865. It was a usufructuary mortgage 
and it provided that the usufruct should 
be appropriated in lieu of interest, and 
that the principal amount secured, viz., 
Rs. 375, would be paid on the last day of 
Jeth, 1280 Fasli (1873). 

The plaintiff instituted the present suit 
on the allegation that the defendant had 
cut down trees existing on the mortgaged 
property, that the value of the trees cut 
down by him exceeded the amount of the 
mortgage, that the mortgage had thus 
been discharged and that a further sum 
was payable to him by the defendant. 
He accordingly claimed possession of the 
mortgaged property and the further sum 
which he alleged to be due to him. In 
the alternative he prayed that should the 
Court find any sum to be due by him a 
decree for redemption should be made 
conditional upon his paying that sum to 
the defendant. 

The suit was resisted on various 
grounds. It was denied that any trees 
existing on the land which belonged to 
the mortgagor had been cut down but it 
was asserted that the trees cut down were 
the trees of a grove planted by the mort¬ 
gagee after the mortgage. It was also 
alleged that there was a subsequent 
mortgage effected in 1886 by the mother 
and guardian of the plaintiff, and that 
under that mortgage a large sum was due 
to the mortgagee and the payment of this 
sum was a condition upon the perfor¬ 
mance of which redemption could take 
place. A further plea was raised to the 
effect that under a contract between the 
plaintiff and the defendant the defendant 
had planted trees and that when redemp¬ 
tion took place compensation should be 
made for the value of the trees. 

The Court of first instance found the 
plaintiff’s allegation as to the cutting 
down of trees existing on the mortgaged 


property at the time of the mortgage was 
untrue. It found that the trees cut down 
had been planted by the mortgagee and 
that he was competent to cut them down. 
On the other questions raised that Court 
decided mainly against the defendant and 
it made a decree for redemption condi¬ 
tional upon the payment of Rs. 375, the 
principal amount of the mortgage. 

Upon appeal by the defendant the lower 
Appellate Court came to the same con¬ 
clusion as the Court of first instance in 
regard to the cutting down of the trees ; 
but it held that as some mortgage money 
was still due to the defendant and that 
the aforesaid sum had not been tendered 
or paid before the suit was instituted, the 
suit could not be maintained, and it dis¬ 
missed it without trying the other ques¬ 
tions which arose in the case. 

From this decision of the lower Appel¬ 
late Court the plaintiff has preferred this 
appeal. 

The question which we have to decide 
is whether tender or payment of the mort¬ 
gage money is a condition precedent to 
the institution of a suit for redemption of 
a mortgage. On this point the rulings of 
this Court are not in harmony. Of the 
numerous cases decided on the point the 
following have been cited to us: 

Narasingh Singh v. Achhaibar Singh (1), 
Muhammad Ali v. Baldeo Pande (2), 
Muhammad Mushtaq Ali Khan v. Bankt 
Lai (3), Het Singh v. Behari Lai (4) and 
Bansi v. Girdhari Lai (5). Whilst in some 
of these cases it has been held that previ¬ 
ous tender or payment is essential, the 
opposite view has been taken in others. 

We do not deem it necessary to consi¬ 
der these rulings in detail. We think that 
for the purpose of determining the question 
which we have to decide in this case we 
must look to the provisions of Section 60 
of the Transfer of Property Act. That 
section declares that the right to redeem 
is the right to require the mortgagee to 
give up the mortgaged property and the 
mortgage deed upon tender or payment 


(1) (1913) 36 All. 36=22 I.C. 539 = 11 A.L.J. 
1004- 

(2) (1915) 38 All. 148=34 I.C. 183=14 A.L.J. 

(3) (1920) 42 All. 420 = 55 I.C. 991=18 A.L.J. 

(4) (1920) 43 All. 95=59 I .C. 9*= 18 A. L. J. 
947. 

(5) (1894) A.W.N. 143. 
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of the mortgage money when the time for 
payment of the mortgage money has 
arrived; anda suit to enforce this right is 
declared to be a suit for redemption. The 
section only defines “ a right to redeem” 
and provides that it is a right to require the 
defendant to surrender the mortgage deed 
and,where the mortgagee is in possession, 
to give up possession of the mortgaged 
property, and this right can be enforced 
if after the time for redemption has arriv¬ 
ed the mortgage money has been tendered 
or paid. The section does not lay down 
the conditions upon which a suit for re¬ 
demption can be instituted. In some of 
the rulings to which we have referred 
above, the provisions of the section do not 
appear to have been considered from this 
point of view, and the distinction between 
a right to redeem and a right to bring a 
suit for redemption does not appear to 
have been observed. All that Section 60 
provided therefore is what constitutes the 
right of redemption and there is nothing 
in the section which requires that a tender 
of the mortgage money should be made as 
a condition precedent to the institution of 
a suit for redemption. This would in 
many cases be impossible, for instance if 
a plaintiff says that the mortgage was dis¬ 
charged from the usufruct and the defend¬ 
ant, the mortgagee, asserts that a large 
sum is still due to him, it is impossible 
for the plaintiff to tender to the defendant 
any particular sum, unless an account of 
the mortgage has already been taken. This 
single instance shows that the tender of 
the mortgage money cannot be a condi¬ 
tion precedent to the institution of a suit 
for redemption. In the suits in which the 
plaintiff alleges, as he does in the present 
case, that the mortgage has been dis¬ 
charged, the question will be whether the 
plaintiff’s allegation is true or whether 
any particular sum is still due to the mort¬ 
gagee. If the Court finds that some 
money is due to the mortgagee the 
Court will, under the provisions of 
Order 34 of the Code of Civil Proce¬ 
dure, make a decreee for redemption sub- 
ject to the payment of the money so found 
due on or before a particular date. The 
mortgagor will then be bound to pay the 
mortgage money on or before that date, 
or to tender it into Court ; and if he does 
• so he becomes entitled to redeem the 
mortgage and take possession of the mort- 
S a f> e d property if hei§ not already in pos¬ 


session. What Section 60 requires is that 
without payment or tender of the amount 
due upon the mortgage, the mortgagor 
will not be entitled to redeem, and for 
this purpose it is not necessary that a 
tender of the mortgage money should 
have been made before the institution of 
the suit. In our opinion a suit may be 
brought for redemption of a mortgage 
without tendering the mortgage money to 
the mortgagee but redemption will not be 
allowed unless the amount declared by 
the decree to be due to the mortgagee be 
paid or tendered on or before the date 
fixed by the Court in its decree. 

In this view, the Court below was 
wrong in dismissing the suit on the 
ground that a tender of the mortgage 
money, or such portion of it as was due, 
had not been made, and its decision on 
the point must be set aside. 

Instead of remanding the case to the 
Court below we have thought it proper to 
consider the other points which arose in 
the case. The first is the amount of the 
mortgage of 1886 alleged to have been 
made by the plaintiff’s mother during his 
minority in favour of the mortgagee. 
That mortgage was for a sura of Rs. 1,999 
of which Rs. 95 was alleged to have been 
received in cash. The Court of first 
instance stated in its judgment that no 
evidence bad been produced to prove that 
there was any necessity for borrowing 
this Rs. 95 and the learned Vakil for the 
respondent has not been able to draw our 
attention to any credible evidence upon 
the point. 

The balance of the amount secured by 
this mortgage consisted of three sums of 
money due on three simple bonds execut¬ 
ed by the father of the present plaintiff. 
Those bonds were executed in 1865 and 
1868, In each of those bonds a date is 
fixed for redemption but there is a further 
condition that if the amount was not 
repaid on those dates it should be paid 
before redemption of the usufructuary 
mortgage. The effect of this last mention¬ 
ed condition seems to us to be this, that 
if the executant of the three bonds could 
not discharge the amounts secured by 
them on the dates specified in each of 
those bonds he would have a further 
period for the repayment of those sums 
and that period would expire at some 
time prior to the date upon which the 
usufructuary mortgage was to be redeemed. 



356 Allahabad abdul ghafur v. 

Under the terms of the usufructuary 
mortgage the date of redemption of that 
mortgage was the 30th of Jeth 1280 Fasli, 
t.e., 1*73. Therefore the latest date on 
which the three bonds could he discharged 
was Jeth 1873. The mortgage executed 
by the plaintiffs mother was in 1S86; 
therefore the debt due under the three 
prior bonds to which we have referred 
had become time barred when the mort 
gage last mentioned was executed. Such 
a mortgage would not be to the benefit of 
the plaintiff minor and therefore it is not 
binding on him. As valid necessity for 
Rs. 95 out of the consideration was not 
proved and as the remainder of the debt 
which might be treated as an antecedent 
debt had become time barred the mort¬ 
gage of 1886 was not a mortgage which 
could in any way be enforced against the 
plaintiff and for which the plaintiff would 
be held to be liable. 

1 herefore the Court of first instance 
was justified in refusing to give effect to 
that mortgage. 

The only other point is the planting of 
a grove by the mortgagee. It has been 
found, and it is not disputed, that trees 
have been planted. In the written state¬ 
ment reliance was placed upon an alleged 
contract between the parties. That was 
found against the defendant. In the ap¬ 
peal which the defendant preferred to the 
lower Court he did not rely on the con¬ 
tract but his contention was two-fold ; he 
urged that the planting of the trees was 
an improvement to the mortgaged pro¬ 
perty and that for that improvement the 
defendant was entitled to be compensated. 
His other contention was that he should 
be allowed to cut down the trees and 
remove them and that the plaintiff should 
not have the benefit of the trees. We do 
not think that the planting of these trees 
could be deemed to be an improvement of 
such a nature as to entitle the defendant 
to claim compensation from the plaintiff, 
but he has certainly the right to take 
away the trees and the plaintiff cannot 
benefit by the trees which have been 
planted by the defendant. The defendant 
kvill be entitled to remove the trees as 
prayed for by him in his memorandum of 
appeal to the lower Appellate Court. 

The result is that the appeal is allowed, 
the decree of the Court below is set aside 
and a decree is granted in favour of the 
plaintiff for redemption of the property 
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claimed, on payment of Rs. 375 within 
three months from this date, subject to 
the condition that the defendant will be 
entitled to remove the trees planted by 
him withiu three months from the date of 
the payment of the mortgage money. The 
plaintiff will get his costs in all Courts. 

A ppeal allowed. 
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Gokul Prasad, J. 

Abdul Ghafur —Accused-Applicant 

v. 

Emperor —Opposite-Party. 

Criminal Revision No. 450 of 1920, de¬ 
cided on 3rd September, 1920, from an 
order of the S. J., Mirzapur, dated 14th 
June, 1920. 

Penal Code , Ss. 465 and 471 — Accused an in¬ 
solvent using forged receipt for debt due from 
him but written off as bad debt — Accused's 
object to obtain certificate of solvency so as to 
be able to tender for Municipal contracts — 
Accused is guilty. 

Where accused who was an insolvent, desiring 
to obtain a certificate from the Receiver that he 
was solvent, in order to be able to tender for 
Municipal contracts produced before the Receiver 
a forged receipt for a debt which the • creditor 
had written off as bad debt. 

Held , that he was rightly convicted under Sec¬ 
tion 46 5 read with Section 471. 

Saila Nath Mukcrji —for. Applicant. 

R. Malcomson —for the Crown. 

Gokul Prasad, J. The facts which 
have given rise to this revision are as 
follows:— 

The accused Abdul Ghafur was declared 
an insolvent by the District Judge of 
Allahabad. He wanted to take some 
contract from the Municipal Board and 
found that his application would not be 
considered until he obtained an order to 
the effect that he was solvent. He there¬ 
upon went to the Official Receiver, who 
told him that he could not give him a 
certificate of solvency until he, the accused, 
proved to his satisfaction that all the 
outstanding debts against him had been 
paid up. There was an amount of 
Rs. 73-12-0 due from accused on account 
of arrears of rent to the cantonment 
authorities. This had been written off as 
bad debt, the Official Receiver having had 
no funds in hand to pay it. The accused 
then went away and returned a few days 
later with a receipt 'showing that the 
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aforesaid amount had been paid up. An 
application was then put in by the accused 
accompanied by the said receipt and other 
receipts, for the purpose of being declared 
solvent and annulment of the adjudication 
order. The suspicions of the District 
Judge were aroused about the genuineness 
of this receipt and he directed the prosecu¬ 
tion of the accused under Section 476 of 
the Code of Criminal Procedure. The 
accused has been tried and convicted 
under Section 465/471 of the Indian Penal- 
Code for fraudulently using as genuine the 
receipt aforesaid, knowing it to be forged. 
He was sentenced to one year’s rigorous 
imprisonment. He appealed and the con¬ 
viction and sentence have been upheld. 
He comes in revision to this Court. It is 
contended on his behalf that it has not 
been shown that the forged receipt was 
used dishonestly or fraudulently as defined 
by the Indian Penal Code. None of the 
findings of fact of the Court below has 
been challenged before me. It is admitted 
that the receipt is a forged one and the 
whole argument has proceeded on the 
assumption that it is so. Babu Saila 
Nath Mukerji, for the applicant, has 
addressed a very long and elaborate argu¬ 
ment, but, put in short, it comes to this 
that the accused only wanted to be dcclar- 
ed solvent, there was no injury to the 
public or any person intended, there was 
no dishonest intention, the accused was 
not entering into a contract with the 
District Judge and there was no intention 
to commit fraud. A large number of 
cases have been cited Queen-Empress v. 
Sheo Dayal (1), Queen-Empress v. Girdhari 
Lai (2), Queen-Empress v. Haradhan (3), 
Jan Mahomed v. Queen-Empress (4), Queen- 
Empress v. Soshi Bhushan (5), Queen-Em¬ 
press v. Muhammad Saeed Khan (6), Kotam- 
raju Venkatarayadu v. Emperor (7), Emperor 
v. Ali Hasan (8). I do not think it 
necessary to discuss every one of these 
rulings in detail. The case put briefly 
comes to this, that the accused by means 
of a forged receipt wanted to obtain an 
order declaring him to be solvent, so as to 

1) (1885 7 All. 459=1885 A.W.N. 85. 

2) (1886 8 All. 633=1886 A.W.N 264- 

31 1892 19 Cal. 380. 

4) 1884 lOCal. 584. 

5) 11893) 15 All. 210=1893 A.W.N. 96. 

6 1898} 21 All. 113=1898 A.W.N. 197. 

(7) 1905) 28 Mad. 90 (F.B.). 
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enable him to apply for a contract to the 
Municipality. He was. because of his 
insolvency, under a disability and in order 
to get it removed he intended to obtain 
an order from the Court by practising 
deceit on the Court, an order which the 
Court would never have passed if the real 
facts had come to its knowledge; or, in 
other words, he intended to obtain a wrong¬ 
ful gain to himself, i.e., the profits from 
the contract with the Municipality ; vide 
Section 23 of the Indian Penal Code. It 
is unnecessary for the purposes of the 
present case to enter into a consideration 
whether such wrongful gain would have 
of necessity entailed wrongful loss to 
another person, although it might be said 
that the person who would have suffered 
wrongful loss might have been a rival 
applicant for the contract who might have 
failed because of the success of the appli¬ 
cant’s petition for the contract. I deem 
it unnecessary to pursue this matter fur¬ 
ther, having regard to the express wording 
of Section 24 of the Indian Penal Code, 
which runs as follows :—“ Whoever does 
anything with the intention of causing 
wrongful gain to one person or wrongful 
loss to another person, is said to do that 
thing dishonestly.” Therefore tire case 
falls under Section 464 of the Indian Penal 
Code. It was a forgery because the inten¬ 
tion which the accused had was to support 
his claim to be declared a solvent person ; 
vide Kotamraju Venhatrayudu v. Emperor 
(7). In the case of Queen-Empress v. 
Muhammad Saeed Khan (6), referred to 
above, Bannerji, J., says, at page 115:— 
“ Where, therefore, there is an intention 
to deceive and by means of the deceit to 
obtain an advantage there is fraud, and 
if a document is fabricated with ’such 
intent, it is a forgery. This was held by 
this Court in Queen-Empress v. Soshi Bhu¬ 
shan (5). ' A somewhat wider interpreta¬ 
tion has been placed on the word ‘ fraud 1 
by the Bombay High Court in Queen- 
Empress v. Vithal Narayan (9), which was 
followed by the Calcutta High Court in 
Lolit Mohan Sarkar v. Queen-Empress 
(10). In the case in the Bombay High 
Court the learned Judges accepted the 
interpretation of Le Blanc, J., in Hay- 
craftv. Creasy (11) that ‘by fraud is meant 

9) (1886) 13 Bom. 515 (Note) 

10 (1894) 22 Ca). 313. 
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an intention to deceive; whether it be 
from any expectation of advantage to the 
party himself or from ill-will towards the 
other is immaterial.’ ” So that in this case, 
looked at from any point of view the 
accused is guilty of the offence of using as 
genuine a forged document knowing it to 
be such, and has been rightly convicted. 
A good deal has been said to me about the 
sentence passed on the accused and it has 
been brought to my notice that he is the 
only adult male member of the family 
who earns the family bread and that the 
forgery was such a clumsy one that it 
could never have deceived any one and 
that having regard to the circumstances 
of the whole case, the sentence passed is 
unduly severe. The idea of the accused 
was not to cheat the cantonment authori¬ 
ties who had already written off the 
amount of the tax but it was to get the 
stain removed from his character which 
unfitted him from taking contracts and 
thus earning an honest living. Under 
these circumstances I think the sentence 
should be reduced to one of six months’ 
rigorous imprisonment and I so direct. 
In other respects the application is dis¬ 
missed. 

Sentence reduced. 
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SULAIMAN AND KaNHAIYA LaL, JJ. 

Het Singh —Plaintiff-Appellant 

v. 

Bihari Lai and others —Defendants-Res- 
pondents. 

Second Appeal No. 1393 of 1917, decid¬ 
ed on 29th June, 1920, from a decision 
of the Dist. J., Agra, dated 6th August, 
1917. 

Transfer of Property Act, S. 60—Redemption 
suit—Tendering mortgage money is not condi¬ 
tion Precedent — T. P. Act, S. 83. 

It is not necessary for instituting a suit for 
redemption under Section 60 that the plaintiff 
should tender the mortgage money. Such a 
condition will be practically impossible where the 
mortgage is a usufructuary mortgage and the 
plaintiff's case is that the debt has been satisfied 
from the usufruct of the land. [P. 359, C. 1.] 

M. L. Agarwala and Baleshwari Prasad 
—for Appellant. 

T. A. Bradley, Surendro Nath Sen and 
Narain Prasad Asthana —for Respondents. 

JudgmentThis is a plaintiff’s appeal 
arising out of a suit for redemption. It 


appears that on the 17th of November,1860, 
one Pirthi Singh made a mortgage of the 
property in dispute in this case in favour 
of one Nand Kishore and Gulab Singh.The 
mortgage deed provided that the mortga¬ 
ges was to remain in possession and was 
to pay Rs. 40 a year to the mortgagor 
and appropriate the balance of the profits 
in lieu of interest. The mortgage was 
not to be redeemed within 25 years. Sub¬ 
sequent to this Pirthi Singh died and two 
of his sons and his widow, acting as guar¬ 
dian of his third minor son, executed a 
fresh mortgage deed of the whole pro¬ 
perty in favour of defendants 1 to 7, 
under which the previous mortgage deed 
was redeemed and it was provided that 
instead of Rs. 40 a year only Rs. 25 
should be paid to the mortgagor and the 
balance of the profits was to be appro¬ 
priated by the mortgagee. On the 29th 
of March, 1886.. Ishri, the minor son, 
having attained majority, transferred to 
the present plaintiff his one-third share in 
the property previously mortgaged. The 
plaintiff sued for redemption, alleging 
that the mortgage deed of 1880, was not 
binding on him, that the whole of the 
mortgage money had been satisfied out 
of the usufruct of the mortgaged pro- 
perty; that he was entitled to recover 
possession of the property without pay¬ 
ment of any amount, and that in fact he 
was entitled to Rs. 475 as mesne profits. In 
the alternative the plaintiff said that, if the 
Court held the mortgage of the 23rd of 
November, 1880, to be binding on the 
plaintiff, he should be given a decree for 
redemption of the mortgaged property on 
payment of the amount due from him. 
In paragraph 8 of the plaint the plaintiff 
based his cause of action on the date of 
the denial made by the defendants mort¬ 
gagees. Various pleas were taken in the 
written statement, one of which was to 
the effect that there having been no tender 
of the amount due on the mortgage before 
the suit, the suit was premature and not 
maintainable. The learned Subordinate 
Judge who tried the case ultimately de¬ 
creed the suit directing that the amount 
of Rs. 1,689-14-0, found to be due from 
the plaintiff to the defendants should be 
deposited in Court by the end of Batsakli 
following and that the plaintiff would be 
entitled to take possession in the next 
Teth. The defendants appealed to the 
District Judge. The District Judge has 
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allowed the appeal and dismissed the suit 
on the sole ground that, there having 
been no previous tender of the mortgage 
money due by the plaintiff before the 
institution of the suit, the suit was pre¬ 
mature. He has not disposed of any other 
points raised in the appeal. The plaintiff 
comes up in second appeal to this Court 
and on his behalf it is contended that the 
view of the learned District Judge is not 
correct. 

The right of the mortgagor to redeem 
is recognized by Section 60 of the Trans¬ 
fer of Property Act. It says ;— 

At any time after the principal money has 
become payable the mortgagor has a right on 
payment or tender at a proper time and place of 
the mortgage money to require the mortgagee to 
deliver the mortgage deed, etc.” 

As we read the section, all that it means 
is that there is an inherent right in the 
mortgagor to require the mortgagee to 
deliver the mortgage deed, etc., when the 
mortgagor pays the amount due at a 
proper time and place. It does not neces¬ 
sarily mean that before a suit for redemp¬ 
tion can be instituted the amount must be 
paid or tendered. In other words, his 
right to claim redemption on payment of 
the mortgage money exists, although he 
has not yet made any tender, provided 
the mortgage money has become payable. 
Where the mortgage money is stated to 
have been satisfied out of the usufruct, a 
tender would obviously be out of question. 
In the case of Bansi v. Girdhar Lai (1), 
which is the earliest case on the point, it 
was held that in the case of a mortgage 
deed of an agricultural land in which 
there was a condition that there would be 
no redemption without a payment in the 
month of Jeth, the plaintiff having failed 
to prove any offer or tender in the month 
of Jeth had failed to show that he had a 
cause of action to bring his suit for 
redemption. In a subsequent case, that 
of Narsingh Singh v. Achhaibar Singh (2), 
a Division Bench of this Court held that 
in spite of a provision in the mortgage 
deed that the mortgage was redeemable 
in Jeth the conditional decree passed by 
the District Judge to the effect that on 
payment of the mortgage debt possession 
was to be given to the plaintiff in Jeth 
following was a proper decree in the case. 
The Bench distinguished the case of 

U) (1894) A.W.N. 143. 
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Bansi v. Girdhar Lai (I), by saying that 
in that case the plaintiff bad failed to 
prove that he had made any offer or ten¬ 
der at any time before the suit, whereas 
in the case under consideration “ the 
plaintiffs did make a tender of the amount 
they believed to be due under the mort¬ 
gage of which they had purchased the 
equity of redemption.” In the subsequent 
case cf Muhammad Ali v. Baldeo Pande 
(3), on which great reliance is placed by 
the learned Advocate for the respondents, 
a Division Bench of this Court, following 
the case of Bansi v. Girdhar Lai (I), on 
second appeal dismissed the plaintiff’s 
suit for redemption on the ground that a 
tender of the mortgage money had not 
been made previous to the suit. It was 
there laid down that Section 60 of the 
Transfer of Property Act clearly shows 
“ that the right to recover possession does 
not arise until the mortgagor has at 
proper time and place paid or tendered 
the mortgage money.’• The learned Judge 
went on to say that this rule is based on 
principles of justice, equity and good con¬ 
science and “ It seems even as a matter 
of business or common sense that a 
mortgagor has no right to institute a suit 
for redemption unless and until he has 
tendered to the mortgagee the debt due to 
the latter or, at least, the amount which 
he considers to be due to the latter.” The 
case of Mewa Ram Singh v. Ganga Ram 
(4) is very similar to the present case. In 
that case the mortgage deed provided that 
there should be redemption only in the 
month of Jeth. No tender, however, had 
been made by the mortgagor before the 
institution of the suit, but the plaintiff 
came into Court on the allegation that 
the mortgage had been satisfied by the 
usufruct of the property long before the 
suit. It was, however, found that the 
amount of the mortgage deed had not been 
satisfied and that some amount was actu¬ 
ally due from the plaintiff. A Division 
Bench of this Court held that tbe suit 
could not be dismissed on the mere ground 
that there had been no previous tender, 
because the plaintiff’s case had been that 
the mortgage deed had been satisfied out 
of the usufruct of the property before the 
suit. The latest case is that of Muham- 


(3) (1915) 38 All, 148= 34 I.C. 183=14 A. L. J. 
i s - .55. 

(4) (1919) 17 A.L.J. 910= 52 I.C. 239. 
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wad Muslitaq Ali Khan v. Banht Lai (5). 
In that case the mortgagors admitted 
that a sum of Rs. 17,000 was still due 
from them. They had sent a notice to 
the mortgagees before the suit offering to 
pay that amount and asking for redemp¬ 
tion ; but the mortgagees sent no reply. 
There had, however, been no actual ten¬ 
der of the amount which the mortgagors 
themselves admitted to be due. The 
learned Subordinate Judge held that inas¬ 
much as the mortgagors themselves 
admitted that a sum of Rs. 17,000 was due 
from therfi it was necessary for them to 
make the tender before bringing a suit 
for redemption. The High Court on 
appeal confirmed the decree of the learned 
Subordinate Judge. 

In the presentcase, however, the plaint¬ 
iff’s case was that the second mortgage 
deed of 1880 was not binding on him ; 
that the amount due under the mortgage 
deed of 1860 had been paid out of the 
usufruct of the property, and that, there¬ 
fore, he was entitled to a decree for 
possession of the property without 
payment of any amount at all. That 
being his case, it is difficult to see 
how he could have made a tender of any 
amount at all. The plaintiff considered 
that no amount was due from him, and, 
therefore, even if the rule of law were that 
he must tender to the mortgagee the debt 
due to the latter, “ or at least the amount 
which he considers to be due to the lat¬ 
ter,” it is clear that the suit cannot fail 
on this technical ground. In a case where 
complicated questions of settlement of 
account arise, it is very difficult to see 
how a mortgagor can beforehand fix upon 
an exact sum which would be payable by 
him. If he tenders an amount in excess 
of the amount actually due he suffers loss, 
and he cannot tender the exact amount 
unless that amount has been ascertained. 
There may be disputes between the mort¬ 
gagor and the mortgagee as to the actual 
amount due, and, if the law were to re¬ 
quire a previous tender, in many cases 
mortgagors may find it impossible to 
redeem their mortgages. Again, if it be 
conceded that a mortgagor is bound to 
tender only the amount which he consi¬ 
ders to be due to the mortgagee, then it 
would enable the mortgagor to tender a 
grossly insufficient amount alleging that 

(5) (1920) 42 All. 420=55 I.C. 991 = 18 A.L.J. 
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he considered that to be the amount due. 
This would facilitate an easy evasion of 
the rule. In the absence of any authority 
to the contrary, we, would have been 
disposed to hold that there are three re¬ 
medies open to the mortgagor. 

(1) He may either deposit money 
under Section 83 and claim redemption in 
that way, or 

(2) He may tender the amount pri¬ 
vately to the mortgagee and recover the 
mortgaged property from him, and 

(3) He may institute a suit for redemp¬ 
tion and ask the Court to pass a decree 
in his favour for possession of the pro¬ 
perty on condition of his depositing in 
Court the amount found to be due at a 
time fixed by the Court. 

He can avail himself of any of these 
three remedies, and it is difficult to see 
why the mortgagor should be compelled 
to resort to any particular one of these. 
Of course, where there has been a previ¬ 
ous legal tender of the mortgage money 
interest ceases to run from the date of the 
tender and the mortgagor is also entitled 
to the profits. Whereas, in the absence 
of any tender, a mortgagee can claim 
interest or profits as well as costs. 

However, in the present case, as we have 
already remarked, the plaintiff’s case was 
that no amount was due from him at 
all. He could not, therefore, have made 
any tender. He, however, did, in the 
alternative, offer to pay the amount which 
the Court might find to be due. In our 
opinion, therefore, the view taken by the 
learned District Judge under the circum¬ 
stances of this case was not correct. The 
suit cannot be dismissed on the mere 
ground that it was premature. There is 
in fact nothing to prevent the Court from 
passing a decree that on payment of the 
amount due by the plaintiff he should get 
possession of the mortgaged property in 
the next Jetli. We may also note that 
the plaintiff’s case was that he actually 
demanded accounts and surplus mesne 
profits. If he had made such a demand 
in Jeth and the demand had been refused 
that may also give him a cause of action 
for his suit for accounts. We, accordingly, 
allow the appeal, set aside the decree of 
the Court below and remand the case for 
disposal of the remaining issues according 
to law. The appellant will get costs of 
this appeal. 

-- Appeal allowed. 
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SULA1MAN AND KaNHAIYA LaL, JJ. 

Basdeo Mai , Gobind Prasad and others — 
Defendants-Applicants 

v. 

Kanhaiya Lal t Laclivii Naraian and others 
—Plaintiffs- Non-applicants. 

Civil Revision No. 113 of 1919, decided 
on 30th June, 1920, from an Order of 
the City Munsif, Moradabad. 

Arbitration—Private arbitrator cannot be 
compelled to act against his own will. 

The Court has no authority to compel a private 
arbitrator to arbitrate against bis own will. 

[P. 362. C. 1.] 

It is one of the most essential principles of the 
law of arbitration that the adjudication of disputes 
by arbitration should be the result of the free 
consent of the arbitrator to undertake the duties 
of arbitrating between the contending parties who 
have agreed to repose confidence in his judgment. 
The Court will not be justified in sending a notice 
to the arbitrator calling upon him to send his 
award by a particular date or to explain why he 
should not be proceeded against for contempt 
of Court. [P. 362. C. 1] 

Shiva Prasad Sinha for J. N. Misra—lor 
Applicants. 

SurendraNath Sen—(or Non-applicants. 

JudgmentThis revision arises out 
of two cross-suits. It appears that on the 
2nd of January, 1919, the parties referred 
their dispute to an arbitrator, and on the 
21st of January, 1919, the arbitrator made 
a partial award and returned the papers 
saying that there were not sufficient mate¬ 
rials before him to come to a finding on 
the other issues. The finding on the issue 
decided by him was adverse to the present 
applicants. The Court sent the papers 
back to the arbitrator directing him to 
proceed with the case and decide it on the 
evidence. The applicants sent a registered 
notice to the arbitrator prohibiting him 
from proceeding with the case and re¬ 
questing him to send the papers to the 
Court. The arbitrator asked for instruc- 
tions from the Court, and the learned 
Munsif directed him to proceed with the 
case regardless of the notice. After this 
an application seems to have been made 
by the present applicants in the Court 
below withdrawing from the arbitration, 
.t hat application was also rejected. The 
date fixed for the submission of the award 
was the 29th of March, but no award 
was submitted till then. Time was ex- 
tended up l0 the 5th of April, but no 
mi A—46 


award was submitted even then. A fur¬ 
ther extension was, therefore, granted 
till the 16th of April, 1919, and a reminder 
was sent to the arbitrator. Neither 
any award nor any reply to the reminder 
was received by the 16th of April, 1919. 
The Court passed an order that, inasmuch 
as neither the arbitration award nor any 
application for extension of time had been 
received, a registered letter should be sent 
to the arbitrator calling upon him to send 
his award by the 30th of April, 1919, or 
to explain or show cause why he should 
not be charged with contempt of Court. 
On the 30th of April, 1919, the arbitrator 
made his award. Objections were taken 
to the award, but the learned Munsif 
overruled them and passed a decree in 
terms of the award. The applicants have 
come up in revision to this Court, and on 
their behalf it is contended, (1) that the 
Court below had no jurisdiction to force 
the arbitrator to act, he having returned 
the papers to the Court, (2) that the Court 
had acted without jurisdiction and with 
material irregularity in extending the 
time for filing the award from time to 
time without any application, (3) that the 
applicants having given notice to the 
Court and the arbitrator that they did not 
wish to have the case decided, the Court 
has acted without jurisdiction in accept¬ 
ing the award. As to the last two grounds 
mentioned above, we think there is no 
force in them. The Court under the Code 
of Civil Procedure bad jurisdiction to 
extend time to the arbitrator to submit 
his award, and we are unable to see any 
want of jurisdiction or material irregula¬ 
rity in the act of the Court in ordering 
such extensions. Once the applicants 
had agreed to submit their dispute to an 
arbitrator, who had made a partial award 
and recorded some evidence, it was not 
open to the applicants to withdraw from 
the arbitration, and the Court below was 
justified in rejecting their application. It 
has, however, been strongly urged that in 
view of the order, dated the 16th of April. 

1919, the arbitrator was forced to act in 

the matter. We have examined the re¬ 
cord and we find that there is nothing to 
shew that previous to the order of the 
16th of April, 1919, the arbitrator had de¬ 
clined to act and that he was forced to 
make hfe award by the threat'contained 

tt a L ° rder of the 16th of April, 1919. 
Under these circumstances we find our- 
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selves unable to set aside that order. 
Further, this objection was not taken in 
the Court below but has been raised for 
the first time in revision. 

At the same time we cannot refrain 
from remarking that the language used 
by the learned Munsif in his order, dated 
the 16th of April, 1919, was wholly im¬ 
proper and objectionable. The Court has 
no authority to compel a private arbitra¬ 
tor to arbitrate against his own will. 
If it had been a fact that the arbitrator 
had refused to arbitrate and that he was 
subsequently forced by the Court to arbi¬ 
trate, we would have had no hesitation in 
setting aside the order of the Court below. 
As was pointed out in the case of Shib 
Charanv. Rati Ram (1), it is one of the 
most essential principles of the law of 
arbitration that the adjudication of dis¬ 
putes by arbitration should be the result 
of the free consent of the arbitrator to 
undertake the duties of arbitrating be¬ 
tween the contending parties who have 
agreed to repose confidence in his judg¬ 
ment. The Court below was, therefore, 
not justified in sending a notice to the 
arbitrator to show cause why he should 
not be charged with contempt of Court. 
At the same time, as we have remarked 
above, there being nothing to show that 
the arbitrator had previously refused to 
act in the matter and that he was forced 
to arbitrate by the threatening language 
used in the order of the 16th of April, 
1919, we find ourselves unable to inter¬ 
fere. The two applications are, there¬ 
fore, dismissed with costs. 

Applications dismissed. 

7l) (188^7 7 All. 20=1884 A. W. N. 212. 
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Tudball, J. 


Chatiiv Singh and others— Accused Ap¬ 
plicants 

v. 

Emperor —Prosecutor-Respondent. 
Criminal Revision No. 298 of 1920, 
decided on 26th June, 1920, from an Order 
of the S. J., Agra, dated 24th January, 

1920. ,, . 

Evidence Act. S. 132 -Answer on oath by 

'relevant Tone's fo^rotTstinTagainst 

^*A S voluntary^ statement by °a wTtness may stand 
on a totally different footing to an answer g.ven 


by him as a witness on oath to a question put to 
him either by the Court or Counsel on either 
side, especially when the question is on a point 
which is relevant to the case. In the latter case 
the witness is within the protection afforded by 
Section 132 although he may not have objected 
to the question being put to him. 3 Mad. 271, 
16 All. 88. 40 All. 271 and 42 All. 257, Diss. from. 

[P. 363, C. 2.] 

Ram Nama Prasad —for Applicants. 

R. Malcomson —for the Crown. 

Tudball, J- : —The five applicants, 
Chatursingh, Tularam, Johri, Poltu and 
Sri Chand have been-convicted each of an 
offence under Section 500 of the Indian 
Penal Code and have been sentenced to a 
fine of Rs. 51 each, or in default, to under¬ 
go one month’s rigorous imprisonment. 
These five persons were called as witness¬ 
es in a certain case. As the learned 
Sessions Judge has pointed out, the ques- 
lion in that case was whether one Lallu 
Singh had been to a certain house. The 
question was relevant to the case and iD 
order to prove that he had not been to that 
house these five persons were called to 
prove that he could not have gone there 
because he had been outcasied by reason 
of what is known as a dliarecha marriage 
with his uncle’s wife. In that case Lallu 
Singh was a witness for the prosecution, 
and the present five applicants were wit¬ 
nesses for the defence and apparently they 
were called to disprove the statement of 
Lallu Singh in order that the accused 
might be acquitted. In the result the 
accused was acquitted. Thereupon Lallu 
Singh made a complaint against these five 
persons charging them under Section 500 
of the Indian Penal Code, in that they had 
falsely stated that lie had been outcasted 
for the reasons mentioned above. The 
Magistrate who tried the case found that 
the statement of outcasting was untrue, 
because he found it satisfactorily esta¬ 
blished by evidence that a dharecha mar¬ 
riage of this description is common in the 
caste and did not constitute a reason for 
outcasting. He, therefore, held that the 
statements made by these persons in the 
former case were untrue and therefore 
defamatory, and he convicted and fined 
the accused as above stated. 

The learned Sessions Judge on appeal 
upheld the convictions. Two points were 
taken before him which have also been 
taken before this Court. The first was 
that the statements made by these persons 
were privileged statements and that they 
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were compelled to answer the questions 
put to them when they were called as 
witnesses; that the questions were rele¬ 
vant to the trial which was then before 
the Court, and that therefore under Sec¬ 
tion 132 of the Indian Evidence Act they 
were protected and could not be prosecu- 
ted for any offence other than that of per¬ 
jury. The second point taken was that 
the trial of these five persons in one joint 
Trial was illegal, as each man was solely 
responsible for his own statement and not 
for the statements of his other co-accused. 


The learned Sessions Judge held that 
the accused persons could not claim the 
protection of Section 132 of the Indian 
Evidence Act because they had not pro¬ 
tested when the question was put to them 
but answered it voluntarily. His judg¬ 
ment runs as follows 

,f The question as to whether Lallu Singh had 
been to a certain house was relevant in that case 
and an attempt was made to show that he could 
not have gone to the house as he was an outcaste. 
Under Section 132 of the Evidence Act the wit¬ 
nesses could have been compelled to answer the 
questions that were put to then), but it appears that 
they took no objection when the questions were 
put, and so, according to the interpretation placed 
upon the law by the various High Courts, they 
were not entitled to the protection afforded by the 
proviso to that section.** 

The rulings to which the learned 
Sessions Judge probably referred, though 
he does not say so, are to be found in 
Queen-Empress v. Gopal Das (1) and Queen- 
Empress v. Moss (2). Perhaps also the 
Judge may have had in his mind the 
decision of this Court in Kalin v. Sital (3) 
My attention has also been called to the 
decision of a single Judge of this Court 
in Ganges Sahai v. Emperor (4). 

As regards the Madras case it will be 
noticed that it was a Full Bench case. 
Only three Judges were in favour of the 
interpretation of the law given by the 
learned Chief Justice, whereas two Judges 
differed from that interpretation. The 
decision in Kalin v. Sital (3) was also a 
dec,sion of a single Judge of this Court. 
The point deals with the meaning of the 
word ••compelled.” The question was 
discussed in the case of Kallu v. Sital (3) 
mentioned above, by Mr. Justice Piggoti 
ofjhis_Court and a quotation from hie 

U) (1881) 3 Mad. 271.---- 

(2) (1894) 16 All. 88=1894 AWN 23 

(3* (1918) 40 All. 271 = 43 I.d W-w A. L.J. 


judgment was made by Mr. Justice Walsh 
in his judgment in Ganga Sahai v. King- 
Emperor (4). I personally have no doubt 
whatsoever that the accused persons in 
the present case were compelled within 
the meaning of the law to answer the 
questions put to them when they entered 
the witness box. A voluntary state-j 
ment by a witness may stand on a' 
totally different footing to an answer 
given by him as a witness on oath 
to a question put to him either 
by the Court or counsel on either side, 
specially when the question is on a point 
which is relevant to the case. It would be 
too much to ask of an ordinary layman 
that he should know all the terms of Sec- ' 
tion 132 of the Indian Evidence Act and 
that he should be prepared to protest 
against every question put to him in order 
to protect himself under that section. I 
think, if a common sense meaning be given 
to the word "compelled” in Section 132, 
it is clear that in the present case these 
five persons were compelled to answer. 
They were under the direct compulsion of 
the law and of the Court and in my 
opinion they were protected by that 
section. 

As regards the second point, the learned 
Sessions Judge remarks that " it follows 
that these defamatory statements being 
similar to one another must have been 
made in concert and as the result of cons¬ 
piracy. That being so the joint trial 
appears to me to be proper.” Excepting 
the similarity of the statements and the 
fact that the Court of first instance has, 
on a somewhat flimsy ground, held them 
to be untrue, there is nothing else to indi¬ 
cate conspiracy. If it had been necessary 
I should have been compelled to send the 
case back for retrial of the accused 
separately. However, no order on this 
point is necessary as in my opinion they 
are protected by the law as laid down 
under Section 132 of the Indian Evidence 
Act and they cannot be convicted of defa¬ 
mation. I, therefore, allow this application 
set aside the convictions and sentences 
and direct that the fines, if paid, be 
refunded. ’ 

Conviction set aside. 
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Tudball and Kanhaiya Lal, JJ. 

Bhupal Singh —Plaintiff-Appellant 

v. 

Ujagar Singh and another— Defendants- 
Respondents. 

Letters Patent Appeal No. 74 of 1919, 
decided on 21st January, 1920, from a 
Judgment of Ryves, J. 

U. P. Land Revenue Act, S. 233 (k)—Plaintiff 
in possession failing to obtain correction of 
entry in partition proceedings—Land allotted to 
defendants — Plaintiff's suit for declaration 
of title is barred. 

Where, after partition proceedings are confirmed, 
' plaintiff being in possession of suit land sues for a 
declaration that be is entitled thereto on the 
ground that he applied for the correction of the 
khewat but failed and the land was wrongly 
allotted to the defendants in the partition proceed¬ 
ings in the Revenue Court, his suit will be barred 
by Section 233 (k). 

Sital Prasad Ghosh for Panna Lal —for 
Appellant. 

Balcshwari Prasad — for Respondents. 

Judgment :—The facts of this case, so 
far as we have been able to discover them 
from the record, are as follows :— 

In the year 1S97 or thereabouts one 
Kanak Singh sold certain property to a 
certain vendee. The present plaintiff 
appellant brought a suit for pre-emption 
and obtained a decree and apparently paid 
up the amount of money and was put in 
possession. In the year 1913 a co-sharer 
in the village applied for an imperfect 
partition of his share. Up to that date the 
pre-emptor had not obtained mutation of 
names in respect to the pre-empted pro¬ 
perty. Kanak Singh had then died and is 
represented now by the present defendants- 
respondents. These defendants-respond- 
ents also applied for an imperfect partition 
of their share as recorded in the khewat, 
which included the pre-empted share. 

The pre-emptor also applied for an imper¬ 
fect partition of his recorded share which 
did not include the pre-empted share. 

Certain other persons also applied for 
partition of their shares. A partition 
proceeding was drawn up under which 
to the present defendants-respondents 
was allotted the whole share which 
stood recorded in their names and 

which included the pre-empted share. 

To the present plaintiff-appellant was 
allotted the share which stood in his 
name in the khewat and that did not 


include the pre-empted share. The parti¬ 
tion proceedings continued. We note 
that in the partition proceedings that we 
have mentioned above, the tarz-i-taqsim, 
was drawn up in January, PJ15. In 
October, 1915, the present plaintiff-appel¬ 
lant awoke to the wrong entry of the 
defendants’ names in the records. He 
applied to the Pargana Officer to have 
his name entered against it. That 
officer directed mutation in his favour. 
The opposite party, the defendants-res¬ 
pondents, appealed, and the Collector on 
appeal upset the order of the Pargana 
Officer. The plaintiff took it up on 
further appeal, but lost the case. On the 
19th of June, 1916, the partition proceed¬ 
ings were concluded and finally sanc¬ 
tioned and came into effect on the 1st 
of July, 1916. On the 28th of November, ' 
1916, the plaintiff brought the present 
suit for a declaration that the pre-empted 
share which stood in the name of the 
defendants and which had been allotted 
to them by the partition belonged to him 
and did not belong to them. The Courts 
below have held that the plaintiff is in 
actual possession of the property, and the 
lower Appellate Court has held that the 
suit, being one with reference to the 
partition of a mahal, is barred by Section 
233 ( k ). This decision has been upheld 
by a single Judge of this Court: hence 
the present Letters Patent Appeal. 

An examination of the .plaint shows 
clearly that the object of the present suit 
is to upset the partition proceedings. 
The plaintiff in his plaint sets forth the 
facts of the partition case in the Revenue 
Court and the fact that he applied for 
the correction of the Khewat and failed ; 
and hence he asks the Court for a decla¬ 
ration that he is entitled to the property. 
The case is, in our opinion, fully covered 
by the old Full Bench case of Muhammad 
Sadiq v. Laute Ram (1). That case was 
followed subsequently in the case of 
Bijai Misir v. Kali Prasad Mtsir (2). 
The question is really a difficult question 
for decision. It is open to more than 
one opinion. The view taken in the case 
of Muhammad Sadiq v. Laute Ram (L) had 
been consistently followed until the deci¬ 
sion in Bijai Misir v. Kali Prasad Mtstr 
(2), when for the first time the then 


(1) (1901) 23 All, 291=1901 AAV N. 86. 

(2) (1917) 39 All. 469=41 I.C, 912 = 15 A, 
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learned Chief Justice proposed to depart 
from it. The other Judges who constitu¬ 
ted the Full Bench, however, differed. 
There was a former decision to be found 
in Shambha Singh v. Daljit Singh (3) 
which, however, in our opinion, does not 
affect the decision in the case of Muham¬ 
mad Sadiq v. Laute Ram (1). The learned 
Chief Justice no doubt was of the opposite 
opinion to that expressed in the former 
Full Bench decision but the two learned 
Judges who sat with him decided the case 
on a totally different point, ns a close 
perusal of the judgment will disclose. 

In view cf the former decisions of this 
Court on the point we must hold that the 
decision of the learned Judge of this 
Court is correct and this appeal therefore 
fails and is dismissed with costs. 

Appeal dismissed. 

~(3) (1916) 3S All. 243 = 33 I. C. 19=14 A. L. J, 
293. J 
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PlGGOT, J. 

Raj Kunwar Singh —Accused-Applicant 

v. 

Emperor —Opposite. Party. 

Misc. Application in First Appeal No. 
198 of 1920, decided on 22nd July, 1920. 

c2,ar ,l "? n . t °/. lnd ! a Act.S. 107-Subordinate 
Civil Court taking proceedings under S. 476, 

Criminal P. C.— High Court can stay proceed■ 
ings—But Proceedings need not be stayed on 
the ground that same question of fact is in¬ 
volved ,n first appeal to High Court-Suitable 

° f “ r *—■*• <■ 

It would be within the jurisdiction of the High 
Court under its general powers of superinten- 
dence to direct a presiding officer of any Civil 

nmrpla- f " a l e ‘° il to ' ad i° ur " a time any 
proceeding, of whatsoever nature, which he might 

have initiated by virtue of any powers exercisable 

by him as the presiding officer of such Court, in- 

Criminalp 0C C gS Sec,ion 476 o( 

On the general question of the stay of criminal 
proceedings when these, on the face of them raise 
a question of fact which is still under adjudi¬ 
cation by a Civil Court of competent juriidic- 
bon as for instance by the High Court as a 
Court of first appeal, the Hii»h rvv,,-* a 

stay the proceedings under Section 476 n °f 

JS*™ Code- When^ho^7ro\ 7 e 6 edings m are 1 

tedTwill r d the P ro9e u cutiou is actually ffistitu- 
direct a temporary postponement of the prosecu° 


tion pending further action in the High Court. 
The further action should take the form of mov¬ 
ing the High Court to expedite the hearing of the 
First Civil Appeal in connection with which appli¬ 
cations were originally made to stay proceedings 
under Criminal Procedure Code, Section 476 1905 
A. W. N. 254 Ref. [P. 365. C. 1 K P. 367, C 1 J 

Satya Chandra Mtihcrji —for Applicant. 

Lalit Mohan Rvterji —for the Crown. 

Piggot. J:—I have before me two ap¬ 
plications which have been preferred as 
miscellaneous applications in first Appeal 
No. 193 of 1920. The unusual nature of 
the applications is apparent as much from 
the headings as from the actual contents 
of these papers. The names of the par¬ 
ties to the fust appeal are of course given, 
but the miscellaneous application as it 
describes itself, is made in terms as 
against the King-Emperor,opposite party, 
and notice has, under the orders of this 
Court, gone to the Government Advocate 
and to no one else. An appearauce has 
been entered on behalf of the plaintiff, 
respondent to the first appeal, but I do not 
think I should be justified in taking any 
action upou this fact, seeing (hat notice 
was not ordered to go to him. The two 
applications are connected in this way 
Raj Kunwar Singh is the defendant-ap¬ 
pellant in first Appeal No. 198 of 1920 
which has been admitted and is pending 
in this Court; the other applicant, Sundar 
Lai, is described in the affidavits before 
me as a Pairokar on behalf of the defend- 
ant in the Court below, and it is stated 
that he was allowed to be examined by 
the plaintiff during the proceedings in 
that Court in connection with a certain 
matter. Ihe suit in the Court below was 
decided in the plaintiffs favour, and one 
of the points in controversy was as to the 
genuineness of two documents, the pro. 
duction of which in the Trial Court took 
place on the application of the defendant. 

The learned Subordinate Judge in decid- 

ing the suit has held those documents to 
be forgeries. He has now taken action 
under Section 476 of the Code of Criminal 
Procedure and has issued notice to the 

Sunder f a t J K u nwar Sin Sh, and also to 
Sundar Lai, to show cause why their pro- 

secution should not be ordered for offences 

punishable under Section 471 and 471/109 

°f the Indian Penal Code. The prayer in 

that\h f thC tW ° a .PP llcations before me is 
tl at these proceedings be stayed pending 

t M eC n° a of , the ap P eal b 7 the defendam 
to this Court. It is not suggested that a stay 
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order of this nature could be obtained 
under any provision of the Code of Civil 
Procedure. The established practice of 
this Court, resting upon a course of judi¬ 
cial decisions which treat any application 
in revision against an order of a subordi¬ 
nate Civil Court passed under Section 
1476 of the Code of Criminal Procedure as 
an application in Civil Revision, govern¬ 
ed by the provisions of Section 115 of the 
Code of Civil Procedure, makes it impos¬ 
sible to regard these applications as gov¬ 
erned by anything in the Code of Crimi¬ 
nal Procedure. I can only regard the 
applications, therefore, as invoking the 
general powers of superintendence of this 
Court over the proceedings of all Courts 
subordinate to it. I am not prepared to 
say that it would not be within the juris¬ 
diction of this Court, under those powers, 
to directa presiding officer of any Civil 
Court subordinate to it to adjourn for a 
time any proceeding,of whatsoever nature, 
which he might have initiated by virtue 
of any powers exercisable by him as the 
presiding officer of such Court. In any 
case, as has rightly been argued on behalf 
of the applicants, a mere expres¬ 
sion of opinion by this Court that 
the proceedings in question might well be 
suspended, would probably be sufficient 
to give the applicants what they desire. 
While, therefore, I do not think that ap¬ 
plications of this kind ought to be encour¬ 
aged, I am not prepared to go back on the 
order of the Judge of this Court who 
admitted the applications, and to say that 
it is outside the jurisdiction of this Court 
to entertain them. 

The question then arises whether, on 
the facts stated in the affidavits before 
me, supplemented as these have been by 
extracts which have been read to me from 
a certified copy of the judgment delivered 
by the Trial Court in the Civil Suit out 
of which the first appeal arises, it is ad¬ 
visable or expedient that any order or 
direction should be issued to the learned 
Subordinate Judge in this matter. On the 
general question of the stay of Criminal 

Proceedings when these, on the face of 

them, raise a question of fact which is 
still under adjudication by a Civil Court 
of competent jurisdiction, as for instance 
by this Court in first appeal, a valuable 
note is to be found in Appenuix S to the 
Ed.tion of the Code of Criminal Proce¬ 
dure by Mr. G. P. Boys, Advocate of this 


V. EMPEROR (PiggOt, J.) 

Court. The tendency has been, whenever] 
possible, to secure a final adjudication byl 
the Civil Court before the actual trial of 
the accused persons in a Criminal Couit. 
I do not think, however, that any direct 
authority can be quoted for interfering 
with proceedings by a Subordinate Civil 
Court under Section 476 of the Code of 
Criminal Procedure merely on the ground 
that an appeal upon the same facts is 
pending before this Court. The general 
intention of the Legislature undoubtedly 
is that action under Section 476 of the 
Code of Criminal Procedure should ordi¬ 
narily be taken by the presiding officer 
of the Civil Court before which the alleg¬ 
ed offence has been committed, and should 
be taken as promptly as possible upon the 
termination of the suit in the said Court. 
Having regard to the present state of the 
pending file of this Court, it seems proba¬ 
ble enough that an order granting these 
applications would result in the stay of 
the proceedings initiated by the learned 
Subordinate Judge for a period of at 
least two years, and probably in those 
proceedings being continued by some 
successor in office of that gentleman. This 
seems to me altogether inexpedient. In 
the present case, a further question has 
been suggested whether there are not 
documents which may be required in the 
course of the criminal trial, not at present 
on the record of the civil suit, which may, 
nevertheless, require to be brought as 
speedily as possible into the safe custody 
of the court of the Subordinate Judge. 
This could be done as part of the prelimin¬ 
ary enquiry under section 476 of the Code 
of Criminal Procedure, and an order 
staying the proceedings under that section 
would interfere with its being done. A 
curious difficulty has, however, been bro¬ 
ught to my notice in the course of the 
argument based upon a reported decision 
of this Court in Mathura Kunwar v. Durga 
Kunwar (1). On the face of it that decision 
seems to lay down that, if criminal pro¬ 
ceedings are once instituted upon an order 
by the learned Subordinate Judge as the 
result of the proceedings now initiated, 
the fact that a first appeal is pending in 
this Court would not be regarded as a 
valid reason in law for the adjournment 
of those Criminal proceedings, reference 
being made to Section 344 of the Code of 
Criminal Proced ure. If so, it would 
(1) (1905J A. \V. N. 254 = 2 A. L. J. 747, 
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almost appear as if a postponement of the 
criminal prosecution, should this appear 
desirable iu the interests of justice, could 
only be ordered before the proceedings 
under Section 476 of the Code of Criminal 
Procedure came to a termination in an 
order directing the prosecution of the 
accused person or persons. I am obliged, 
however, to the Appendix to Mr. G. P. 
Boys' book, to which I have already refer¬ 
red, for a note which, I have no doubt, is 
based upon an examination of the actual 
record of the case in the course of which 
the decision above referred to was pro¬ 
nounced. This shows that a way was 
found out of the difficulty. As I have 
heard the parties at length on the general 
question of the proper procedure which 
should be followed, or directed to be fol¬ 
lowed, in connection with this matter, I 
think it just as well to express my opinion 
that a course of action similar to that 
suggested in Mr. Boys’ note might well 
be followed in the present case. 

I decline to interfere with the pending 
proceedings to which these applications 
refer, and both these applications accord¬ 
ingly stand dismissed. 

When the accused persons come before 
a Magistrate, it will be open to them to 
move this Court, which undoubtedly has, 
under the Code of Criminal Procedure 
itself, very large powers over Criminal 
Courts of subordinate jurisdiction, to 
.direct a temporary postponement of the 
prosecution pending further action in this 
Lourt. The further action which I sug- 
,gest should take the form of moving this 
Court to expedite the hearing of the First 
Civil Appeal in connection with which 
these applications have been made. 

Assuming that the defendant-appellant 
shows all possible diligence in the matter, 
axid that this Court is prepared to accept 
e pendency of a criminal prosecution as 
a vah d r easo n for expediting the hearing 
„ , th ®, a PP eal » tb ere is no adequate reason 
why the appeal should not be disposed of 

Ttavnf t r . easonable . time as to admit of the 
stay of the criminal proceedings until its 

^sposa . If it should appear otherwise to 

Boe C Z u ° the , qu L esti0D of expedi- 

th * heanngof the first appeal is 

bv the|i a eD< ?T th a Pr r ip,es laid down 
nf A J ud e e who decided the case 
of Mathura Kunwar v. Durga Kunwar (1) 

be S ave t0 pro?eed t0 tSd ( 2 

tbe Criminal Courts, even though the 


question in issue may be one requiring 
legal re-consideration on the part of this 
Court in the First Civil Appeal. 

I have bad to consider the question of 
the costs of this application and I feel 
myself in a somewhat unfortunate posi¬ 
tion, in view of the facts already noticed. 
I am really not able to allow tbe plaintiff- 
respondent to the appeal, the costs which 
have been certified on his behalf, upon 
his entering appearance in this matter 
without having been called upon to do so; 
the learned Government Advocate, who 
would undoubtedly have been entitled to 
his costs, has not been able to certify 
them. 

I simply dismiss these applications, 
making no order as to costs. 

Applications dismissed. 
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SULAIMAN AND GoKUL PRASAD, JJ. 

Mst. Jawahar Banoand another— Defend- 
ants-Appellants 

v. 

Shujaat Husain Beg and others (Plaint¬ 
iffs) and another— Defendants-Respondents. 

Second Appeal No. 1293 of 1917, decid¬ 
ed on 17th June, 1920, from a Decree of 

i 9 i 7 lst Add ' ■*'’ Aligarh ’ dated 28th July, 

Civil P. C O. 41, R . 33—Lower Court's 
decree making defendant liable for separate 
amounts—One defendant appealing, other not 

mint 6 ^ rt y~ A PP e ^te Court can decree 

e ,o 

Where a suit is decreed partly against one 
defendant and partly against another defendant 
but only one defendant appeals and the other is 

ann,n a ?V a *!T. y ,0 ‘ h f a PP«l. it is open to the 

rm,rl K C °L ® odify the decree of the lower 

the whole sum payable by the 
defendant who has appealed. 34 All. 32 (F B ) 

„ • r> , t p - 368.0.1.) 

lanTr”” Ashiham ~ i ™ Appel- 

-?orlt”po i n de«r“' a “ d I,M Mmai 

Jiidgmcnt —These two connected 
appeals are appeals by the defendants in 
suits for profits under Section 165 of the 
Tenancy Act against their co-sharers. It 

* ad ™ tted that tbe plaintiffs are entitled 
to a 1/6 share of the total profits 

Second Appeal No. 1296 arisek out of a 

Iuly W ?916 The f U t ght °a the 2lst of 

July, 1916, The suit was decreed partly 
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against Kazim Ali Beg and partly against 
Msts. Jawahar Bano and Mumtaz Bano. 
Msts.Jawahar Bano and Mumtaz Bano ap¬ 
pealed to the District Judge without mak¬ 
ing Kazim Ali Beg a party to the appeal. 
Kazim Ali did not appeal from the decree 
against him. No appeal or cross-objec¬ 
tion was filed by the plaintiffs against 
Msts. Jawahar Bano and Mumtaz Bano. 

Second Appeal No. 1293 arises out of 
suit No. 12 of 1915 for profits by the 
same plaintiffs against the same set of 
defendants but for different years. In 
this case also a decree was passed against 
these two sets of defendants, but both of 
them appealed to the District Judge. 
After various remands these three appeals 
were tried together by the District Judge 
and have been disposed of by one judg¬ 
ment, which unfortunately has caused 
some confusion. In the opinion of the 
District Judge, Kazim Ali was not liable 
for any share of the profits to the plaint¬ 
iffs at all. On the other hand, he has 
found that Jawahar Bano and Mumtaz 
Bano had realized more than their share 
of the profits and were alone responsible 
to the plaintiffs. The result of his finding 
was this, that he allowed Kazim Ali s 
appeal in the second suit and exempted 
him altogether from all ''ability. He 
dismissed Jawahar Bano’s and Mumtaz 
Bano’s appeal, but at the same time he 
has modified the decree of the first Court 
in both these suits and decreed the plaint¬ 
iff's claim for the amounts found due by 
the first Court as against Jawahar Bano 
and Mumtaz Bano. Only two appeals 
have been filed in this Court. No appeal 
has been filed by the defendants Jawahar 
Bano and Mumtaz Bano, from the decree 
allowing the appeal of Kazim All J’S i | ins J 
them. In our opinion when the District 
Judge was satisfied that it was Jawahar 
Bano and Mumtaz Bano alone who were 
li'ihlp to DriY the plaintiffs share of the 
profits, he had jurisdiction to modify the 
decree of the first Court and decree the 
plaintiffs’ claim as against these two 
defendants only. It is true that Kazim 
'Ali was not formally made f 
in the appeal which had arisen out of the 
first suit. But as the modification of the 

decree was to be in favour of Kazim A1 
himself who had been a party to the 
original suit, the defect of his not having 
been formally brought on the record in 
that appeal is not very material. 


Great reliance has been placed by the 
learned Vakil for the appellants on the 
Full Bench case of Rangim Lai v. Jhandu 
(1). In that case, in a suit brought by a 
Zamindar against a tenant for rent, the 
Court of first instance had decreed the 
claim for a much smaller amount than 
that claimed by the plaintiff. The plaintiff 
submitted to the decree and never appeal¬ 
ed from it. The defendant tenant appeal¬ 
ed to the District Judge, challenging the 
decree. After a remand the District Judge 
was of opinion that the defendant was in 
reality liable to pay more to the plaintiff, 
and he, while dismissing the defendant’s 
appeal, modified the decree of the first 
Court and granted the plaintiff a decree 
for a greater amount. The Full Bench in 
that case held that, although the words of 
Order XLI, Rule 33, were very wide and 
the Judge, strictly speaking, had jurisdic¬ 
tion to pass the decree which he had 
made, still there was not a proper exer¬ 
cise of jurisdiction by him in that case. 
It was pointed out that in a case where 
there is no sufficient reason for a respond¬ 
ent neglecting either to appeal or to file 
objections, the Court will hesitate before 
allowing him to object at the hearing of 
the appeal. The case before us, however, 
is clearly distinguishable. In the present 
case, if we simply allowed the defendants’ 
appeal and dismissed the plaintiffs' suit 
as against them, it would be doing a great 
injustice to the plaintiffs, because they 
would be deprived of the amount to 
which they have been found entitled. The 
plaintiffs must have their decree for pro¬ 
fits, and the only question for considera¬ 
tion before the District Judge was 
whether that decree should be against one 
set of defendants or against another set of 
defendants. When the Judge was of opi¬ 
nion that Kazim Ali defendant was really 
not liable to the plaintiffs for their profits, 
he exercised his jurisdiction very properly 
in directing that the defendants Jawahar 
Bano and Mumtaz Bano should be made 
liable for the whole amount. In Second 
Appeal No. 1293, which arises out of the 
second suit, Kazim Ali was actually a 
respondent in the appeals before the Dis¬ 
trict Judge and no defect of non-joinder 

can be urged in that case. . * •_* 

We think that the learned District 
Judge has acted within his jurisdic t ion in 

(1) (1911) 34 All. 32=Il I. C. 610=8 A. L. J. 

Jill (F. B.). 
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passing the decree which he has passed 
and we find no grounds for holding that 
this exercise of jurisdiction as conferred 
on him by Order XLI, Rule 33, has in 
any way been improper. Substantial 
justice has been done in this case. These 
appeals are without force and are hereby 
dismissed with costs. 

Appeal dismissed. 
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SULAIMAN AND GOKUL PRASAD, JJ. 


Ramamnd and others — Plaintiffs Appel, 
lants 


v. 


]ai Ram and others —Defendants-Res¬ 
pondents. 

Second Appeal No. 1461 of 1917, 
decided on 19th July, 19JO, from a Decree 
of the Addl. J., lMainpuri, dated 6th Sep. 
tember, 1917. 

* Civil P. C., S. 47—Execution of decree 
barred—Suit upon decree cannot be brought. 

Where in a pre emption suit according to a 
compromise decree, plaintiff is to obtain pos¬ 
session of property if he pays a certain amount 
within a particular time but iu case of default 
the suit is to stand dismissed, the plaintiff pays 
the required amount within the specified time 
but does not obtain possession either through 
Court or privately, and after the lapse of the 
period of limitation for the execution of the 
decree files a fresh suit for the possession of the 
property, such suit should be held to be barred 
under the provisions of Section 47 of the Civil 
R. C. Case-law discussed. 14 A L. J. 102 
Diss, from. [P. 372, c. 1 .] 

Gulzari Lai and Piari Lai Banerji— 
for Appellants. 

Girdhari Lai Agarwala—ior Respond- 
ents. 


Judgment:— This appeal has bee: 
referred to a Division Bench, as thi 
learned Judge before whom it original! 
came on for hearing doubted the correci 
ness of the rule of law laid down ii 
Lakhrani Kuar v. Dhanraj Singh (1). A 
all the authorities did not seem to hav 
been laid before us in argument we too 
time to consider our judgment 

, a PP e t rs that in 1905 the presec 
plaintiffs brought a suit against thes 
very defendants to pre-empt the propert 
which is now in dispute. On the 28th c 
April, 1905, a compromise decree wa 
passed, according to which the plaintiff 
were to obtain possession of the propert 


(1) (1916) 14 A.L.J. 102=32 I.CJ 634 
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if they paid Rs. 1,000, within three 
months of the decree; in case of default 
the suit was to stand dismissed. The 
plaintiffs paid that amount within the 
specified period, but did not obtain pos¬ 
session either through the Court or 
privately. On the 25th of April, 1917, 
long after the period of limitation for an 
application for execution had expired, but 
within 12 years of the decree, the plaint¬ 
iffs instituted the suit out of which 
this appeal has arisen for recovery of 
possession of the property decreed to them 
previously. The Court of first instance, 
after much hesitation, felt bound to fol¬ 
low the case referred to above and 
decreed the suit. The lower appellate 
Court has refused to follow it in view of 
certain observations made in the Letters 
Patent appeal from it. In that case a 
single Judge of this Court had held “the 
plaintiff while in possession of the land in 
question was wrongfully dispossessed by 
the defendant and I hold that the plaintiff 
is entitled to succeed on that ground.” 
This was perfectly correct. He, however, 
went on to hold that even apart from that 
the plaintiff was entitled "to sue and suc¬ 
ceed" upon the previous decree. 

In an appeal under the Letters Patent, 
Dhanraj Singh v. Lakhrani Knar (2), it 
was held that the plaintiff having got 
actual possession, though out of Court, 
and having been subsequently dispossess¬ 
ed, was entitled to bring a fresh suit. The 
learned Judges, referring to the view that 
it is always open to a decree-holder to 
bring a suit on the decree at any time 
within twelve years, notwithstanding that 
the decree has become incapable of execu¬ 
tion by lapse of time, remarked:—" This 
dictum, if correct, would mean that suit 
after suit could be brought upon barred 
decrees. If this is correct law, it is a 
very alarming situation.” They were in¬ 
clined to hold that Section 47 of the Code 
of Civil Procedure would be a bar to such 
a suit, but did not think it necessary to 
say anything further, as the point was 
not necessary for the decision of that case 
and the question had not been fully 
argued before them. 

There can be no doubt of tbe general 
principle that "where a Court of compe¬ 
tent jurisdiction has adjudicated a certain 
sum to be due from one p erson to another, 

* 2) (19 ?09 38 AU> 509=35 L Cl 6 01 = H A.L.J. 
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a legal obligation arises to pay that sum, 
on which an action of debt to enforce the 
judgment may be maintained" : per Baron 
Parke in Williams v. Jones (3). The same 
principle was recognized in Civil Law, 
where the action founded on the prior 
judgment was known as the actio judicata. 
Such an action may be treated as another 
form of execution, but the Legislature 
may prohibit it and prefer the more sum¬ 
mary method. We must, therefore, exa¬ 
mine the provisions of the Code of Civil 
Procedure and also review the authori¬ 
ties in order to see how these provisions 
have been interpreted and applied. 

The case of Doobee Singh v. Jowkee Ram 
(4) may be put down as the earliest 
authoritative case of our own provinces. 
There the plaintiffs had obtained a decree 
awarding to them one half of an orchard 
and directing possession to be given to 
them. They remained inactive for up¬ 
wards of three years, and then brought 
a fresh suit for possession. A Full 
Bench of five Judges enunciated the law 
as follows: — 

"Where a decree is merely declaratory and 
does not require to be carried into effect by pro¬ 
cess of execution, the right thereby declared and 
ascertained exists independently of any process 
for enforcing it. But when the nature of the 
decree requires that it should be executed, a 
decree-holder cannot, after allowing the limita¬ 
tion period to lapse without issuing process of 
execution, seek by a fresh suit on the decree to 
obtainthat which he should have sought for by 
execut on.” 

In Ram Jus Rae v. Ram Naratn (5) two 
out o f the three Judges re-affirmed the 
same principle and held that Section 11 of 
Act XXIII (to which Section 47 of the 
present Code corresponds) had taken 
away the right of a decree-holder to re¬ 
cover in a subsequent suit founded on his 
decree what he could enforce by execu- 
tion in the ordinary way. 

In Sheikh Ghulam Hosein v. Mt. Alla 
Rukhee Beebee (6) the same principle was 
even extended to a redemption suit. A 
Full Bench of five Judges again laid down 
that where by a former adjudication 
persons became entitled to a remedy by 
process of execution for the recovery of 
possession, and by their own neglect they 
have lost this remedy, they cannot be 


(3) (1845) 13 M. & W. 628=14 L. J. Ex. 145 = 

1 67 R. R. 767. 

(4) (1868) N. W. P. H C. 381. 

(5) (1870) N. W. P. H. C. 382. 

(6) (1871) N. W. P. H. C. 62. 
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permitted to revert to the position which 
they held prior to the institution of that 
suit and to ask for a remedy by suit. The 
provisions of Section 60 of the Transfer 
of Property Act have perhaps made the 
principle no longer applicable to redemp¬ 
tion suits, vide Sita Ram v. Madho Lal(7); 
but we have not been able to find any 
recent case of our own High Court iu 
which the soundness of that principle has 
been doubted. 

The Madras High Court has adhered to 
the same view. In the case of K. San - 
jeeviyah v. Nanjiyah (8) it was held that a 
suit does not lie to enforce a liability 
specifically imposed by the decree of a 
Civil Court in the mofassil, the right of 
suit in such a case being taken away by 
Section 11 of Act XXIII of 1861. In 
the case of Muttuvelu Pillai v. Vythilinga 
Pillai (9) it was laid down that that section 
t ikes away from the parties the right to 
try, by a fresh suit, any question relating 
to the enforcement of the terms of the 
decree by process of execution, and, in 
accordance with the whole policy of the 
law of procedure, makes every such ques¬ 
tion determinable by an order in a sum¬ 
mary proceeding before the same Court 
in the course of execution. And the same 
principle was followed in the case of 
Ratigan Asary v. Sliappani Asary (10) 
and in the case of Sungara Narayana 
Pillay v. Sandira Pillay (11). In the Full 
Bench case of Periasami Mudaliar v. 
Seetharama Chettiar (12), which was not a 
case of a suit on a judgment, but one to 
enforce a Hindu son’s pious obligation to 
discharge his father’s debts, it was, how¬ 
ever, observed on page 249 that “ as 
against the judgment-debtor himself or 
against his legal representative (who, as 
such, is equally bound by the judgment) 
it has long been held that under the 
Indian processual law the remedy is only 
by way of execution of the decree, and 
that no suit could be brought upon the 
judgment.” 

Following the old English practice of 
entertaining suits on judgments of the 
county Courts, a practice at one time 


(7) (1901) 241All. 44= (1901) A.W.N. 194 

(F.B.). 

(8) (1869) 4 M. H C. 453. 

(9) (1870) 5 M. H. C. 185. 

(10) (1870) 5 M. H. C. 375. 

(11) (1870) 6 M. H. C. 13. 

(12) (1903) 27 Mad. 243 = 14 M.L.J. 84 (F.B.). 
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grew up in Bombay under which suits on 
judgments of Small Cause Courts were 
allowed, till this had to be put a stop to 
after the enactment of Section 94 of Act 
XV of 1882. But as for suits on decrees 
of an ordinary Civil Court the Bombay 
High Court does not appear to have per¬ 
mitted them. In the case of Mancharam 
Kalliandas v. Bakske Sahtb (13) a suit for 
possession which had been granted by an 
unexecuted decree was held not to be 
maintainable. In the case of Kisan Hand- 
ram v. Anandram Bacliaji (14) the plaint¬ 
iff’s father had obtained a decree for pos¬ 
session which, however, was never execut¬ 
ed. It was held that the remedy by a 
separate suit was barred by Section 11 of 
Act XXIII of 1861. In the case of Sayad 
Nasrudin v. Venkatesh Prabhii (15) it was 
remarked that Section 11 of Act XX111 of 
1861, and the decisions under that section, 
seem to shut a plaintiff, who has failed 
to obtain execution of a decree in his 
favour, from making that decree the basis 
of a further suit or from obtaining, by 
means of a subsequent suit, that which, 
by adopting the proper means, he might 
have obtained in execution ; and that the 
recognition of such suits would tend to 
prolonged and possibly endless litigation, 
and so defeat the purpose of the Limita¬ 
tion Act. In the case of Fahirapa v. 
Pandttrangapa (16) it was pointed out 
that the practice of the Bombay High 
Court to entertain suits upon judgments 
of Courts of Small Causes was peculiar 
and too long to be disturbed, though it 
might have been better if such a practice 
had never been initiated ; that it was per- 
haps based on the fact that the Code of 
Civil Procedure, with a few unimportant 
exceptions, had not been applied to the 
Bombay Court of Small Causes ; but that 
no suit would lie upon a decree the execu¬ 
tion of which was barred by limitation. 
In the case of Mtrwanji Nowroji v. Ashabai 

(17) it was decided that even before the 
prohibition contained in Section 94 of Act 
XV of 1882, a judgment-creditor in the 
Court of Small Causes had not the right 
to sue on his judgment, and that the pro¬ 
visions of the Code of Civil Procedure 
preclude a judgment in a Court regulated 


13) 

14) 

15) 

16) 
(17) 


1869) 6 B. H. C. 231. 
,1873 10 B. H. C. 433. 
,1879) 5 Bom. 382. 

1881) 6 Bom. 7. 

1883) 8 Bom; 1. 


by that Code being enforced by a sepa¬ 
rate suit. 

The Calcutta High Court, though for¬ 
merly upholding the view that no suit on 
a judgment lies, has subsequently gone 
back the other way. In the case of Sandes 
v.Jomir Shaikh (18) it was held that a suit 
cannot be maintained in a Small Cause 
Court to recover the unsatisfied balance 
of a decree of such Court. This was 
followed in the case of Moonshi Golain Arab 
v. Curreembux Shaikjet (19) where it was 
held that no suit would lie in the High 
Court on a decree of the Court of 
Small Causes. A dissenting note, appa¬ 
rently for the first time, was struck by 
Wilson, J., in Atterwoney Dossee v. Hurry 
Doss Dutt (20). The learned Judge held 
that as a general rule a suit lies upon a 
decree, unless the right is taken away by 
Statute, and that in his opinion there was 
nothing in Act X of 1877 to prevent such 
a suit. It is unfortunate that this case 
was decided ex parte, there being no one 
on behalf of the respondent to present the 
contrary view. Neither Section 244 (c) 
of Act X of 1877 nor the previous cases 
seem to have been brought to his notice. 
This case was followed by another single 
Judge of the Calcutta High Court in Ait- 
noda Prasad Banerjee v. Nobo Kisliore Roy 
(21), where a suit on an order of the In¬ 
solvency Court for payment of costs was 
held to be maintainable, on the ground 
that Section 244 of Act XIV of 18S2 was 
inapplicable, and that the suit must be 
held to have been based on a new cause 
of action as afforded by the previous judg¬ 
ment. In the case of A ski Bhusan Dasi v. 
Pilaram Mandal (22) a decree had been 
obtained against an alleged adopted son 
(as the representative of the wrong-doer) 
under the guardianship of the deceased’s 
widow, but the adoption was found in 
another suit to be invalid. Mukerji, J,, 
threw out a suggestion that “ the remedy 
of the decree-holder might possibly be by 
way of a suit against (the widow) if it be 
still open to him to sue her successfully 
in view of the provisions of the Statute 
of Limitation.” In the case of Kalika- 


(18) (1868) 9 W. R. 399. 

(19) (1879) 5 Cal. 294 = 4 C. L,R. 477. 

(20) (1881) 7 Cal. 74. 

(21) (1905) 33 Cal. 560=9 C. W. N. 952. 

(22) (1913) 18 C. L. J. 362=21 1. C. 519=1S 

C.W.N. 173, 
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naud Mukerji v. Biprodas Pal Choudhri (23) 
one of the defendants having died, a co¬ 
defendant was substituted in his place as 
his legal representative, and, the plaintiff 
having refused to make the widow a party, 
the suit was decreed. In a subsequent 
litigation it was found that the widow of 
the deceased was his successor and legal 
representative. The plaintiff being un¬ 
able to execute his decree, as the de¬ 
ceased’s estate was in the possession of the 
widow, brought a suit for a declaration 
that the estate in the widow’s possession 
was liable to pay the decretal amount. It 
was held that the suit was not maintain¬ 
able as a suit on a judgment. The case 
of Kali CJiaran Nath v. Suhhoda Sundari 
Debi (24) was a suit for recovery of 
money. The defendant died during its 
pendency, leaving a will whereby he had 
appointed the wives of his sons execu¬ 
trices to his estate ; the plaintiffs, being 
unaware of the existence of the will, sub¬ 
stituted his sons in his place and got a 
decree. It was held that the executrices 
were not bound by the decree and the 
decree could not be executed against the 
estate in their hands. The learned judges 
went on, however, to remark:—"At the 
same time, it is clear that a suit can be 
brought against the executrices on the 
basis of the judgment already obtained,” 
and referred to a number of English and 
Indian cases, pointing out some diver¬ 
gence of judicial opinion on the matter. 

It will be noticed that in both the cases 
in A ski Bliusan Dasi v. Pelaram (22) and 
Kali Charan v Sukhoda Sundari (24) the 
remarks of the learned Judges on the 
point were purely obiter dicta and wholly 
unnecessary for the disposal of those 
cases. Further, those cases are distinguish¬ 
able, inasmuch as in each the decree could 
not possibly be enforced, the real heirs of 
the deceased not being a party to it. 
These cases can, therefore, be no autho¬ 
rity for the proposition that a second 
suit on a judgment is maintainable in 
spite of the provisions of Section 47 of 
the Code of Civil Procedure. 

We have given our best consideration 
to the question before us and we are of 
opinion that, both on authority and on a 
correct interpretation of Section 47 of the 

(23) (191*1) 19 C. W. N. 18 = 26 1. C. *136 = 21 
C. L. J. 265. 

(24) (1915) 20 C. W. N. 58 = 30 I. C. 824=22 

C.L.J. 272, 


Code of Civil Procedure, the present suit 
was not maintainable. Stripped of all 
unnecessary details, the relief claimed by 
the plaintiffs, in substance, amounts to 
asking for the fruits of a decree which 
they are unable to execute owing to lapse 
of time. The suit, in effect, does raise a 
question «• relating to the execution, dis¬ 
charge or satisfaction” of the former 
decree and cannot be determined by a 
separate suit. The plaintiffs’ claim 
in reality is that they obtained a 
decree for possession of this pro¬ 
perty, the defendants have not given 
them possession in spite of the said decree, 
and therefore the Court should compel the 
defendants to carry out their obligation 
under that decree. In our opinion such a 
suit falls clearly within the purview of 
Sectiou 47, and if it did not, we fail to see 
what other form of suit would. 

We may note that Article 122 of the 
Limitation Act can in no way help the 
plaintiffs. As was observed in the case 
of Hurrinath Chatterji v. Mohunt Mothoor 
Moliun Goswami (25), the intention of the 
law of limitation is not to give a right 
where there is not one, but to interpose a 
bar after a certain period to a suit to 
enforce an existing right. In fact the 
Limitation Act assumes the existence of 
a cause of action and does not define or 
create one. 

We think that the decree of the lower 
appellate Court was under the circum¬ 
stances correct. We accordingly dismiss 
the appeal with costs. 

A ppeal dismissed. 


(25) (1893) 21 Cal. 8 = 20 I. A. 183=6 Sar. 

334 (P. C). 
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others— Def endants-A p- 


v. 


Baij Nath —Plaintiff-Respondent. 

Second Appeal No. 1097 of 1917, 
decided on 16th June, 1920, from a 
Decree of the Dist. J., Agra, dated 31st 
May, 1917. 

• Cent i Untie n—Suit foi-Co-piaintiffs suing 
under suppesed tora fide right—Decree for 
tests against cc plaintiffs- Cite co-plaintiff 
paying cfj decree can sue ethers fer contribu¬ 
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Where a suit was brought by several plaintiffs 
in exercise of a supposed bona fide right which 
they claimed in certain properly and a decree for 
costs was passed in that suit against the plaint¬ 
iffs therein, and the costs are paid by one of the 
plaintiffs alone, he can sue the other co-plaintiffs 
for contribution. 32 AH. 535; 5 Cal. 720; Dear- 
sly v. Middlewcck, (ISS1) L. R. 13 Ch. D. 236. 
Dist, [P. 373. C, 2; P. 374. C. 2] 

Suren Ira Nath Sen —f rr Appellants. 

Narain Pras.il Ashtham —for Respond- 
ent. 

Judgment:—The circumstances under 
which this appeal has arisen are briefly as 
follows:—The parties to the present suit 
put in an objection to the attachment of 
certain property attached in execution of 
a decree of one Ganga Sahai. The objec¬ 
tion was disallowed, and thereupon some 
of the parties of this suit and the prede- 
cessor-in-title of others, appointed two 
persons as special attorneys in order to 
institute a suit in the Bombay High Court 
against the aforesaid Ganga Sahai for a 
declaration that the property was not 
liable to attachment and sale in execution 
of the decree which Ganga Sahai had 
obtained against a third person. After 
certain evidence had been taken this suit 
was dismissed for default of prosecution, 
and the decree-holder defendant, Ganga 
Sahai, was awarded his costs against the 
parties to the present suit. He realized 
those costs from the plaintiff, and the 
present suit, out of which this appeal has 
arisen, has been brought by the plaintiff 
for contribution against his co-judgment- 
debtors. 

The pleas taken in defence were many. 
1 he defendants totally denied all know¬ 
ledge of the Bombay suit and contended 
further that the plaintiff was wholly 
responsible for that litigation and that 
they were not liable to contribute. They 
further denied the plaintiff’s right to claim 
a one-third share out of the costs. 

The Court of first instance decreed the 
claim. The defendants went up in appeal 
and the learned District Judge has upheld 
the decree of the first Court, so far as the 
amount claimed for contribution was 
concerned, but has modified it in regard to 
a certain item payable on account of the 
stamp duty and penalty charged on one 
of the documents produced by the plaint- 

111 in support of his claim. The defendants 
come here in second appeal. 

, The ^ rst pojut taken is that the parties to 

the former suit being joint tort-feasors who 

% 


knew or ought to have known that they 
were doing an illegal or wrongful act, no 
suit for contribution was legally maintain- 
able. The second point is that the Court 
below have erred in decreeing against the 
appellants any share of the additional 
stamp duty and penalty which the respond¬ 
ents paid in order to have a certain 
document admitted in evidence in further¬ 
ance of their own case. The way in which 
the argument on the first point has been 
pressed by Dr. Sen is that there is no 
right of contribution, because there was 
no special equity in favour of the plaintiffs 
which would entitle them to contribution. 
Secondly, that the claim, brought in 
the Bombay Court was an unlawful claim, 
which was dismissed for default which 
was totally due to the plaintiff’s fault, 
and therefore there was no equity 
in favour of the plaintiff. It will thus 
appear that the case as put forward in 
argument is slightly different from the 
one put forward in the grounds of appeal. 
It is quite clear that the present case is 
not that of joint tort feasors. On the oilier 
hand, it seems to be a suit for contribu¬ 
tion arising out of a decree for costs 
passed in a suit which the plaintiff and 
the defendants brought in the Bombay 
Court in exercise of a supposed bona fide 
right which they claimed in certain pro-' 
perty. The property was money payable 
to one Paras Ram, who was a contractor 
in the G. I. P. Railway. He had assigned 
to the parties his rights to recover certain 
money payable to him by the Company 
on account of contracts which he had 
undertaken to perform. The assignment 
was not recognized by the G. I. P. 
Railway, but none-the-less they recog¬ 
nized the then plaintiffs’ claim to this ex¬ 
tent that before paying out the money to 
Paras Ram, their contractor, they used to 
give previous notice to the then plaintiffs 
of their intention to do so. The money 
which stood as payable to Paras Ram 
was attached by one of his creditors, 
namely Ganga Sahai aforesaid, and after 
the failure of the objection of the parties 
to the present litigation in the execution 
department, they instituted the suit in the 
Bombay Court for a declaration of their 
right. That was a bona fide suit brought 
to substantiate a right which they honestly 
believed existed in them as against Paras 
l\am, so that the rule regarding joint tort- 
teasors would not apply to the present case 
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Coming, however, to the general ques¬ 
tion whether a suit for contribution 
between joint judgment-debtors would 
lie or not, it would depend more or less 
on the facts of the particular case. Prima 
facie the fact of a joint decree having 
been paid off by one of the judgment- 
debtors, would be some evidence 
that he had a right of contribution 
but the defendant can always show 
that he, as between himself and the 
plaintiff, was not at all liable for the claim 
or was not liable equally with the plaint¬ 
iff or that both being joint tort-feasors no 
contribution on public grounds should be 
enforced as between them, or for other 
reasons the suit could not be maintained. 
The cases which have been cited to us in 
support of the contention that no suit for 
contribution would lie at all, unless there 
was some special equity in favour of the 
plaintiff, are :— Mu'la Singh v. Jagannath 
Singh (1), Suput Singh v. I my it Ttwari 
(2), Dear sly v. Middlexvceh (3). It has to 
be borne in mind that in all these cases 
the contribution was sought as between 
the defendants in the former suit, and no 
case has been cited to us in which there 
had been a suit for contribution as 
between plaintiffs, and which had been 
negatived on the same grounds. Obvi¬ 
ously there would b? a difference between 
a case of co-defendants and that of co- 
plaintiffs. The defendants need not file a 
common defence. The plaintiffs, how¬ 
ever, when they briug a suit, must sue on 
a common ground. Therefore it does not 
follow of necessity that the rule which 
would regulate the enforcement of con¬ 
tribution as between co-defendants should 
be applied to the case of co-plaintiffs also. 
The case of Mulla Singh v. Jagannath 
Singh (!) is an example of a case in 
which the defence of the defendants was 
not the same. That case, therefore, would 
not be a guide for the decision of the 
present case. 1 he case in 5 Calcutta, 
however, need be mentioned only in 
so far that it recognizes the principle 
that where persons have acted under a 
bona fide claim of right, and had reason 
to suppose that they had a right to what 
they did, then they may have a right of 
contribution. In the present case, as 


(1) (1910) 32 All. 585=6 I. C. 684- 7 A.L.J. 
720. 

(2) (18P0) 5 Cal. 720=6 C.L.R. 62. 

(3) (1881) 18 Ch. D. 236 
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would appear from the facts which we 
have stated above, the then plaintiffs were 
acting in the belief that they had a bona 
fide right to contest the attachment. It] 
is further clear that they were all acting 1 
in concert for the benefit of all and that 
they were acting together through one set 
of attorneys. Each and every one of them 
had one and the same object and were 
acting in furtherance of it, and there was 
mutuality of interest as amongst them¬ 
selves. The defendants whose main 
defence was based on the allegation that 
they knew nothing of this Bombay litiga¬ 
tion have failed to substantiate their 
allegations, and it cannot be denied that 
they took as much part in it as the 
plaintiff did. Their defence has failed 
altogether. They tried to prove one of 
the exceptions mentioned in the case of 
Siva Panda v. Jujusti Panda (4) and failed. 
Having regard to this we cannot butl 
agree in holding that the present suit^for| 
contribution lies. 

As regards the second point; under 
the stamp law all the executants were 
liable to pay the deficiency in stamp and 
the penalty, and having regard to the 
attitude taken up by the defendants in 
denying all the transactions regarding 
the Bombay suit, we do not think that 
the lower appellate Court was wrong in 
making them liable for the proportionate 
amount of that sum. We think there is 
no force in this appeal and we, -therefore 
dismiss it with costs. 

Appeal dismissed. 

(4) (1901) 25 Mad. 599=12 M.L.J. 13. 
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Tudball and Sulaiman, JJ. 

Bansi and others —Plaintiffs-Appel¬ 

lants 

v. 

Kanhaiya and others —Defendants- Res¬ 
pondents. 

Second Appeal No. 999 of 1917, deci¬ 
ded on 17th July, 1920, from a Decree of 
the Sub-J., Allahabad, dated 10th April, 
1917. 

• (a) Specific Relief Act. S. 42—Right to 
receive dan by offering kusha grass to pil¬ 
grims on river bank cannot be declared— Birt 
jajtnani. 

Under Section 42 it cannot be declared that 
plaintiffs have a right to take dan, that is, alms 
by offering kusha to Hindu pilgrims on the bank 
of the Ganges at a particular spot. [P. 375, C. 2.J 
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* (b) Specific Relief Act, S. 54 — Receiving 
alms on river bank—Interference with such 
receiving—Injunction restraining interference 
cannot be granted. 

A perpetual injunction cannot be issued to the 
defendants restraining them from interfering with 
the plaintiffs in receiving alms on the bank of a 
certain river. [P. 375, C. 2 ] 

B.E. O'Conor and Badri Narain —for 
Appellants. 

Tej Bahadur Safru , Surendra Nath Stn 
and Panna Lai— for Respondents. 

Judgment:—This is a plaintiffs' ap¬ 
peal. The facts of the case are as fol¬ 
lows :—On the banks of the Ganges, not 
far from Allahabad, is a spot where a ferry 
crosses the river; it is named Kubrighat. 
This, apparently, is a convenient spot for 
pious Hindus to bathe in the Ganges, and 
apparently many of them do this in con¬ 
nection with religious ceremonies connect¬ 
ed with deaths and other circumstances in 
their families. The contending parties in 
this case are Mahabrahmans, the plaint¬ 
iffs, and Gangaputras, the defendants; they 
may both be described as parasites of 
Hindu society. These persons go down to 
the Kubrighat and when a pious Hindu is 
about to bathe they offer what they call 
kasha that is, a small bunch of grass. 
They pronounce a Mantra , and he returns 
the grass together with a small pecuniary 
present. The spot where it occurs is pri¬ 
vate property belonging to the Zamindars 
of two villages, Swadkhat and Taj 
Mullahan. 

Between the Gangaputras and the 
Mahabrahmans there have been constant 
disputes in the past, each seeking to pre¬ 
vent the other from obtaining these alms 
which are given by the bathers. In the 
year 1904 there was a dispute, and a 
Magistrate, by an order, dated the 2nd of 
July, 1904, passed apparently under Sec¬ 
tion 144 of the Code of Criminal Proce¬ 
dure, restrained the plaintiffs (the Maha- 
brahmans) from taking any such gifts 
within a distance of 13 yards of the 
water’s edge. The order held good only 
for two months, and it was passed to pre¬ 
vent a breach of the peace taking place 
during that time. It was a period of 
festival during which many Hindus fre¬ 
quented the ghat. 

Shortly before the present suit was in- 
stituted in the year 1913, there was further 
trouble between these two classes and a 
Magistrate took action and bound down 
each party under Section 107 of the Code 


of Criminal Procedure. At the same 
time he published the old order of the 2nd 
of July, 1904, for the information of the 
parties. He did not take action under 
Section 144 of the Code of Criminal Pro¬ 
cedure himself, but merely published the 
order for their information. 

Thereupon the plaintiffs brought the 
present suit. In paragraph 1 of their 
plaint it is stated that they and their an¬ 
cestors had been receiving these alms from 
people who came to bathe at Kubrighat, 
by giving them kasha on the bank of the 
Gauges. They admitted that the defend¬ 
ants, that is, the Gangaputras, had all 
along been receiving similar gifts by sit¬ 
ting on a mat and tying up a calf on the 
bank of the river, and they also admitted 
that the defendants used to pay Rs. 150 
as rent to the Zamindars for the piece of 
land which they thus occupied. They 
recited the order of the 2nd of July, 1904, 
and the occurrences of the year 1913, and 
the orders passed by the Magistrate. In 
paragraph 6 they admitted that the gifts 
given by the pious Hindus were purely 
voluntary acts. They went on to say that 
the Criminal Court had improperly in¬ 
fringed their rights as against the rights 
of the defendants and that the parties 
were entitled to receive whatever offerings 
were given to them by the bathers who 
frequented the bank. They asked for 
three reliefs:— 

(1) That the order of the Criminal Court, dated 
the 23rd of June, 1913, should be set aside. 

This relief has been denied to them by 
both the Courts below and they lay no 
claim to it before us. 

(2) That it be declared that they have 
a right to take dan that is, alms, by offering 
kusha on the bank of the Ganges at Kubrighat 
and 

(3) That a perpetual injunction be issued to 
tbe defendants restraining them from interfering 
with the plaintiffs in receiving alms on the bank 
of the river. 

The Court of first instance framed five 
issues. The defendants in their defence 
admitted that they paid Rs. 150 as rent 
every year to the Zamindars as mentioned 
by the plaintiffs, but not for the right of 
tying a calf and spreading a mat, but 
according to a decree passed by the Civil 
Court in a certain case ; they also admit¬ 
ted the incidents which had occurred in 
the Criminal Court. They claimed that 
they had an exclusive right to take the 
gifts offered by the Hindu bathers and 
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maintained that the Miihabrahmans had 
only a right to receive such gifts when the 
ceremony with which the giver was con¬ 
cerned was a funeral ceremony; otherwise, 
the Gangaputras had an exclusive tight to 
take all gifts offered by bathers in the 
river. They maintained that the plaintiffs 
improperly interfered with their rights to 
take gifts. They maintained that the right 
of a Gangaputra is birt jajmani (which 
was a voluntary gift) and that a man 
birt was a purely personal gift. The Court 
of first instance framed the first issue as 
followsHave the plaintiffs got any 
cause of action”? It held that they had 
none, and dismissed the suit. An appeal 
was preferred to the District Judge. He 
held that the plaintiffs had cause of action 
and remanded the suit for decision on 
other issues. 

The first Court then held that a gift 
made by the bathers in the river consti¬ 
tuted man birt, that is, a purely personal 
gift and not birt jajmani. It held in favour 
of the plaintiffs that they had a perfect 
right to go to Kubrighat and accept 
gifts by giving kasha to Hindus, and it 
finally gave the plaintiffs the following 
declaration and injunction :—“ That the 
plaintiffs have always a right to accept 
dan by giving kasha on the bank of the 
Ganges at Kubrighat.” It granted an 
injunction against the defendants restrain¬ 
ing them from interfering with the plaint¬ 
iffs in taking dan by giving kasha to 
bathers on the bank of the Ganges at 
Kubrighat. There was no issue framed 
as to the alleged lease of the land used by 
the defendants. The defendants appealed 
and in their appeal they did not attempt 
to base their case in any way on the 
alleged lease. The Court of appeal came 
to the conclusion that the plaintiffs were 
only entitled to accept such gifts as were 
ordinarily offered to Mahabrahmans and 
that their rights were not co extensive 
with those of the defendants. It, there¬ 
fore, set aside the decree of the first Court 
so far as the declaration was concerned 
and it gave the plaintiffs an injunction 
restraining the defendants from inter¬ 
fering with the plaintiffs in taking dan 
which bathers gave to them as Mahabrah¬ 
mans at Kubrighat on the bank of the 
Ganges. The plaintiffs have come here 
in second appeal. They contend that they 
are entitled to a declaration, such as was 
granted to them, by the first Court, that 


they are entitled to accept any gifts what¬ 
soever that are made to them, whether 
they are connected with funeral rites or 
not, that the injunction granted by the 
Court of appeal is of no use to them, and 
that they seek both the declaration and 
the injunction to maintain their right to 
accept alms of any sort offered to them by 
any body. The defendants have filed 
objections. One of the pleas which they 
have taken is that the right claimed by 
the plaintiffs is not recognized by law. 
They further contend that the plaintiffs 
are neither entitled to the declaration nor 
to the injunction granted by the Court 
below. The third plea taken is that, the 
defendants being lessees of the banks of 
the river at Kubrighat, the plaintiffs are 
not entitled to any injunction which 
interferes with the defendants’ admitted 
right of birt jajmani within a distance of 
thirteen yards from the river. In view of 
the fact that there had been no finding as to 
the lease throughout the litigation nor had 
the defendants based their rights on their 
capacity as lessees, this third plea cannot 
be allowed to be taken before us. 

The first question for consideration is 
whether in view of the facts the plaintiffs 
are, in any way, entitled to any relief 
whatsoever, either to the declaration or to 
the injunction. Section 42 of the Specific 
Relief Act lays down that “ any person 
entitled to any legal character, or to 
any right as to any property, may insti¬ 
tute a suit against any person denying, 
or interested to deny, his title to such 
character or right, and the Court may 
in its discretion make therein a decla¬ 
ration that he is so entitled, and the 
plaintiff need not in such suit ask for any 
further relief.” In the present case the 
plaintiffs have come forward with no legal 
character whatsoever. The character they 
have assumed for the purposes of this 
litigation is the character of a beggar, 
that is, a person who begs from a person 
who is charitably inclined to give. In 
most countries this would render him 
liable to punishment in a Criminal Court. 
Even in this country no beggar has a 
legal character; the character that he 
has is more likely illegal than legal. 
Therefore, the plaintiffs are not entitled 
to a declaration so far as their character 
is concerned. 

The next question is whether they have 
any right.as to any property which is in 
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dispute in trie present case. It is impos¬ 
sible to hold that a beggar’s right to 
receive alms is a right to property in any 
way. On their own showing the plaint¬ 
iffs admit that wh it they call mm birt is 
nothing less and nothing more than a pure 
gift nude by a Hindu bather and is a 
personil offering to the donee. This 
right is not claimed in connection with 
any property such as a temple or shrine 
or any other immoveable property. It is 
impossible, therefore, to hold that what 
the plaintiffs claim in the present case is 
property. It appears, therefore, to us 
that under Section 42 of the Specific 
Relief Act it is impossible to give the 
plaintiffs the declaration which they now 
seek. Injunctions are dealt with in Sec¬ 
tion 5+ of the Specific Relief Act. Under 
that section “ a perpetual injunction may 
be granted to prevent the breach of an 
obligation existing in favour of the ap¬ 
plicant, whether expressly or by impli¬ 
cation. When the defendant invades or 
threatens to invade the plaintiff’s right to, 
or enjoyment of, property, the Court may 
grant a perpetual injunction.” It seems 
to us that on the facts of the present case 
it is impossible for us to say that there 
was any breach of any obligation existing 
in favour of the plaintiffs. The question, 
of course, is simple. Nobody is obliged 
to give to them nor are the defendants, 
the Gangaputras, under any obligation 
towards them. Again, it cannot be said 
that the Gangaputras invade or threaten 
to invade the plaintiff’s right to, or enjoy¬ 
ment of, property. As we have pointed 
out above, the right to beg cannot consti- 
tute property as it is understood in Jaw. 
Therefore, on the facts of the case it 
appears to us that the plaintiffs are in no 
way entitled either to an injunction or to 
a declaration. We do not think that the 
remand order of the District Judge under 
which he sent back the case at all preclu¬ 
des us from coming to this conclusion. 
Ihe plaintiffs might well have a cause of 
action and yet be not entitled to the 
reliefs they claimed. It is not necessary 
tor us to go into and decide the question 
whether the defendants, the Gangaputras. 
have any exclusive right or any right 
whatsoever as against the present plainr- 
lfis-appellants. It may be that they 
equally are, with the plaintiffs, only beg- 
gars, and as such they have no ri^ht 
whatsoever greater than that of the 
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plaintiffs. It may bs, on the other hand, 
that they are lessees of the land and as 
such they are entitled to keep the plaint¬ 
iffs off the land. But as to these two 
points we express no opinion whatsoever. 
On the facts of the case the suit was 
bound to fail. The appeal, therefore, 
fails and is dismissed with costs. 

We allow the second objection, namely, 
that the right claimed by the plaintiffs is 
not re cognized by law. The plaintiffs' 
suit will stand dismissed with costs in all 
Courts. * 

Appeal dismissed ; objection allowed. 

* A. I. R 1921 Allahabad 377. 

Sulaiman and Gokul Prasad, JJ. 

Ram Sarup -Plaintiff-Appellant 

v. 

Dal pat Rai and others —Defendants- 
Respondents. 

Second Appeal No. 1284 of 1917, 
decided on 15th June, 1920, from a Decree 
of the District Judge, Budaun, dated23rd 
August, 1917. 

* CivibP. C., O. 21 , Rr. 91 and 93 — Auction- 
purchaser cannot sue to recover purchase- 
money or to have the sale set aside—He can 
only apply. 

The provisions of the Civil Procedure Code do 
not recognize the right of an auction-purchaser to 
maintain a suit for the recovery of the purchase- 
money or to get the sale set aside on the ground 
that the judgment-debtor had no saleable interest 
in the properly. The auction-purchaser's right is 
limited to an application for an order for repay 
ment of the purchase-money after the sale has 
been set aside 39 All. 1H, Foil. Case—Law fully 
discussed. [P. 381. C. 2.] 

Tej Bahadur Saprtt —for Appellant. 

Lakshmi Narain and Narain Prasad 
Ashthana—iox Respondents. 

Sulaiman, J. : —This is a plaintiff’s 
appeal arising out of a suit brought by an 
auction-purchaser for recovery of the pur¬ 
chase-money paid by him, and taken 
away by the decree-holder, as well as for 
the surplus sale proceeds still in deposit 
in Court, on the ground that the judg¬ 
ment-debtor had no saleable interest in 
the property sold at all. It appears that 
Dalpat Rai and Basant Rai, who are now 
represented by defendants Nos. 2 to 6, 
held a simple money decree against one 
Durga Prasad for a sum of Rs. 1,206 and 
odd. In execution of that decree certain 
property was attached as belonging to the 
judgment-debtor and put up for sale and 
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purchased by the present plaintiff-appel¬ 
lant. The appellant paid the purchase- 
money and the sale was confirmed on the 
27th of July, 1911. One Jawahir Lai 
brought a suit for a declaration of his 
own title and for setting aside the sale 
against the decree-holders, the judgment- 
debtor and the auction-purchaser. This 
suit was decreed on the 1st of December, 
1911. The decree-holders took out part 
of the sale proceeds deposited in Court in 
satisfaction of their decree, leaving a sum 
of R^. 617-12-8 as the surplus sale pro¬ 
ceeds. In 1917, the present suit was filed 
for recovery of the purchase money on 
the ground that the judgment-debtor had 
no saleable interest in the property at all. 
The Court of first instance decreed the 
suit with respect to the amount which 
was still in deposit in Court, but dismissed 
it as against the decree holders. The 
plaintiff appealed to the Court of the Dis¬ 
trict Judge and the defendants filed cross¬ 
objections. The learned Judge affirmed 
the decree of the Court of first instance, 
holding that the suit was not maintain¬ 
able. The defendants have submitted to 
the decree. The plaintiff has come up to 
this Court in second appeal. On his be¬ 
half it is contended that he is in equity 
entitled to recover the amount paid by 
him when he is not able to retain the pro¬ 
perty, and that legally there is no bar to 
such a claim. 


As the appeal raises an important ques¬ 
tion of law, it is necessary to consider it 
at some length. Under Section 258 of 
Act VIII of 1859 it was provided that 
«« whenever a sale of immoveable property 
is set aside, the purchaser shall be entitled 
to receive back his purchase-money, with 
or without interest, in such manner as it 
may appear proper to the Court to direct 
in each instance.” It is clear that, 
although under that Code there was an 
express provision entitling the auction- 
purchaser to receive back his purchase- 
money in case the sale was set aside, thci e 
was no such provision in the case where 
the sale had not been set aside, even 
though it were found that the judgment- 
debtor had no saleable interest in the pro¬ 
perty at all. Again, the Code did not ex¬ 
pressly specify the manner in which the 
rieht to recover this money could be en¬ 
forced. It was open to the Court to direct 
theauction-purchaserto recover his money 

by an application in that Court or by a 


separate regular suit. The rulings under 
this Code seem to have recognized as an 
established principle of law that a pur¬ 
chaser at a sale in execution of a decree 
could not recover his purchase-money 
if it turned out that the judgment-debtor 
had no saleable interest in the property 
put up for sale, and that Section 258 sole¬ 
ly applied to those cases in which the sale 
had been set aside for irregularity in pub¬ 
lishing and conducting it: tide Sowdamitti 
Chowdlirain v. Krishna Kishor (1) (where 
the sale had taken place even prior to the 
Act), Hira Lai v. Karim-un-nisa (2) and 
Raiu Narain Singh v. Mahtab Bibi (3). 
While, therefore, the Code* of 1859 was in 
force, the Courts did not recognize any 
independent rule of equity, justice or good 
conscience under which an auction-pur¬ 
chaser could recover his purchase-money 
if it turned out that the judgment-debtor 
had no saleable interest at all. The case 
of Dorab Ally Khan v. Abdool Aztcz (4) re¬ 
quires special consideration, because the 
learned advocate for the appellant places 
great reliance on it and has urged that the 
full significance of this case has not been 
appreciated in subsequent rulings. His 
contention is that it has not been clearly 
borne in mind that the Privy Council did 
ultimately remand the case for the trial 
of the question whether the auction-pur¬ 
chaser's representative had shown a case 
which, if proved, would entitle him to re¬ 
cover back the purchase-money, “ as 
money had and received to his use as 
upon a total failure of consideration. " 
In that case, in execution of a 
simple money decree certain property 
belonging to a judgment-debtor, situated 
in Oudh, had been seized by the Cal- 
cuita Sheriff at the instance of the decree- 
holder and put up for sale and 
sold. Subsequently the judgment-debtor 
in some proceedings in the Oudh Courts 
obtained a decree declaring that the sale 
was null and void. On this the auction- 
purchaser’s representative brought a suit 
against the decree-holder for the recovery 
of the purchase-money paid by him. The 
question in that case was not whether the 
auction-purchaser was entitled to receive 
back his purchase-money if it was found 


(1) (1869) 4 13. L. R. 11 = 12 W. R. 8 (F.B ). 

(2) (1880) 2 All. 7S0 

(3) (1880) 2 All. 828. „ „ „ 

(4) (1878) 3 Cal. 806=5 I. A 116 = 2 C. L. R. 

529=3 Suther. 519=3 Sar. 818 (P, C.). 



1921 


RAM SARUr V. DALPAT RAI (Sulaiinan, J.) Allahabad 379 


that the judgment-debtor had no saleable 
interest in the property at ili, but the 
question was whether he was entitled to 
recover the nonev it it wa- found that 
the Sheriff h 11 no junsdictioa to sell the 
property, although the pr petty did in 
fact belong; to the judg nent-debtor. In 
D:rab v. AKic:l (4), the question for con¬ 
sideration is stated to baas follows:— 

‘•The question then arisen, can the purchaser 
at a sale by the Saenn under a writ of 
upjn being evicted by the ciecation debtor, re¬ 
cover the purchase-money which he has paid from 
the execution creditor, it it should turn out that 
the Sheriff had no authority to execute the writ 
at the place where the property was situate ” 

The High Court of Calcutta [tide Dorab 
Alii v. KJujah Mi•huco.Uecn (5)] had 
assumed that if th? defendant was to be 
treated as a principal in the transaction, 
the case was governed by the ordinary 
rules relating to vendors and purchasers 
upon voluntary sales, and had applied the 
rule that a purchaser, who, after the exe¬ 
cution of the conveyance, is evicted by a 
title to which the covenants in the con¬ 
veyance do not extend, cannot recover the 
purchase-mo.iey from his vendors. Th-rir 
Lordships of the Privy Council held that 
that rule which governed sales by private 
contracts was not properly applicable to 
sale by the Sheriff. At the same time, on 
page 126, their Lordships remarked :— 

"Now it is. of course, perfectly clear that 
when the property has been so sold under a re¬ 
gular execution, and the purchaser is afterwards 
evicted under a title paramount to that of the 
judgment-debtor, he has no remedy against either 
the Sheriff or the judgment-creditor. This, how¬ 
ever, is because the Sheri# is authorized by the 
writ to s eizc the property of the execution debtor 
which lies within territorial jurisdiction and to 
pass the debtor's title to it without warranting 
that title to be good. The Sheritf. however, if he 
acts ultra vires, cannot invoke the protection 
which the law gives to him when acting within 
bis jurisdiction.** 

That the decision of that case turned 
on the absence of jurisdiction in the 
Sheriff to sell the property is further 
borne out by the remarks on page 127 
that 

'their Lordships think that upon similar prin¬ 
ciples the Sheriff may be held to undertake by 
hisconduct that be has seized and put up for sale 
the property sold in the exercise of his jurisdic¬ 
tion, although when he has jurisdiction he does 
not in any way warrant that the judgment debtor 
had a good title to it, or guarantee that the pur¬ 
chaser shall not be turned out of possession by 
some person other than the judgment-debtor. In 
the present case the subject-ma tter of the sale was 

(*) (1875) 1 Cal. 55=24 W, R. 372. 


the estate of the execution debtor, to that if the 
sheritl had bad jurisdiction, his conveyance 
would have passed the title It was solely be¬ 
cause he was acting beyond his territorial jurisdic¬ 
tion that the sale became inoperative and wholly 
ineffectual.** 

As the case had not been approached 
by the Courts below from the correct 
point of view, their Lordships felt that 
the action could not be determined with¬ 
out further investigation into tbe facts. 

It is true that in the concluding portion 
of the judgment their Lordships say:— 

41 They only decide that the plaintiff has 
not wholly failed to disclose a good cause 
of action on the face of the record ,B : but 
their Lordships also say that they 44 of 
course, offer no opinion whether the 
plaintiff will ultimately succeed in esta¬ 
blishing his right to any relief.” The 
distinguishing feature of that case is that 
there, at the instance of the decree-holder, 
the Sheriff had tried to sell property situa¬ 
ted outside his jurisdiction, and in this he 
was 44 in the position of an ordinary person 
who has sold that which he had no title 
to sell.” In my opinion this case is no 
authority for the proposition that, inde¬ 
pendently of any provision of the Code, an 
auction-purchaser has a right to recover 
his purchase-money by a regular suit when 
it is found that the judgment-debtor had 
no saleable interest at all, though the 
property is situated within the jurisdiction 
of the execution Court. 

Act X of 1S77 and the consolidating Act 
XIV of 1SS2 introduced material altera¬ 
tions in the Code. Section 315 of Act 
XIV of 1$'2 provided two things:— 

(1) It gave the purchaser a right to re¬ 
ceive back his purchase-money from any 
person to whom the purchase-money had 
been paid, in case the sale was set aside 
under Section 312 or 313 ; and 

(2) It also gave him such right when, 
although the sale was not set aside, it was 
found that the judgment-debtor had no 
saleable interest in the property which pur¬ 
ported to be sold and the purchaser was 
for that reason deprived of it. The sec¬ 
tion then went on to provide that the 
repiytnenl of the said purchase-money 
might be enforced against tbe person to 
whom it had been paid under the rules 
provided by the Code for the execution 
of a decree of money. 

A controversy naturally arose as to 
whether the auction-purchaser’s remedy 
was limited tg an application in the 
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execution department or whether he could 
maintain a separate suit. The controversy 
was set at rest by a decision of the Full 
Bench of this Court reported in Manna 
Singh v. Gajadliar Singh (6), where it was 
clearly laid down that there was no bar 
to a separate suit. The learned advocate 
for the applicant has strongly contended 
that this Full Bench case recognizes a 
rule of equity, independently of the pro¬ 
visions of any Code, that a separate suit 
is maintainable. In my opinion the judg¬ 
ments of all the Judges who decided that 
case proceeded on the assumption that a 
right to recover the purchase-money was 
given to the auction-purchaser by Section 
315 of the Code, and I do not find any 
passage which would support the conten¬ 
tion that they decided that there was a 
right to recover the money independently 
of the provisions of that section. On the 
other hand, the judgment of Stuart, C. J., 
on page 582, makes it quite clear that the 
case was held to be governed by third 
clause of Section 315. That case has of 
course been followed by this Court in 
subsequent cases : vide Kishun Lai v. Mu¬ 
hammad Safday Ali (7), Slianto Chandar v. 
Nain Sukh (8) and Sidheswari Prasad v. 
Gosliain Mayanand (9) in which it was 
clearly held that outside the provisions of 
the Code of Civil Procedure an auction- 
purchaser had no right to recover back 
his purchase-money merely by showing 
that the judgment-debtor had no saleable 
interest. 

The provisions of Act V of 1908 differ 
from those of Act XIV of 1882. In the 
first place, the provision of Section 315 to 
the effect that when it is found that the 
judgment-debtor has no saleable interest 
in the property which is purported to be 
sold, and the purchaser is for that reason 
deprived of it, the purchaser shall be 
entitled to receive back his purchase- 
money, doss not find a place in Order 
21, Rule 93 ; and in the next place the 
expression “ shall be entitled to receive 
back his purchase-money ” has been 
replaced by the words “ shall be entitled 
to an order for repayment of his purchase- 
money.” In my opinion these are 
material alterations which cannot be 

(6) (1883) 5 All. 577= (1883) A. W. N. 130. 

(7) (1891) 13 All. 383= (1891) A. W N 138. 

(8) (1901) 23 All. 355= (1901) A. W. N. 101. 

(9) (1913) 35 AH. 419=19 I-C. 986=11 A.l .J. 

606. 


ignored. If no right existed indepen. 
dently of the provisions of Section 315 of 
the Code of 1882, entitling an auction- 
purchaser to receive back his purchase- 
money by a regular suit in case the judg¬ 
ment-debtor had no saleable interest, then 
it is clear that no such right is recognized 
by Order 21, Rule 93; the only remedy 
provided by that rule is for the auction- 
purchaser to apply for an order for re¬ 
payment of the purchase money in case 
the sale has been set aside by the Court. 
In my opinion Section 315 ot the old 
Code had given a substantive right to an 
auction-purchaser to bring a separate suit. 
That right has not been granted by Order 
XXI, Rule 93. As had been held in the 
cases decided before Act XIV of 1382 
came into force, there was no independent 
right under which an auction-purchaser 
could receive back the purchase-money 
on the ground that the judgment-debtor 
had no saleable interest in the property, 
apart from the express provisions of the 
Code of Civil Procedure. There is no 
such provision in the present Code; on 
the other hand, Order 21, Rule 92 (3), 
rather shows that no suit to set aside an 
order confirming a sale can be brought by 
any person against whom such order is 
made. The prohibition against a regular 
suit contained in the last clause of Sec¬ 
tion 312 of Act XIV of 1832 was very 
limited in scope. The section provided 
that “ no suit to set aside, on the ground of 
such irregularity, an order passed under 
this section shall be brought by the party 
against whom such order has been made.” 
Whereas the third clause of Order 21, 
Rule 92, of the present Code is very general 
in its terms, and the expression “ on the 
ground of such irregularity ” is not to be 
found there. This seems to indicate that 
no separate suit challenging the order of 
confirmation can be brought on any 
ground whatsoever. 

There is, as has already been observed, 
a clear distinction between auction sales 
and private sales. In the case of a private 
sale which is the result of a private con¬ 
tract between the parties concerned there 
is either-an express or implied warranty 
of title If it subsequently turns out that 
the property transferred did not belong to 
the vendor, the vendee is in equity 
and justice entitled to get back his 
sale consideration. In an auction sale, 
however, which takes place against the 
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will of the judgment-debtor, there could 
possibly be no warranty of title on behalf 
of the judgment-debtor. Nor doer the 
decree-holder, through the sale officer, 
give any guarantee; he merely puts 
up for sale the rights and interest 
which the judgment-debtor might possess 
in the property. The auction-purchaser 
who purchases the property, therefore, 
takes a risk, and if it turns out that the 
judgment-debtor really has no interest 
in the property sought to be sold, it is the 
misfortune of the auction-purchaser. 
Unless there be a special remedy provided 
for compensation, I fail to discover any 
rule of equity which would entitle him to 
get back his money. I can conceive of 
many difficulties which might arise if such 
a right is recognized independently of any 
express provision of law. It might be 
•after a very long period that it is discover¬ 
ed that the judgment-debtor has no 
saleable interest at all. The sale pro¬ 
ceeds might be distributed among a num¬ 
ber of decree-holders and it might be very 
hard on the decree holders to be called 
upon to refund the amount after several 
years. Again, if there be a rule of equity 
under which an auction-purchaser can 
recover his purchase-money in case it is 
found that the judgment-debtor had no 
saleable interest at all, why should he not 
also recover a proportionate amount when 
he has a smaller interest than what pur¬ 
ported to be sold? In Mohidccn Ibrahim 
v. Mahomed Mura Levai ( 10), Napier, J., 
came to the conclusion that under the new 
Code of Civil Procedure there was no 
provision entitling an auction-purchaser 
to receive back his purchase-money in a 
regular suit, though it is true that Ayling, 
J.f was a little doubtful on the point and 
* . it unnecessary to express an 
opinion on it. In the case of Ram Kumar 
Maho v. Ram Gour Shaha (11), the Cal- 
cutta High Court was of the same opinion 
and pointed out that before the passing of 
Act XIV of 1882 no such right was recog- 
nized, os is manifest from the decision 
in Dorab Ally v. Abdool Azecz (4), and 
that it was only under the provisions of 
beet,on 185 of Act XIV of 1882 that a 
right to bring a suit was recognized. 


00) (1912) 23 M L. J. 487= (1912) M. W 
V ,?? = , 17 LC 437=12 M. L. T. 431 
0D (1909) 37 Cal. 67= 10C. L.J. 558 = 21 
559=13 C. W. N. 1C80. 


In MuhammadNajib-ul-lah v. Jai Narain 
(12) a Division Bench of this Court 
seems to have doubted the soundness of 
the decision in Minina Singh v. Gajadhur 
Singh (6) and fdt inclined to refer the 
point ton I'ull Bench, But before doing 
so they thought it desirable to refer an 
issue as to the interest of the judgment- 
debtorat the time of the sale. In Naunu 
Lai v. Bhagwan Das (13) the point raised 
in this appeal was clearly decided against 
the appellant. That case is on all fours 
with the present case and I am in perfect 
accord with the reasoning of the learned 
Chie Justice who delivered the judgment 
in that case. The provisions of Act V of 
1908 do not recognize the right of an 
auction purchaser to maintain a suit for 
the recovery of the purchase-money or to 
get the sale set aside. His right is limited 
to an application for an order for repay¬ 
ment of the purchase-money after the 
sale has been set aside. In my opinion, 
therefore, the finding of the learned Dis- 
trict Judge that the suit was not main- 
tainable is correct. 

On behalf of the respondent it was fur¬ 
ther urged that on the face of it the suit 
was barred by limitation because the 
decree declaring the sale to have been null 
and void was passed on the 1st of Decem¬ 
ber, 1911, and the suit was brought more 
than three years after it. It is contended 
that either Article 97 or Article 62 of the 
Limitation Act applies to this case and 
the suit is barred by the three years’ rule. 
There may be difficulty in holding that 
either Article 97 or Article 62 applies. If 
neither of these articles applies, then the 
general Article 120 would apply. However, 
in view of my opinion as to the non-main¬ 
tainability of the suit, I consider it quite 
unnecessary to decide this point. I would, 
therefore, dismiss the appeal. 

Gokul Prasad. J. ;— I agree in the 
conclusion arrived at by my learned 
colleague. As the point raised is, how¬ 
ever, of some importance I would like to 
add a few observations. 

The question which arises in this case, 
put shortly, comes to this. In a case 
where it is found that the property sold 
by auction in execution of a decree does 
not belong to a judgment-debtor, is it 


(12) (1914) 36 All. 529=26 1. C.i9=12A.L.j 
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open to anauction-purchaser to bring a 
suit, independently of the provisions of the 
Code of Civil Procedure, to enforce a 
claim for refund of the purchase-money 
on the ground, either of failure of consi¬ 
deration, or of a rule of equity that where 
a party has parted with a sum of money 
and has not had the full benefit of it, the 
person who has had the benefit of that 
money is bound to refund it ? The ques¬ 
tion is not an easy one to answer, and the 
difficulty has been made still greater by 
the fact that in order to see that an auction- 
purchaser is not prejudiced, there have 
been attempts by the Legislature to safe¬ 
guard his rights to a certain extent. Most 
of the cases cited at the Bar have dealt 
with the special provisions of the Codes 
which governed the auction.purchasers 
under consideration. But the question 
really which has to be decided in the 
present suit is, it being admitted or being 
beyond dispute that the present Code of 
Civil Procedure recognizes no such gene¬ 
ral right except to the extent to which it 
is limited under Order 21, Pule 93 of 
the Code of Civil Procedure, which 
admittedly does not apply to the present 
case, does a suit lie independently of those 
provisions? In order to understand the 
position clearly it will be necessary to 
trace to some extent the history of the 
various pieces of legislation relating to 
this subject. The first in point of time 
which, so far as India is concerned, dealt 
with this subject is Regulation \II of 
1825. The 7th clause of the 3rd section 
of that Regulation provided “ In all cases 
of public sale of property under this 
Regulation, it shall be clearly explained 
to the bidders at the sale, that nothing is 
guaranteed to them in the land or other 
property sold, beyond the rights and inte- 
rests therein of the individuals answerable 
for the amount of the decree, or other 
process, in execution of which the sale is 
made.” Or, in other words, the only 
guarantee which attended the auction 
sales was a guarantee that the judgment- 
debtor or those who claim through him 
would not recover back the property. 
This Regulation was apparently founded 
on the rule of English Law that there is 
no warranty of title in auction sales ex¬ 
cept in so far that the Court’s J^sdiction 
to sell the property is assured; see Dorab 
Ally v. Abdool Azeez (4). There is no 
guarantee «■ that the judgment-debtor had 


a good title to the property or a guarantee 
that the purchaser shall not be turned out 
of possession by some person other than 
the judgment-debtor.” This was the rule 
enforced before the passing of Act VIII 
of 1859. The case of Sow.lamini Chow- 
drain v. Krishna Kishor (I), decided by a 
Full Bench of the Calcutta High Court, 
very well expresses the principle under¬ 
lying such sales. The sale in that case 
took place in the year 1854, and the 
Judges there were considering the question 
as to whether the auction-purchaser could 
have any right to a refund of the purchase- 
money in case it was subsequently dis¬ 
covered that the judgment-debtor had no 
saleable interest in the property. The 
judgment was delivered by Peacock, C.J., 
and, after quoting the well known passage 
from Sugden on Vendors and Purchasers 
which has also been referred to in the 
judgment of the Privy Council in the 
case of Dorab Ally v. Abdool Azeez (4), the 
learned Judge proceeded to observe as 
follows :— 

" There is a great distinction between the case of 
a purchaser being evicted by title paramount, and 
that of the conveyance by the vendors being set 
aside. In the one case the owner of the hnd re¬ 
covers notwithstanding the conveyance, because 
it was a conveyance of his land by a person who 
had no right to convey it; in the other case, 
where a sale has been set aside, the purchaser 
usually has a right to recover back his purchase- 
money, because it would be inequitable that the 
vendor should retain the purchase-money when 
there are grounds for setting aside the sale by 
which the contract is put an end to. But a Court 
of Equity does not set aside a conveyance simply 
because the conveying party had no title to the 
property. There must be something more, such 
as fraud or the like, to induce the Court to inter¬ 
fere in that manner. A purchaser at a sale in 
execution knows that all that he purchases is the 
right and title of the judgment-debtor, He knows 
that no one guarantees to him that the judgment- 
debtor has a good title, and he purchases the 
property with his eyes open and regulates the 
price which he bids for the land with reference 
to the circumstances under which he is purcha¬ 
sing, and the risk he runs," 

In the absence of any express legis¬ 
lation, e.g., Acts of 1859, 1877 and 1882, 
this principle would seem to regulate the 
right of an auction-purchaser so far as 
his right to a refund of the purchase- 
money is concerned. The oldest case on 
the subject which I have been able to 
discover is a Full Bench decision of the 
Calcutta Suddar Court, Dost Mahomed 
Khan v. Prosunnonath Roy { H). Thedeci- 

(14) (1855) S. D. A (L P.) 549. 
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sion is not reported in full, but the 
principle laid down is that “ a purchaser 
at a sale in satisfaction of a decree, of a 
party’s rights and interests, is not enti¬ 
tled to the recovery of his purchase- 
money, on the rights and interests sold 
turning out to be without title.” Another 
case is Raghoonath Suhay v. Brijbcharcc 
Lai (15). In that case the auction sale 
was set aside in a regular suit aud their 
Lordships came to the same conclusion. 
It was perhaps to remove the hardships 
thus entailed upon an auction-purchaser 
that Section 253 of Act VIII of 1359 was 
enacted. 

Questions arose about the interpre¬ 
tation of this section and in some of them 
it was held that the right given under 
this section was an absolute right: see- 
Greesh Chinder v. Lookhooda Moytt (16) 
and Brojendur Roy v. Jugnmath Roy (17). 

Later on, when Act X of 1377 was 
passed, it was enacted in Section 315 
that “ when it is found that the judgment- 
debtor had no saleable interest in the 
property which purported to be sold, and 
the purchaser is for that reason deprived 
of it, the purchaser shall be entitled to 
receive back his purchase-money (with 
or without interest as the Court may 
direct) from any person to whom the pur¬ 
chase-money has been paid, etc.” This 
was the first occasion on which the right 
of an auction-purchaser to a refund of 
the purchase-money, simply on the 
ground of discovery that the judgment- 
debtor had no saleable interest in the 
property, was recognized. The same 
was the effect of the amending and con¬ 
solidating enactment of Act XIV of 1882. 
Most of the cases which have been cited 
to us were cases in which the existence 
of this right to a relund was admitted, 
but the only question was whether the 
remedy lay by certain proceedings by way 
of an application or there was also a 
remedy by a separate suit. This Court 
consistently held that the remedy pro¬ 
vided by Section 258 of Act VIII of 1859 
or Section 315 of Acts of 1877 and 1882 
was only permissive, or in other words 
it was not the only remedy open to an 
auction-purchaser, but he could enforce 
the right given to him by the above 
sections by a separate suit also. It was 
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held by this High Court that the section 
was only permissive and that an auction- 
purchaser had a right of suit. None of 
the older cases touched or could touch 
upon the point now raised before us, 
namely, whether independently of the 
enactment in the Code of Civil Procedure 
there was any right of suit ; because in 
all those cases the attention of the Courts 
was directed to the special provisions of 
the enactment then under consideration. 
The only cases in which these principles 
have been touched upon are the follow¬ 
ing : Sheikh Mahomed Basir-ulla v. Sheikh 
Abdulla (18), Shanto Chattier Milkerji v. 
Nain Sukh (8), Sidhesliwari Prasad v. 
Goshain Mayanand (9) and Dorab Ally v. 
Abdool Azeez (4). The present Code of 
Civil Procedure, Act V of 1908, has 
departed from the enactments of 1877 and 
1382 in this respect, that in this Act the 
provision regarding the right of an auc¬ 
tion-purchaser to a refund of his pur¬ 
chase-money on the ground that the 
judgment-debtor had no saleable interest 
in it, has been omitted. Dr. Tej Bahadur 
Sapru, on behalf of the appellant, has 
strongly relied upon the ruling in 
Manna Singh v. Gajadhar Singh (6), and 
has contended that the said case supports 
his contention to the full. He has argued 
that the case has laid down in clear and 
unambiguous language that the auction- 
purchaser had a right of suit where it was 
discovered subsequently that the judg- 
ment-debtor had no saleable interest in 
the property. But we must bear in mind 
that all through that case it was not con¬ 
tested that such a right did exist in the 
auction-purchaser. The whole contest 
was centered round the question whether 
the remedy of the auction.purchaser was 
by a separate suit or by way of proceed¬ 
ings in execution. That case, therefore, 
does not support the contention so well 
put forward and so strenuously urged. He 
has tried to distinguish the case in Dorab 
v. Abdool (4) on the ground that, although 
their Lordships in one part of the judg¬ 
ment held that there was no warranty of 
title in auction sales and therefore an 
auction-purchaser had no right to a refund 
of the purchase-money, still, further on, 
about the close of the judgment, they re¬ 
mand the case for trial on the merits. But 
we must bear in mind that the circum- 

(18) .(1870) 4 B. L. R. (App.) 35=15 W, R 
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stances of that case were somewhat pecu¬ 
liar. The sale of certain property outside 
his jurisdiction was made by the Sheriff. 
There was a further question if the auc¬ 
tion-purchaser knew that the Sheriff was 
acting ultra vires in selling property be¬ 
yond the local limits of his own jurisdic¬ 
tion, and, thirdly, there was a question as 
to the amount realised and appropriated 
by the auction-purchaser which might 
have to be set ofr against the purchase- 
money, in case the Court came to the 
conclusion that he was entitled to the 
latter. Their Lordships of the Privy 
Council considered, first of all, the posi¬ 
tion of sales at auction conducted by the 
Sheriff who had jurisdiction to sell the 
property, and came to the conclusion that, 
if that had been the case, there would 
have been no question that the auction- 
purchaser had no right to a refund of the 
purchase-money, but they went on to hold 
that as the Sheriff had acted beyond his 
jurisdiction therefore the following consi¬ 
derations might prevail. First, whether 
the auction-purchaser purchased the pro¬ 
perty with full knowledge that he was 
purchasing some thing which the Sheriff 
had no right to sell. If this fact was found 
against the auction-purchaser perhaps the 
suit might fail, but none-th -less it was a 
fact which was to be found one way or 
the other, and in case it turned out that 
the auction-purchaser had no intimation 
of the defect in the proceedings taken by 
the Sheriff, the further question that 
might arise would be as to the amount 
which he would be entitled to get the re¬ 
fund of ; and it was only for the conside¬ 
ration of these latter points that the case 
was sent back to the High Court, so that 
these last observations did in no way 
detract from the meaning of the previous 
pronouncement. That this is the meaning 
of their Lordships of the Privy Council is 
also evident from the views taken by the 
various High Courts in India in a large 
number of cases in which this case, as the 
leading case on the subject, has very often 
been discussed and referred to. As an 
example I might mention the case of 
Shanto Chander v. Nain Sukh (3) decided by 
this Court. We have also to bear in mind 
the fact that in cases where it has beeu 
found that the judgment-debtor had only 
a smaller interest in the property sold, com¬ 
pared, to what wis purported to be sold 
the Courts had never allowed the auction- 
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purchaser a proportionate refund, which 
they would have done if there had been 
some principle of equity, justice and good 
conscience which enabled the auction-pur¬ 
chaser to claim a refund. Apart altogether 
from the provisions of the Codes of Civil 
Procedure of 1877 and 1882, which would 
have entitled the auction-purchaser to a 
refund of the full amount of the purchase- 
money, in case it was found that the judg¬ 
ment-debtor had no title whatever, there 
could have been no warrant for holding 
that if the interest which the judgment- 
debtor really had in the property was 
smaller thin what was sold a proportion¬ 
ate reduction in the purchase-money 
should not have been refunded to the 
auction-purchaser. There is thus no doubt 
whatever that there is no principle of 
equity or law according to which an auc- 
tion-purchaser is entitled to a refund of 
the purchase-money, in case it is discover¬ 
ed later on that the judgment-debtor had 
no saleable interest. The whole of the 
law on this subject to be found in the re¬ 
ported cases in which such a right has been 
recognised, is on the express wordings 
of the various sections of the different 
enactments. I am, therefore, of opinion 
that the case reported in Nannu Lai v. 
Rhagwan Djs( 13) was rightly decided and 
that having regard to the provisions of 
the present Code of Civil Procedure;! suit 
for refund does not lie except in a case 
where a sale is set aside under the provi¬ 
sions of Ordef 21, Rule 92. 

I would, therefore, agree with the order 
proposed. 

By the Court:—The order of the Court 
is that the appeal be dismissed with 
costs. 

Appeal dismissed. 
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Mears, C.J. AND Ryves, J. 

Iiarahh Ram Jani and another —Defend- 
ants-Appellants 

v. 

Lakshmi Ram Jani and others —Plaintiffs- 
Respondents. 

First Appeal No. 330 of 1917, decided 
on 6th July, 1920, from a Decree of the 
Sub-J., Benares, dated 16th June, 1917. 

(a) Civil P. C., Sch. 2. Para. 21 and S. 104 (f) 
—Apellate Court refusing to file award—Suit 
to enforce award is net barred , 
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Where in an appeal, an application to file an 
award is rejected, a subsequent suit to enforce the 
award is not barred, The enactment of Civil 
Procedure Code (1908), Section 89 and Section 104 
(/) has not altered the law in this respect. 32 All. 
484, Ref. [P. 386. Cs. 1 & 2 ] 

* (b) Arbitration—Misconduct of arbitrator 
—Omission of point no longer in controversy 
does not vitiate award—Civil P.C., Sch.2, 
Para. 15 (a). 

The mere fact that the arbitrator is silent in his 
award, as to a point which was one of the points 
originally submitted to him, but on which in fact 
he finds there is no longer any controversy be¬ 
tween the parties, does not vitiate the award. 
Randall v. Randall. (1805) 7 E.R 81 : 13 C.L.J. 
399 and 14 C.L.J. 188. Dist. (P. 387, C. 1 & 2.] 

Haribans Sahai— for Appellants. 

B. E. O'Conor and Radlia Kant Malavtya 
—for Respondents. 

JudgmentThe parties to this liti¬ 
gation are members of the same family. 
In 1911 a dispute arose and it was decided 
to submit all matters in controversy to 
arbitration out of Court. On the 21st 
of April, 1913, the arbitrator made his 
award. The history of what occurred in 
the interval between these two years is 
fully stated in the judgment of this Court 
in Hari Kunwar v. Lakshmi Ram Jani (1), 
and we shall have to refer to that decision 
later on. Within six months of the 
award being made, two of the plaintiffs 
applied to the Subordinate Judge, under 
paragraph 20 of the second schedule of 
the Code of Civil Procedure, to have the 
award filed. The Court took appropriate 
action under that paragraph and issued 
notice to the other side. They appeared 
and objected, but their objections were 
overruled and the Court passed an order 
under paragraph 21 of the schedule for 
filing the award and ordered a decree to 
be prepared in accordance with its terms. 
I'rom that order the defendants appealed 
and raised in their appeal substantially 
the same objections which they had taken 
in the Court below and which are taken 

We wiU refer t0 them later, 
l his Court, on appeal in the case already 
mentioned, held that the lower Court 
should not have ordered the award to be 
hied. It appears that after the award 
w . a f made tbe parties obtained possession 
ot the property involved, according to the 

°L the award. After the decision 
ot this Court the plaintiffs filed the suit 
out of whic h this appeal arises for a 

(I) (1915) 38 All. 380=35 I. C. 833= M A L. J. 

m A-*? 


declaration that the award of the 21st of 
April, 1913, was a good and valid award 
and one which bound all the parties, and 
asked to be maintained in their posses¬ 
sion. They did this, because the defend¬ 
ants had taken steps to recover pos¬ 
session of property of which the plaintiffs 
had taken possession under the award. 
The defendants-appellants here raised 
two main contentions. One was that, 
under the law as amended by Act V of 
1908, the suit was not maintainable, 
because the decision of this Court in 
Hari Kunwar v. Lakshmi Ram Jani (1) 
operated as res judicata, and secondly, 
that on the merits, there was misconduct 
on the part of the arbitrator such as 
would vitiate the award, and that there 
were other defects also in the submission 
to arbitration. The Trial Court after 
hearing evidence has decreed the suit and 
the defendants come here in appeal. The 
same two grounds again are pressed, but 
the only misconduct on the part of the 
arbitrator that has now been pressed is 
that he omitted to determine at least one 
of the questions submitted to him for 
decision. 

As regards the plea of res judicata the 
argument is as follows:—Section 89 of 
the new Code of Civil Procedure intro¬ 
duces a new legal position, and by that 
section it is enacted that the procedure 
to be adopted in all arbitration proceed¬ 
ings is that laid down in the paragraphs 
contained in the second schedule cf the 
Act, unless otherwise provided for by 
special legislation. It is urged that the 
result of this amendment was to over¬ 
rule all the older cases such as Kttnji Lai 
v. Durga Prasad .( 2), in which it had 

an order under Section 525 
of the old Code, refusing to file an award, 
did not operate as res judicata in a subse¬ 
quent suit to enforce the award. It is 
said that now the only course open to a 
party who has obtained an award in his 
favour, and who wishes to avail himself 
of it, is to make an application within 
six months of its date under the terms 
of paragraph 20 of the second schedule of 
the Code. If he does not do so, then, the 
argument is that the award becomes 
mere waste paper and is ineffectual for 
any purpose either by way of attack or of 
defence. Similarly, or rather a fortiori , 
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it is argued that if a Court acting under 
paragraph 21 refuses to make a rule of 
Court, that decision is final, and the 
finality of that decision is emphasized by 
the fact that a new paragraph has been 
introduced in' Clause (/) of sub-Section (1) 
of Section 104 of the new Code. It seems 
to us that this contention is not well found¬ 
ed. The framers of the new Act took all 
the sections in the old Act which referred 
to arbitration out of the body of the Code 
and re-enacted them in very much the 
same language as before in the second 
schedule. Some changes in language 
were made, but only, apparently, with 
the object of getting rid of the con¬ 
flict which existed in the various 
Courts in India in the interpreta¬ 
tion of the old sections. Having done 
this, it seems to us, it was necessary 
for the framers of the new Act to enact 
some such section as Section 89 in the 
body of the Act, to show that the proce¬ 
dure to be adopted in arbitration proceed¬ 
ings was to be found in the second sche¬ 
dule and that the rules in that schedule 
would govern all such proceedings, unless 
otherwise provided for by some special 
Act. We do not think that this Section 
89 made any new substantial innovation 
of law. It left matters practically as they 
were before. 

When we turn to paragraphs 14 and 15 
of the schedule, it is not very easy to fol¬ 
low the language used. Thus in paragraph 
15 it is said ‘an award remitted under 
paragraph 14 becomes void on failure of 
the arbitrator or umpire to reconsider 
it.’ From this it would seem that an 
award which contained a flaw in it inas¬ 
much as the award had left undetermined 
any of the matters referred to arbitration, 
referred to in paragraph 14, was not in 
itself void, but that it only became void if, 
after it had been remitted to the arbitrator 
or umpire he had refused or failed to amend 
it. Be that as it may, these sections are 
found in that part of the schedule which 
refers to the procedure to be adopted in 
arbitration made in pending suits. The 
rules which govern arbitrations made out 
of Court are to be found in paragraphs 20 
and 21. In paragraph 20 the words are 
that ‘ any person interested in the award 
may apply to any Court having jurisdic¬ 
tion.’ It does not say that the ‘person 
interested ’ shall or must apply. It does 
not say that if he does not apply under 


that paragraph, then the award ceases to 
have any effect, If this had been the 
intention of the Legislature, as argued, 
we think it would have been very 
easy for it to have used suitable words. 
Now where such an application has been 
filed under paragraph 20 the Court after 
issuing notice, as laid down in that sec¬ 
tion, can pass only one of two orders. If 
it ‘ is satisfied that the matter has been 
referred to arbitration and that an award 
has been made thereon and where no 


ground such as is mentioned or referred 
to in paragraph 14 or paragraph 15 is 
proved, the Court shall order the award to 
be filed.’ If, on the other hand, it finds 
that for reasons mentioned in paragraphs 
14 and 15 there is a flaw in the award, it 
cannot remit it, according to the rulings 
of this Court and unlike the English Act 


of 1889, but must confine itself to dismiss¬ 
ing the application. An appeal can be 
made from such an order, specifically 
under Section 104 (1) (/) of the present 
Code. It is argued that this implies that 
the Code meant to give finality to a deci¬ 
sion under paragraph 21, and that the 
arguments which appear to have found 
favour with the Judges of this Court in 
Kuitji Lai v. Durga Prasad (2), and which 
they seemed inclined to adopt but were 
prevented from adopting by reason of the 
cttrsus curiae of this Court, applied with 
great force. In our opinion, however, 
the object of enacting Clause (/) was to 
remove the conflict of opinion which pre- 
vailed in the various High Courts in 
India as to whether an appeal lay under 
the old Section 525. Incidentally also, 
it cleared up another matter that was 
open formerly to debate, namely, whether 
an order under Section 525 was not really 
a decree and appealable as such. It is 
made quite clear that an order under the 
corresponding section, that is, paragraph 
21, is not a decree but is an order frotn 
which an appeal has been allowed. In our 
opinion the amendments made in the new 
Act have in no way affected the law as it 
stood, and, therefore, on this part of the 
case we think the appeal fails. We may 
note that, just as the lower Court could 
only pass one of two possible orders as 
stated above, so this Court in appeal could 
only decide whether the lower Court was 
right in passing the order which it made 
It'had no wider jurisdiction. The only 
point which it could, and which in fact it 
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did, decide was that the proper order for 
that Court to have made was to reject the 
application, and to that extent, and to 
that extent only, is the decision authorita¬ 
tive and binding. 

It did not find, and could not have 
found, decisively that the award was in 
law a bad and inoperative award. In fact 
the learned Judges are careful to say so 

(vide 33 AH., at p. 389) (1) and, 
'therefore, any observations which they 
have expressed as to the validity of the 
award are only to be read as their reasons 
for refusing to file the award, having 
regard to paragraph 14 of the schedule, 
and are not binding on us as a decision 
that the award was in law a bad award. 
Now, on the merits it has been argued 
that the award is vitiated by the miscon¬ 
duct of the arbitrator, and we agree that if 
the defendants could prove that there was 
misconduct which in law would vitiate 
the award, then they were entitled to 
establish it. Now, in the present case 
the misconduct which is said to vitiate 
the award is the allegation that the arbi¬ 
trator failed to determine one of the 
questions submitted to him. That ques¬ 
tion related to the future residence of 
Musammat Hari Kunwar. The Trial 
Court has taken evidence on the matter 
and has come to a finding with which we 
agree ; and the facts appear to be these. 
At the time when the submission to arbi¬ 
tration was made, this question as to the 
future residence of the lady had not been 
decided and it was submitted to the arbi¬ 
trator as one of the matters which he had 
to determine. The arbitrator has sworn 
that before he came to make his final 
award on the 21st of April, 1913, that is, 
two years after the submission to arbitra¬ 
tion, he had an interview with the lady, 
and she expressed her desire to continue 
to reside in the house in which she was 
then living and had been living before. 
Thereupon the arbitrator went to Rabi 
Ram Jani, the owner of the house, and 
told him of the lady’s wishes. He said 
that he was perfectly willing to allow her 
to live in his house as long as she liked, 
and the other parties to the arbitration 
offered no objection. It was a matter 
which did not concern them. As the only 
two parties who were concerned in the 
matter, namely, the lady and Rabi Ram 
Jani, were agreed on this point, the arbi- 
tratr r came to the conclusion that that 


matter was no longer in controversy, and 
therefore he said nothing about it in ms 
award. On this state of facts we have to 
see whether his omission to record a find- 
in" to the effect that the parties interested 
had agreed amongst themselves as to the 
residence of this lady in the future, did 
really amount to an omission by him to 
decide a matter in controversy which 
required his decision. We are inclined 
to think that it did not. Reliance has 
been placed on the general rule in bug- 
land, as set out in Halsbury s Laws of 
England, Volume I, page 469, in para¬ 
graph 935, which is based on the case of 
Randall v. Randall (3) and other cases 
which are collected there, to the eiiect 
that the failure of an arbitrator to decide 
one out of several matters referred to him 
vitiates the award. In that case it appears 
that there were three matters in sharp 
conflict between the parties and the arbi- 
trator was asked to decide each one of 
them. He failed entirely to decide one, 
and therefore one point in controversy 
remained entirely undecided in spite of 
the arbitration. It was held that under 
those circumstances the whole arbitration 
award was bad. In the view which we 
take, in this case, of the action of the 
arbitrator, we think this case can be dis¬ 
tinguished on the ground that no question 
really remained undetermined at the time 
the award was made. It appears, how¬ 
ever, that the rule so broadly stated has 
been to some extent modified by Indian 
decisions. We were referred by the 
appellants to the case of Ganesli Narayati 
Singh v. Malida Kocr (4). In that case, 
similarly, the Court below had ordered an 
award to be filed under paragraph 21 of 
the schedule, although one at least of the 
matters in controversy had not been de¬ 
cided. In dealing with this point the 
learned Judges, after stating the law as 
laid down in Randall v. Randall (3) and 
other English cases, and going onto say 
that the same rule had been adopted in 
the American Courts, state that in their 
opinion the arbitrator had failed to adju¬ 
dicate on all the matters in question, “ for 
the award, upon a reasonable construc¬ 
tion of the whole of the instrument, must 
be taken to have left undecided one of the 
cardinal points in controversy, namely, 


(3) (1805) 7 E.R 81 = 3 Smith 90=8 R.R. 601, 

(4) (1911) 13 C. L, J. 3"9=10 1, C. *150. 
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whether the testator belonged with the 
present appellants to a joint Hindu 
family.” It seems to us that in that 
particular case the omission to decide a 
point which went to the root of the matter, 
as that did, was in itself quite enough to 
vitiate the award. 

But another case of the same Court has 
been relied upon. It is to be found in 
Ramji Ram v. Salig Ram (5). But if it 
is examined carefully it seems to us to be 
a complete answer to both parts of the 
appellants’ argument. In that case an 
award was made by the umpire on the 
18th of April, 1909, in an arbitration out 
of Court, that is to say, it was an award 
which was made after the present Code, 
Act No. V of 1908, came into force. It 
was patent on the face of that award that 
the arbitrator had entirely failed to decide 
one of the most important matters which 
had been referred to him, namely, 
how much money was due by one 
party to the other. Within six months 
from the date of the award Salig Ram 
commenced that suit. It was a suit, 
according to the plaint, for the establish¬ 
ment of his rights and for partition of the 
estate. The foundation of the claim was 
unquestionably the arbitration award, but 
the plaintiff prayed in the alternative that 
if in the opinion of the Court the award 
of the umpire was not for any reason a 
valid award, the suit might be treated as 
one for partition, for accounts and for 
incidental reliefs. The claim was resisted 
on every conceivable ground, among 
others, that the arbitrator had been guilty 
of misconduct. iNo less than twenty 
issues were fixed by the Trial Judge. It 
would seem to be obvious that that was 
not an application made under paragraph 
2u of the schedule, nevertheless, the Dis¬ 
trict Judge, in spile of the comprehensive 
character of those issues, treated the suit 
as one under paragraph 20 of the second 
schedule and, having heard objections, 
overruled them and ordered the award to 
be filed and a decree to be prepared in 
accordance with it. This, naturally) satis¬ 
fied neither party. The decree on the 
award as it stood failed to give the plaint¬ 
iff the relief he sought, namely, the 
money which he claimed was due to him, 
and the defendant objected to the award 
on the ground of various allegations of 


(5) (1911) 14 C. I-. J. 188=11 I, C. 481. 
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misconduct on the part of the arbitrator, 
quite apart from the fact that he had omit¬ 
ted to decide one of the questions submit¬ 
ted to him. The Calcutta High Court 
allowed both the appeals, and when deal¬ 
ing with the question as to how far the 
failure of the arbitrator to decide one of 
the matters referred to him vitiated the 
award, again referred to the English 
rulings which we have already discussed. 
The learned Judges in the end go on to 
say that “ an award will not be set aside 
if the question undecided was not notified 
to the arbitrator as a matter in difference, 
or the parties showed by their conduct 
that they did not mean him to decide it. ” 
Now, in this case, as we have said above, 
the parties had agreed, and therefore it 
may be said that they did not intend the 
arbitrator to decide a matter which was 
already settled by the time when he was 
to make his award. However, in remit¬ 
ting the case back for trial to the Court 
below, it is instructive to note the direc¬ 
tion which they gave to that Court. 

"The case will be remanded to the District 
Judge in order that he may first take up the ques¬ 
tion of misconduct of the arbitrators and the um¬ 
pire raised in the 15th paragraph of the written 
statement. The parties will be allowed to adduce 
evidence upon this matter. If it is decided in 
favour of the defendants, the whole of the award 
must be treated as invalid and inoperative in law. 
The question in controversy between the parties 
will then be decided upon evidence as if no award 
had ever been made. If, however, the objection 
taken by the defendants on the ground of miscon¬ 
duct fails, the suit will be tried out on the merits 
on the footing that the questions raised in the 
first four issues before the arbitrators have been 
definitely settled by them. These questions, and 
these questions alone, will be taken to have been 
finally decided by the arbitrators: all other ques¬ 
tions which arise on the pleadings in this suit and 
are covered by the issues must be determined on 
evidence and a final decree made. ” _ . 

It appears from this decision that it is 
not necessary for a party to an award to 
make an application under paragraph 20, 
and also that if au award fails to deter¬ 
mine a particular matter it does not 
necessarily make the whole award bad, but 
that in a suit between the parties so much 
of the award as is good will be taken as 
such and so much as is not covered by the 
award will be left for decision. 

It would be lamentable if we were for¬ 
ced now, seven years after it has been car¬ 
ried into effect, to upset the award on the 
ground, simply, that the arbitrator failed 
to record as part of his award the agree- 
ment under which this lady was living in 
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ihe house, has continued to live in it ever 
since, and which is not really a matter in 
issue. 

On all these grounds we think that the 
appeal fails and it is accordingly dismiss¬ 
ed with costs. 

A[>pfal disii isstd. 


* A. I. R. 1921 Allahabad 389- 

Mears, C. J. and Kanhaiya Lal, J. 

Mst, Ram Piari and others —Defendants- 
Appellants 

v. 

Bud It Sen and others —Plaintiffs and 
Defendants-Respondents. 

Letters Patent Appeal No. 91 of 1919, 
decided on 17th July, 1920, from the 
Judgment of a single Judge of the High 
Court. 


* (a) Limitation Act. Arts. 134 and 144- 
Mortgagee with possession making simpl 
mortgage of the proprietary interest which h 
professes to have in property—Simple mort 
gagec purchasing property under his mortgage 
decree—Suit by original mortgagor—Art. 14 
and not 134 applies. 

The transfer referred to in Art. 134 is ; 
transfer with possession or followed by posscssioi 
a* a necessary incident or ingredient of it. If; 
transfer is not accompanied by the delivery o 
possession. Art. 144 may come into operatioi 
when possession is obtained afterwards and belt 
adversely for more than 12 years, 29 All. 471 ant 
40 Mad. 1040 (F. B.), Foil. 

Where a mortgagee with possession makes x 
simple mortgage of the proprietary interest whicl 
he believes and professes or pretends to hold ii 
the property and the mortgagee of such interes 
purchases it in execution of a decree obtained b’ 
him on the mortgage of the so-called proprietar 
interest of his mortgagor, Art. 134 does not appb 
to a suit by the original mortgagor for possessioi 

qam 14 t a PP lies t0 such suit. 25 Mad. 99 
9 All. 97 and 2 A. L. J. 234. Ref. [P. 390. C. 2. 

•(h) Limitation Act. Art. 148—Mortgage 
with Possession Professing to transfer pro 
pnetarp interest to transferee in good fait! 
/or valuable consideration—Transfer is not o 
mortgagee interest so as to attract Art. 148 ' 

A mortgagee is estopped from denying the till 
oi tbe mortgagor or from setting np adverse pos 
session agamst him, but where the property mort 
fPfSM has passed from the mortgagee to a thin 
Party who has obtained rights therein for valuable 
consideration in good faith and in full belief tha 

interest lraDsferor ‘ s Proprietar 

heMo.' . d lh * transferor ^presented that h. 
that Jit* P r °P" eta . r y interest, it cannot be sail 
soch a transfer is a transfer of the mortgage, 
“wrest, so as to render Art. 148 applicable. 

advise L i™ ilali ? n Act. Art. 144-town 
adverse Possession has a transmissible an, 


inheritable interest in property—Adverse pos¬ 
session. 

A person who is in possession of land without 
title has, while he continues in possession and 
before the statutory period has elapsed, a trans 
missible and inheritable interest in the property, 
but that interest is liable at any moment to be 
defeated by the entry of the rightful owner ; and 
if such person is succeeded in possession by one 
claiming through him who holds till the expira¬ 
tion of the statutory period, such a successor has 
then as good a right to the possession as if he 
himself had occupied for the whole period. 3 A. 
L. J. 424. Ref. [P. 391, C.2.] 

Narai;i Prasad Ashtliana—lor Appel¬ 
lants. 

Mohan Lal Sandal —for Respondents. 

Judgment:— These are two Letters 
Patent Appeals arising out of a suit for 
redemption. It appears that Hansa was 
the owner of some land situated in Shah- 
ganj in the Agra City, whereon stood a 
kaehcha house and chaupal. In -1861 he 
mortgaged with possession the said land 
with the kachcha house and chaupal stand¬ 
ing thereon toHargobind in lieu of Rs. 20. 
Oa the 30th of June, 1863, Hansa sold 
his equity of redemption in that property 
to Jugal Kishore, the predecessor-in¬ 
interest of the present plaintiff. Jugal 
Kishore filed a suit for redemption and 
obtained a decree on the 6th of October, 
1863, conditional on his paying Rs. 20 to 
the mortgagee. No time was fixed by 
the decree for the payment of that money 
and no money was in fact paid to Har- 
gobind in pursuance of it. Whether this 
was due to some private arrangement 
with Hargobind or some other cause is 
not clear. Hargobind subsequently pulled 
down the kachcha kotlia and chaupal stand- 
ing thereon and built a shop and a bala. 
khana at a cost of Rs. 5,500. He remained 
in possession of that property till 1889, 
when he mortgaged the shop and 
balakhana , with the land upon which they 
stood, to one Khubi Ram, describing him¬ 
self as the absolute owner of that pro¬ 
perty. This mortgage was simple. Later 
on he executed two deeds of further 
charge in favour of Khubi Ram. On the 
25th of May, 1901, the heirs of Khubi 
Ram got a decree for sale on foot of those 
deeds and in execution of that decree the 
property in question was sold by auction 
on the 1st of August, 1902, and purchased 
by the decree-holders themselves. The 
auction-purchasers subsequently sold 
their rights in the said property to the 
present defendants by two sale-deeds f one 
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of which was executed on the 29th of 
January, 1904, and the other on the 22nd 
of May, 1905. 

The present suit was filed by the 
plaintiff's on the 26th of March, 1915, for 
the redemption of the mortgage made by 
Hansa in 1861. The Court of first ins. 
tance came to the conclusion that the 
claim was not barred by limitation, that a 
second suit for redemption was maintain¬ 
able, and that the plaintiffs were entitled 
to a decree for redemption on payment 
of Rs. 20 on account of the principal sum 
secured by the mortgage. One of the 
pleas urged by the defendants was that 
their predecessor, Iiargobind, had built 
shops and other apartments on the land 
in dispute at a considerable cost and that 
the plaintiffs were not entitled to get back 
the property without paying the cost of 
the constructions made by him. The 
Court of first instance found that one of 
the houses originally existing on the dis¬ 
puted land had fallen down and that 
the mortgagee was justified in rebuilding 
it. It, therefore, allowed Rs. 100 on 
account of the cost of its reconstruction. 

With regard to the remaining buildings 
standing on the land its finding was that 
those buildings had been constructed in 
order to improve the house and that the 
plaintiffs were not liable for the costs of 
those improvements. The decree passed 
by that Court consequently was that the 
plaintiffs should get possession of the 
property, including the improvements 
made by the mortgagee, on payment of 
Rs. 120 to the defendants. That decree 
was upheld by the Court of first appeal. 

On second appeal to this Court, which 
came up before a single Judge, it was held 
that, although the predecessors-in-title of 
the defendants, namely, the heirs of 
Khubi Ram, had been in adverse posses¬ 
sion of the disputed property since the 1st 
of August, 1902, and had been succeeded 
bv the defendants who had been in adverse 
possession from the date of their pur- 
chase the defendants were not entitled to 
tack on the period of their adverse pos¬ 
session to the period of the adverse pos- 
session held by the heirs of Khub, 
Ram On that ground alone the learned 
fudge dismissed the appeal, except in so 
far that he allowed the defendants to 
remove the materials of the constructions 
made by their predecessor-m-title subject 
to their undertaking to restore the land in 


the condition in which it was, with the 
buildings as they stood on the date of the 
mortgage. 

A considerable argument his been 
addressed to us in regard to the applicabi¬ 
lity of Article 134 of the Indian Limitation 
Act (No. IX of 1908). That point appears 
to have been pressed also in the Courts 
below, and seems to have very much 
obscured the main issue involved in the 
case, namely, whether, irrespective of 
Article 134, the defendants had perfected 
their adverse title by possession for more 
than twelve years prior to the suit. Arti¬ 
cle 148 is inlended to protect the interest 
of the mortgagor against the mortgagee 
in possession or the person who holds the 
interest of the mortgagee, including his 
heirs or assigns as such. Article 134 is 
designed to protect the interest of the 
person in possession who might have 
obtained, by transfer from the mortgagee, 
larger rights than those which the mort¬ 
gagee was competent to transfer for 
valuable consideration, and has remained 
in unqualified enjoyment of the same for 
more than twelve years from the date of 
the transfer. As pointed out in Husaini 
Khanam v. Husain Khan (1) and Seeti Kutti 
v. Kunhi Pathmnna (2), the transfer re¬ 
ferred to in Article 134 is a transfer with 
possession or followed by possession as a 
necessary incident or ingredient of it. If 
a transfer is not accompanied by the deli¬ 
very of possession, Article 144 may come 
into operation when possession is obtained 
afterwards and held adversely for more 
than twelve years. We have, therefore, to 
consider whether that article is applicable 
in view of the findings here arrived at. 

In the present case what Hargobind 
mortgaged with Kbubi Ram was the pro¬ 
prietary interest which he believed and 
professed or pretended to have held in the 
disputed property. In pursuance of that 
mortgage and the further mortgages which 
had been made thereafter, a decree was 
obtained by the mortgagee and the pro¬ 
perty was sold in execution of that decree. 
The property mortgaged was not the 
mortgagee interest of Hargobind but the 
so-called proprietary interest which he 


(1) (1907) 29 All. 471 = 4 A. L. J 375-(1907> 
A. W. N. 133. 

(2) (1917) 40 Mad. 1040 = 33 M. L. J. 320- 
(1917) M W. N. 609=43 I. C. 31 -0 
L. W. 464 (F. B.). 
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claimed to have held in that property. 
The auction-purchasers, similarly, had 
not purchased the mortgagee interest of 
Hargobind, but had purchased what was 
described as his proprietary interest. 
They remained in possession of that pro¬ 
prietary interest from the date of their 
purchase and afterwards they sold their 
proprietary interest to the present defend¬ 
ants, who have since been in possession of 
the same. 

| A mortgagee, it is true, is estopped from 
jdenying the title of the mortgagor or from 
setting up adverse possession against him, 
but where the property mortgaged has 
passed from the mortgagee to a third 
party who has obtained rights therein for 
valuable consideration in good faith and 
in full belief that he was purchasing the 
transferor’s proprietary interest, and the 
transferor represented that he held that 
proprietary interest, it cannot be said that 
such a transfer is a transfer of the mort¬ 
gagee interest, so as to render Article 148 
of the Indian Limitation Act (No. IX of 
1908) applicable. In Ammu v. Rama 
Krishna Sastri (3) it was held that Article 
148 applied only to suits for redemption 
and to such suits as might be instituted 
against mortgagees or persons claiming 
under them, except purchasers for value ; 
but it did not apply to suits against stran¬ 
gers nor to suits which were not suits for 
redemption. In Chinto v. Janki (4) it was 
similarly held that where land was mort¬ 
gaged with possession to a certain person, 
and that person was ousted from posses¬ 
sion by another who remained in 
possession of the said land and dealt with 
it as his own for 40 years, a suit for 
redemption brought by the mortgagor or 
his legal heirs would not fall under Article 
148, but would be governed by Article 144 
of the Limitation Act, and would fail if 
the person in possession succeeded in 
proving that his possession was adverse 
to the mortgagor for more than 12 years 
prior to the suit. Article 148 cannot, 

■r ° re> to the present suit; and 
it that article does not apply the only 

other possible article that can apply is 
Arhcle m. Article 134 is excluded by 
the fact that the vendors of the defendants 
Th»„ n °u P urc based from the mortgagee. 

iSSL C ac 9 uired their rights by 

rtue of an invo luntary sale which, 

3) (1879) 2 Mad. 226. 

V (1892) 18 Bom. SI. 


according to the decisions in Ahamed 
Kutti v. Raman Nambudri (3), Bhagwan 
Sakai v. Bhagwan Din (6) and 
Sheo Nuth Singh v. Maliipal Singh (7), is 
excluded from its operation. But even 
an auction-purchaser may, unless he is a 
purchaser of the mortgagee interest as 
such, remain in possession of the property 
purchased for more than twelve years, 
and may acquire adverse rights by virtue 
of his possession. The defendants are, 
therefore, entitled to claim that if their 
possession has been adverse for more than 
12 years they cannot be ousted from the 
property. The only ground upon which 
the learned Judge of this Court found 
adversely against the present defendants 
was that the possession of the previous 
holders, namely, the auction-purchasers, 
could not be tacked on to the possession of 
those who had derived their title from 
them. But it is well settled that, 

"A person who is in possession of land without 
title has, while be continues in possession and 
before the statutory period has elapsed, a trans¬ 
missible and inheritable interest in the property, 
but that interest is liable at any moment to be 
defeated by the entry of the rightful owner; and 
if such person is succeeded in possession by one 
claiming through him who holds till the expiration 
of the statutory period, such a successor has then 
as good a right to the possession as if he himself 
had occupied for the whole period," 

(Halsbury’s Laws of England, Vol. 19, 
p. 157).. In Babu Ram v. Banke Bihari 
Lai (8) it was, accordingly, held that if 
the period of possession of a trespasser 
and his predecessor-in-title who was also 
a trespasser extended over a period of 12 
years, he acquired an absolute title to the 
property of which he had been thus in 
possession. In fact the learned counsel 
for the plaintiffs concedes that such 
tacking is permissible in the case of a 
person who has derived his title from a 
holder who had been in similar possession 
of the disputed property. That being so, 
the ground on which the learned Judge 
proceeded cannot be sustained. 

We allow the appeal of the defendants, 
set aside the decree of the single Judge 

a ? . °^Jr e 9 0urts below, and dismiss the 
plaintiff’s suit with costs throughout. We 
dismiss the appeal, filed by the plaintiffs, 
L. P. A. No. 131 of 1919 with costs. 
_ Appeal allowed. 


5) (1901 

6) (1886 

7} (1905 
8 1906 


SAlbV 9 " 11 ^ L ' 1 323 (F ’ B ) - 

2 A.L.J. 234= (1905) A.W.N, 56. 

3 A.L.J. 424= (1906) A.W.N. 184. 
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SlILAIMAN AND GOKUL PRASAD, JJ. 

Ttilshi Ram and others —Plaintiffs-Appel* 
lants 


v. 

Sat Narain and others —Defendants-Res- 
pondents. 

Second Appeal No. 1098 of 1917, decid¬ 
ed on 16th June, 1920, from a Decree of 
the Small Cause Court J., Allahabad, 
dated 15th May, 1917. 

• Contract Act, S. 24—Mortgage of occupancy 
holding with covenant for indemnity if mort¬ 
gagee is not paid—Covenant fails with the 
mortgage, 

Certain occupancy holdings were mortgaged 
with possession. In case of failure to pay the 
mortgage sum, or if the occupancy holding went 
out of the possession of the mortgagee, the deed 
provided that the mortgagee would be entitled to 
recover his mortgage money by sale of certain 
other property. [P. 392, C. 1.] 

Held , that the two portions of the deed were 
inseparable and the mortgage of the occupancy 
holding being illegal, the covenant accompanying 
it also could not be enforced. 18 I. C. 9 and 17 
I. C. 522, Ref. 38 All. 232 and 39 All. 539, Dist. 

Gulzari Lai —for Appellants. 

Surendra Nath Sen— for Respondents. 

Judgment This is a plaintiffs’ 
appeal arising out of a suit for sale on 
foot of a mortgage.deed, dated the 19th 
of August, 1909, executed by Raja Ram 
for a sum of Rs. 500. The deed combines 
features of a usufructuary mortgage-deed 
and a simple mortgage-deed. In it certain 
occupancy holdings were mortgaged with 
possession for a term of seven years and 
from the produce of the holding the 
principal sum secured by the deed was to 
be repaid in instalments from 1318 fasli 
to 1324 fasli. In case of failure to pay 
the sum, or if the occupancy holding went 
out of the possession of the mortgagee, 
the deed provided that the mortgagee 
would be entitled to recover his mortgage 
money by sale of three groves and a well 
situate in the village. The plaintiffs’ case 
was that having been dispossessed from 
the occupancy holdings they are entitled 
to recover the money by sale of the hypo¬ 
thecated property. Several pleas were 
taken in defence, one of them being that, 
the mortgage being one of an occupancy 
holding, it was void and the suit was not 
maintainable. The Court of first instance 
decreed the suit. The lower appellate 
Court, how«ver, has dismissed it on the 


ground that the main object of the deed 
was to place the plaintiffs-respondeuts in 
possession of the occupancy holding, 
which amounted to a transfer not recogniz¬ 
ed by law, and the suit was therefore not 
maintainable. The plaintiffs have come 
up in second appeal to this Court and it 
is contended on their behalf that the 
mortgage-deed must be split up into two 
parts; that although the deed, so far as it 
was a mortgage of the occupancy holding, 
was not enforceable, nevertheless there 
was nothing to prevent the plaintiffs from 
enforcing their remedy as against the 
groves and the well, which were saleable. 

In our opinion the mortgage-deed 
embodies one single transaction. The main 
purpose of the deed was to mortgage the 
occupancy holding, and it was provided 
that, in the event of the mortgagee not 
obtaining possession of the occupancy 
holding, he would be entitled to recover 
his mortgage money with interest by sale 
of the other property detailed therein. 
The effect of this deed really was to make 
a mortgage of the occupancy holding with 
an indemnity clause entitling the mort¬ 
gagee to recover his money in another way 
prescribed therein. In our opinion it is 
impossible to split up the deed into two 
distinct parts. The whole deed embodies 
one single transaction, and the right to 
recover the amount by sale of the groves 
and the well is dependent upon, and comes 
into existence after the failure of the 
mortgagor to give effect to the mortgage 
of the occupancy holdings which, in our 
opinion, is not enforceable. This case is 
very much similar to the case of Ram 
Pratap Rai v. Ram Phal Tcli (1), where 


" A had advanced a loan to B under an agree¬ 
ment that if B failed to pay A the interest from 
ear to year. B will put A in possession of an 
ccupancy holding, the transfer of which was for¬ 
bidden by law. In the agreement there was a 
ovenant of indemnity that in case of failure to 
ut A in possession, A might sue for principal 
nd interest.” 

Piagott, J., held that the plaintiff was 
lot even entitled to sue upon what may 
,e described as a covenant of indemnity, 
hat is, a stipulation that in case of failure 
o put A in possession, A might sue for 
irincipal and interest, and he held that 
he alternative promise was really mcapa- 
ile of being separated altogether from the 
le^al portion of the agreement. In the 


(1) (1912) 18 I, C. 9, 
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present case, as the deed is worded, it is 
quite clear that it was intended primarily 
to be a mortgage of the occupancy 
holding. The right to recover the amount 
of the principal and interest by sale of the 
other property was made dependent on 
the failure of the mortgagors to put the 
mortgagee in possession of the occupancy 
holding. The two portions of the deed, 
in our opinion, are inseparable. If 
the plaintiff cannot compel the mortgagor 
to put him in possession of the occupancy 
holding, he is not entitled to recover the 
money on the ground that the mortgagor 
has failed to carry out the illegal part of 
the contract. In the case of Pooran 
Singh v. Jai Singh (2) Mr. Justice 
Chamier held that where P executed a 
bond in favour of J and on the same date 
gave him a lease of his occupancy holding, 
that the two documents formed really 
one transaction, the plaintiff was not 
entitled to recover the money on the bond 
because a lease of the occupancy holding 
was illegal and the two transactions could 
not be separated from each other. On 
behalf of the appellant reliance is placed 
on the case of Bajrangi Lai v. Ghura Rai 
(3). In that case the plaintiff had first 
executed a sale deed of his occupancy 
holding and also his fixed-rate holding for 
consideration, and then brought a suit to 
set aside the sale bn the ground that the 
transaction was illegal inasmuch as the 
transfer of an occupancy holding was 
void. The High Court held that, so far 
as the fixed-rate holding was concerned, 
the suit could not be decreed. In case of 
a sale out-^nd-out, if it so happens that 
part of the property conveyed is not 
saleable, the whole sale cannot be had. 
The inclusion of a property which is not 
saleable will of course not prevent the 
passing of the interest in the other 
property to the vendee. Further, the 
Court seems to have been of opinion that 
the plaintiff himself could not come to 
Court and ask for a declaration that the 
deed executed by him was illegal. In 
\“ e . case of Rajendra Prasad v. Ram Ratan 
Rat (4) there was a mortgage of occu¬ 
pancy and fixed-rate holdings prior to the 
passing of the present Tenancy Act. The 
Plaintiff brought a suit for sale of the 

EC. 522. 

All, 232=321.C. 913= 14 A.L.J: 270 
All. 539=39 I.C. 785=15 A.L.J. 
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fixed-rate holding only. It was held that 
such a suit was maintainable and that the 
relief against the fixed-rate holding could 
be enforced. This was a case in which 
both occupancy and fixed-rate hold¬ 
ings had been mortgaged jointly. The 
Court held that it was open to the 
mortgagee to give up part of his security 
and enforce his cloim as against the other. 
The charge on the fixed-rate holding 
could very easily be separated from that 
purported to have been created on the 
occupancy holding. That case is, there¬ 
fore, clearly distinguishable from the 
present case where the mortgage was 
primarily one of occupancy holding 
only, and it was only in the event 
of the mortgagee not retaining possession 
of the occupancy holding that a right was 
given to him to realize his money by sale 
of the other property ; this right could 
come into force only on the failure of the 
mortgagor to carry out the illegal con¬ 
tract of transferring his occupancy 
holding to the plaintiff. In our opinion 
the view of the lower Appellate Court is 
correct. The appeal fails and is hereby 
dismissed with costs. 

Appeal dismissed. 
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Walsh and Gokul Prasad, JJ. 

Chhattar Singh and another —Defeudants- 
Appellants 

v. 

Tej Singh and others— Plaintiffs-Res¬ 
pondents. 

Second Appeal No. 1340 of I9l7 
decided on 6th July, 1920, from a Decree 
of the 2nd Additional Judge, Aligarh, 
dated 20th August, 1917. 

Civil P. C , O. 32, R. 4 (J)—Consent of guar¬ 
dian need not be express—Irregularity in 
appointment does not entitle minor to set aside 
proceedings where his interests have not been 
Prejudiced. 

Consent under Order 32, Rule 4 (3) need not be 
express. It may be implied from conduct. It is 
a question of fact in each case to be determined 
by the Court appointing the guardian, such deter- 
mination to be subject to review in any subsequ¬ 
ent suit challenging the appointment, whether 
under all the circumstances of the case it can be 
properly held that the particular guardian did or 
did not consent or was not willing to act. But 
whatever the irregularity may be, the moment it 
is shown that there has been no fraud and that 
the minor’s interests have not been prejudiced, 
the minor’s right tp set aside the proceedings 
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must be denied. 30 Cal. 1021 and 14 A. L. J. 59 
Foil. [P. 394. C. 2 & P. 395. C. 1,] 

Piari Lai Bantrji —for Appellants. 

Patina Lai— for Respondents. 

Judgment:—This is a defendants’ 
appeal against a decree setting aside a 
decree. The former suit was brought 
on a bond against the members of a 
joint Hindu family by the defendants, 
who obtained the decree. The suit was 
brought against the members of the 
family, including the karta or managing 
member, and also the other adult mem 
bers, and also their minor brothers who 
were sued by name in their individual 
capacity. With regard to the minors, the 
following steps were taken. With refer¬ 
ence to certain minor members of the 
family notice was issued by the then 
plaintiffs, defendants to the present suit, 
to one Gulab to show cause why he 
should not be appointed their guardian, 
and with reference to the other minor 
members, a similar notice was issued to 
one Jamna Das. These two persons did 
not give any express consent. Ont he 
other hand, they did not refuse. They 
remained silent. The Court appointed 
them guardians. They were already 
themselves parties to the suit as defend- 
ants. They were, as has already been 
pointed out, members of the same family, 
and their interests in the suit, and their 
defence, if there had been one, were pre¬ 
cisely identical with those of the minors. 
They did not appear in answer to the 
notice appointing them as guardians, and 
the Court, under the circumstances, infer¬ 
ring, as was natural, that they had no 
objection, appointed them as guardians of 
the minors. In these circumstances, the 
suit was decreed against all the defend- 
ants, not ex parte in the strict sense o, the 
word, but against the persons who were on 
the record as defendants, but who, having 
no defence, did not trouble to appear, as 
an undefended suit. The question raised 
by this second suit in which the minors 
seek to set aside the decree is whether the 
forme? decree ought to be held b.ndtng 
upon them in law. The lotver ApgHate 
Court, disagreeing with the first Court, 
has decreed the suit on the ground that 

She minors were not properly re P res « nt * d ; 
It has based its finding upon Order 
ao RhIp 4 Sub-clause d), wnica 

provides that no person shall .' vlth °“ t 
consent be appointed guardian for the 


suit. These words are new in the exist¬ 
ing Code and are stronger than anything 
contained in the old Code, but were 
clearly put in for the protection of the 
person whom it was proposed to appoint. 
The lower Appellate Court has held that 
the consent mentioned in that sub-clause 
must be express. It disagreed with the, 
first Court in holding that it might be 
implied and held that it must be obtained. 
In our view this is untenable. Many 
instances may be given from legislation 
where consent may be implied and is not 
necessarily to be expressed in any docu¬ 
ment or record, and it is germane to the 
argument to point out that in the order 
itself which we are called upon to con¬ 
strue, another of the rules, namely, Order 
32, Rule 7, sub-Section (1), dealing 
with the leave required from the Court 
fora next friend or guardian to enter into 
any compromise enacts that such leave 
shall be expressly recorded in the pro¬ 
ceedings. It, therefore, appears that in 
these rules of procedure, which after all 
are only directory, where the Legislature 
requires something to be expressly set out 
in writing or recorded, it says so in so 
many words. The lower Appellate 
Court is right in holding that the amend¬ 
ed form, which the Rules Committee of 
the High Court has recently directed to 
be issued to the proposed guardian, cannot 
of itself alter the law or make that binding 
upon the guardian which would otherwise 
not be binding ; but in our view it is a 
question of fact in each case to be deter- 
mined by the Court appointing the guar¬ 
dian, such determination of course to be 
subject to review in any subsequent suit 
challenging the appointment, whether 
under all the ci rcumstances of the case it 
can be properly held that the particular 
guardian did or did not consent or wad 
not willing to act. We do not agree withl 
the view of the lower Appellate Court 
that the absence of a proposed guardian 
to a notice calling upon him, cannot, in 
any circumstances, raise the presump- 
ti on of conseDt. Circumstances such ad 
those which we have enumerated in this 
judgmentare very strong to^ratse the 

'ST'b“d no" reason for ref- 

V S y sile r S di/Lsen 0 .. 

sentiDg, and by the.r^su ^ established 
be/ond" dispute. The only quest,on ts 
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whether there is anything in the eyes of 
the law sufficient to justify that finding of 
fact. We hold that consent under this 
rule may be implied from conduct, and 
that it was rightly implied in the circum¬ 
stances of this case. If this view is cor¬ 
rect, there is no irregularity. 

Even if there had been any irregularity, 
we should have considered ourselves bound 
by the authorities which have been cited 
to us to disagree with the lower Appellate 
court upon the ground that no prejudice 
had been shown to the plaintiffs. Three 
authorities have been cited upon this 
point. We think that the rule which 
ought to guide the Courts in these matters 
is best sought in the observations of the 
Privy Council in the case of Walian v. 
Baukey Bthari Pershad Singh (1). It is 
true that that decision was under a diffe¬ 
rent provision in the earlier Code of 1882, 
but in substance there is no distinction 
between that case and this, and their 
Lordships' observations must be accepted 
in their widest significance as applicable 
to all similar cases, whatever detailed 
variation may take place in the actual 
rules governing the appointment of guar, 
‘linns. They laid great stress upon the 
fact that there was nothing to suggest 
that the interests of the minor were not 
duly protected and it had not been shown 
that the alleged irregularity had caused 
any prejudice to the plaintiffs. There is 
a decision of this Court in the case of 
liam Bartcha Ram v. Tar ah Tewari (2), 
in which it was distinctly held by 
Mr. Justice Piggott and one of us that, 
whatever the irregularity may be, the 
moment it is shown that there has ’ been 
no fraud and that the minor's interests 
have not been prejudiced, the minor's 
right to set aside the proceedings must be 
denied. In the course of the argument 
Mr. Justice Piggott used an expres- 
sion which we adopt“The question 
whether the minor was in fact prejudiced 
depends upon the particular circum¬ 
stances of each case and does not neces¬ 
sarily follow from an irregularity in the 
appointment of a guardian ad litem.'' In 
the judgment of one of us it was pointed 
|out that there are in these cases two dis¬ 
tinct issues, (1) whether the appointment 
was itself irregular, and (2) whet her the 

U) (1903) 30 Cal. 1021 = 30 I.A, 182=7C.W N 

(2) (1916) H ?LJ 5, 5 2 sS?3 , 1.C. 805. 


minors have been prejudiced by such irre¬ 
gularity. Following the decision in that 
case and having regard to the fact that no 
prejudice was either alleged or shown at 
the hearing of this case in the Courts 
below, we should hold in any event that 
the plaintiffs have failed to establish their 
legal right to succeed in this suit. The 
decree of the lower Appellate Court must 
be reversed and the decree of the first 
Court restored with costs. 

A ppeal allowed. 
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Tudball, J. 

Shih Dayal —Plaintiff-Appellant 

v. 

Meharban and others —Defendants-Res¬ 
pondents. 

Stamp Reference in Second Appeal 
Nos. 801 and 802 of 1920, dated 12th 
June, 1920. 

* Court fees — Two distinct appeals by same 
appellant in same suit—Full Court-fees should 
be paid on each appeal 

Where two distinct and separate appeals arise 
out of the same suit and are filed by the same 
personas appellant, full Court-fees must be paid 
on each appeal. [P. 396 , c. 1.] 

M. L. Aagrwala and Gtilzari Lai —for 
Appellants. 

Tudbalb J. :— This is a reference by 
the Taxing Officer. The facts are simple. 
The plaintiff, who is the appellant in both 
the appeals which have been filed, brought 
a suit to enforce a mortgage against the 
opposite party. The Court of first ins- 
tance held that the remedy against the 
property was barred by time but that the 
plaintiff was entitled to a money decree 
against the present defendant. It accord¬ 
ingly granted that class of decree to the 
plaintiff. With this decree the plaintiff 
was not satisfied. He appealed to the 
District Judge, maintaining that he was 
entitled to a decree for sale of the property 
mortgaged. The defendant also was dis¬ 
satisfied with the decree and he also ap. 
pealed to the District Judge pleading that 
the plaintiff was not even entitled to a 
simple money decree. The District Judge 
dismissed the plaintiff’s appeal and allow¬ 
ed the defendants’ appeal with the result 
that the plaintiff’s- suit stood dismissed 
completely. From both these decisions, 
the plaintiff has filed two separate appeals 
jn this Court. This apparently is neces- 
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sary to prevent the operation of the Rule 
of res judicata. According to the report 
of the Stamp Officer the plaintiff is bound 
to pay full Court fees on each appeal. It 
was urged, however, on behalf of the 
plaintiff, that full court-fees should be 
payable only on one appeal and that a 
fixed fee of Rs. 10 should be payable upon 
the other appeal. He pleaded this in 
view of a remark of the former Taxing 
Officer in a similar case. It is true that 
the two appeals arise out of the same suit, 
but they are two distinct and separate 
appeals, and I can find nothing in the 
Act which empowers this Court to con¬ 
solidate them into one appeal and to charge 
one Court-fee. It is a pity that this can¬ 
not be done, as it seems unjust to make a 
man pay double Court-fees because under 
the law it is necessary for him to file two 
separate appeals. Still, one must take 
the law as it stands, and until it is amend¬ 
ed the law demands that on each appeal 
full court-fees should be paid. Court- 
fees will, therefore, accordingly have to 
be paid on each appeal according to its 
value and according to the law as it stands. 
I allow the appellant one month within 
which to make good the deficiency in 
Court-fees. 

Reference answered accordingly. 
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Tudball and Sulaiman, JJ. 
Lachman Prasad -Plaintiff-Appellant 


v. 


Mst. Shitabo Kunwar— Defendant-Res¬ 
pondent. 

Second Appeal No. 1617 of 1917, 
decided on 21st July, 1920, from a Decree 
of the Dist. J., Cawnpore, dated 10th 
July, 1917. 

Agra Tenancy Act, Ss. 201 and 164 
Revenue Court removing plainiffs name from 
khewat, subsequent to institution of suit for 
profits, docs not disentitle him to decree. 

Where plaintiff was recorded as a co-sharer 
on the date on which he brought his suit for 
profits and was a recorded co-sharer in the 
years to which the suit related, but subsequently 
the Revenue Court removed plaintiff's name from 
the khewat, this does not disentitle plaintiff to 
obtain a decree in his suit 

The presumption under Section 201, so far as 
the Revenue Court is concerned, is irrebuttable 
33 All. 799 (F.B.), Foil. , C p - 39 J'' 

3 Kailas Nath Kaljn and Damodar Das 

— for Appellant. 
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Surendra Nath Sen, Lafiimi Narain and 
Shyam Lai—for Respondent. 

Judgment :—Appeals Nos. 1617 and 
1613 of 1917, arise out of a suit for profits 
brought by the plaintiff-appellant, Lach¬ 
man Prasad, who has since died and is 
now represented by Raja Babu. The 
original plaintiff sued to recover the pro¬ 
fits of a 5 anna 4 pie share in the mahal 
for the years 1912, 1913 and 191+ against 
Mt, Shitabo Kunwar, The defendant, 
among others, raised the plea that the 
plaintiff was not the owner of the share 
recorded against his name. The Court of 
first instance found that the plaintiff was 
the recorded co-sharet of a 4 anna share, 
and it gave the plaintiff a decree for a 
proportionate share in the profits applying 
Section 201 of the Tenancy Act and the 
presumption made therein. Both parties 
appealed to the District Judge. While 
the case was pending in the Court of first 
instance the defendant applied to the 
Revenue Court for the removal of the 
plaintiff’s name from the khewat. Appa¬ 
rently, the Court of first instance, in that 
case, disallowed the application and an 
appeal was preferred to the Collector 
who, on the 5th of April, 1916, i.e., some 
six months or more after the decision of 
the profits suit by the Assistant Collector 
of the first grade, directed the removal of 
the plaintiff’s name from the khewat of 
that year. This order of the Collector 
was upheld on appeal and the final order 
on this matter was passed on the 17th of 
April, 1917, by the Board of Revenue. 
The appeals in the meantime were kept 
pending in the Court of the District 
Tudge. The District Judge dismissed the 
plaintiff’s suit in toto, on the ground, ap- 
parently, that since the institution of the 
suit the Revenue Courts had themselves 
removed the plaintiff’s name from^the 
khewat. Two appeals were preferred to 
this Court, and the learned Judge of this 
Court before whom they came for decision 
referred the two appeals to a Bench of 
two Tudges. The essentials of the case 
are set out very clearly in his order of 
reference. He remarks that when the case 
came up before the District J ud S e ‘" 
appeal he took notice of the orders which 
had been passed by the Revenue Courts 
and dismissed the claim oa the f ° und 
that the plaintiff was not a recorded co- 

sharer at the time the suit was brought. The 
District Judge did not say so m so many 
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words. What he did actually say was as 
follows:—“ This order in the Revenue 
Court has the same effect as if it were to 
be discovered now that the plaintiff was 
not a recorded co-sharer at the .time of 
bringing his suit." It is a little bit difficult 
to understand what the District Judge 
meant by this, because as a matter of 
actual fact plaintiff admittedly was re- 
Jcorded as a co-sharer on the date 
on which he brought his suit and was 
a recorded co-sharer in the years to 
which the suit relates. What actually 
the District Judge has done is that 
he treated the order of the Revenue 
Court as if it were the decision of a Civil 
Court such as is mentioned in the last 
clause of Section 201 of the Tenancy Act. 
The meaning of Section 201, so far as 
the words ’‘shall presume” are con. 
jcerned was set at rest, one would have 
thought, by the Full Bench decision in 
Dugra Prasad v. Hazari Singh (1). It 
was clearly and distinctly laid down there 
that the presumption, so far as the 
Revenue Court was concerned, was 
irrebuttable, but that it could only be 
rebutted by the decision of a Civil Court, 
to which any party might go to establish, 
by a suit, the fact that the plaintiff had 
not such proprietary rights in the years 
in suit to which he laid claim. It is 
urgedton behalf of the defendant-respon¬ 
dent that the Revenue Court has found 
as a matter of fact that the plaintiff’s 
name had been wrongly recorded since 
the year 1900. It appears that the 
plaintiff was a sort of puisne usufructuary 
mortgagee, and that apparently there was 
some prior mortgagee who brought a 
't is said, impleading the plaint¬ 
iff, obtained a decree for sale, and the 
plaintiff lost his rights because he did not 
redeem the prior mortgage. This may 
or may not be correct, but it is open to 
the other side to go to the Civil Court 
and to settle the matter. But so far as 
the Revenue Court is concerned, it must 
be presumed that the plaintiff has the 
right against which his name was re- 
corded m the years in suit and at the 
date of the suit. We do not think that 
the District Judge was entitled to go 

S' the ,u reCOr { 0r to take into con- 
sideration the subsequent amendment of 

the record, which did not operate in 


regard to the years in suit but operated 
only from the date on which that order 
was passed. The Judge was wrong in 
treating that decision as a decision of a 
Civil Court such as is mentioned in the 
last paragraph of Section 201 of the 
Tenancy Act. We think that the deci¬ 
sion of the Court below is wrong. We 
allow the appeal and set aside the deci¬ 
sion of the Court below. We direct that 
the Court do restore the two appeals to 
their places on its file and determine 
them according to law. There are other 
points in the dispute which have to be 
decided. Costs in this Court will abide 
the result of the suit. 

Appeal decreed. 
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PlGGOTT AND RyVES, JJ. 

Lachmi Ntrain and another— Plaintiffs- 
Appellants 

v. 

Dirg Bijai Singh and others— Defend- 
ants-Respondents. 

First Appeal No. 65 of 1918, decided 
on 4th November, 1920, from a Decree of 
the Sub-J., Ghazipur. 

U. P. Court of Wards Act {IV of 1912), S. 54 _ 

Notice to Special Manager under Collector is 
sufficient. 

Notice is properly delivered to or left at the 
othce of the Collector within the meaning of the 
section when it is taken to and left at the office of 
the Special Manager in immediate subordinate 
charge of the estate under the Collector- 

Tej Bahadur Sapru % Motilal Nehru' 

Mohan Banerji and Radha Kant Malavia— 
for Appellants. 

B. E. O'Connor —for Respondents. 

Facts :—This appeal arises out of a 
suit brought by the next reversioner and 
his assignees of a portion of his rever- 
sionary rights in the property in suit 
which originally belonged to one Beni 
1 rasad. 1 he suit was filed in the Court 
of the learned Subordinate Judge of 
Ghazipur on the 17th of March, 1916. At 
that time the estate of one of the defend 
ants was under the Court of Wards and 
accordingly a notice, as required bv 
Section 54 of Act No. IV of 1912 of the 
Loeal Gouneil, was left at the office of 
the late Mr. Fox who was the General 
Manager of the estate under the charge of 
the Collector of Ghazipur. This notice 
was left at the office of Mr. Fpx on the 
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17th of January, 1916. According to 
Section 54 the period of two months 
which is required under that section must 
be taken into account so as to extend the 
ordinary period of limitation fixed for 
suits. It was stated in the plaint that 
Musammat Bijai Koer died on the 21st 
of January, 1904. It is therefore clear 
that excluding the two months under 
Section 54, the swit was filed practically 
on the very last day of limitation, which 
is, in such cases, 12 years from the date 
of the death of the widow. 

Judgment :-(After stating facts the 
judgment proceeded). With regard to the 
first plea as to the sufficiency of the 
notice, the learned Subordinate Judge 
held that under Section 54 of the Act it 
was necessary that the notice should have 
been given to the Collector of Ghazipur. 

“ A notice to the Special Manager cannot 
be treated as a good notice as required by 
law.” On this point we are not prepared 
to accept the view taken by the Lower 
Court. What Section 54 requires is that 
ootice in writing should be delivered to or 
■left at the office of the Collector or other 
person in charge of the property. It is 
Ian admitted fact that the late Mr. Fox 
.was the Special Manager in immediate 
subordinate charge of the estates in the 
Ghazipur District under the Collector of 
'the District and we are satisfied that the 
notice, otherwise perfectly valid, was 

properly delivered to or left at the office 

of the Collector within the meaning of the 
section, when it was taken to and left at 
the office of the Special Manager. The 
judgment then dealt with other matters 

and the appeal was dismissed. 

ana me ff Appeal dismissed. 
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Banerji and Gokul Prasad, JJ. 

Dalip —Defendant-Appellant 

V. 

Man Knar —Plaintiff-Respondent. 

First Appeal No. 183 of 1918 decided 
on 5th January, 1921, from the Decree of 

Act VII of Ml). S. M 

SSiT’SfT? ro-otftota .» Cion 

C ZLo a dispute as - ”“nd “HES 

!&Ww£ oft.. »— * * he 


arbitrators, the question of title can be re-agi¬ 
tated in a Civil Court and a suit can be instituted 
therein, for possession of the property. Section 
207 does not bar such suit. 14 A- L. J- 85 Foil. 

S. M. Sulaiman and Narain Prasad 
Astliana —for Appellant. 

Sital Prasad Ghose —for Respondent. 

Banerjii J- :—This appeal arises out 
of a suit for possession and mesne profits 
brought under the following circumstan¬ 
ces. The property in dispute belonged to 
one Jiraj Singh, a Jat by caste, who died 
in December, 1909, leaving him surviving 
a widow, Musammat Indo, and a daughter, 
Man Kunwar, who is the plaintiff in this 
case. His widow, Musammat Indo, soon 
after died in the beginning of 1910. In 
March, 1910, an application was put in on 
behalf of Musammat Man Kunwar for' 
mutation of names in place of that of her 
deceased father. On the same date an 
application was put in on behalf of the 
defendant Dalip Singh and his brother 
Jhandutohave their names mutated in 
place of that of their deceased father, 
Sis Ram, who had died on or about the 
same time as Jiraj. Later on an objec¬ 
tion was preferred on behalf of Dalip 
Singh to the entry of the name of 
Musammat Man Kunwar in respect of the 
property left by Jiraj, on the allegation 
that he, Dalip Singh, was the adopted son 
of the deceased. This dispute was refer¬ 
red to arbitration and the arbitrators, on 
the 16th of November, 1910, made an 
award upholding the adoption and recom¬ 
mending that mutation of names should 
be effected in favour of Dalip Singh. This 
ttas accordingly done. At that time 
both Man Kunwar and Dalip Singh were 
minors. After Musammat Man Kunwar 
had attained majority she, on the 5th ot 
February, 1917, instituted the present 
suit for possession of the property left by 
her father and also for mesne profits, on 
the ground that Dalip Singh was not, as 
a matter of fact, the adopted son of Jiraj 
Singh deceased and that the award was 
a collusive proceeding and was not 
binding on her. The defence put for¬ 
ward by Da'ip Singh was to the 
effect that he had been adopted by Jiraj 
in his life-time and that the arbitration 
proceedings were binding on the plai t- 

L-czrs s,K«rS 
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came to the conclusion that the only ques¬ 
tion which was before the Revenue Court 
for decision was which of the two persons 
was entitled to the entry of his name in 
place of that of the deceased, Jiraj Singh, 
and following the ruling in the case of 
Girdhari Chaube v. Ram Baran Misir (1), 
it came to the conclusion that any deci¬ 
sion by the Revenue Court on the ques¬ 
tion of the entry of names in the revenue 
papers could not bar any of the parties 
from having the question of his title to 
the property decided by the Civil Court. 
It therefore decreed the claim for posses¬ 
sion and mesne profits. Dalip Singh has 
preferred the present appeal and he con¬ 
tests the correctness of the above two 
findings of the Court below. [His Lord- 
ship held on the evidence that the appel- 
lant had not proved his adoption.] 

Now we come to the second point, 
namely how far the award of the arbitra¬ 
tors in the Revenue Court estopped the 
plaintiff from litigating the qutstion of her 
title in the Civil Court. Reliance is placed 
on Section 207, Clause, (2) of the Land 
Revenue Act, which provides that no 
person shall institute any suit in the Civil 
Court for the purpose of setting it aside 
or against the arbitrators on account of 
their award. The proceedings in the Re- 
venue Court related, as we have already 
stated, to the entries of names in place of 
the deceased Jiraj. According to the ex¬ 
press provisions of Section 40 of the 
Land Revenue Act the question of title 
regarding the property in dispute could 
be contested by a suit in a Civil Court, 
notwithstanding the fact that the Re¬ 
venue Court had ordered the entry of the 
name of a particular person in regard to 
that property. The result of an award 
under Section 207 in a case like this 
would be that if the Court accepted it, it 
would pass an order in accordance with 
it, so that the effect of the award could 
not be in any case higher than that of the 
order passed in accordance therewith con- 
firming the award. We are therefore of 
opinion that Section 207 of the Land Re- 
venue Act could not prevent a suit like 
the present, which was for possession of 
the property, being instituted in the Civil 
t-ourt. We agree with the view taken by 
Mr. Justice Walsh in the case of Gir- 
aan Chaube v. Ram Baran Misir (1) and 


(1) (1916) H A. L. J. 85=32 I, C. 761. 


hold that a suit like the present one is not 
outside the jurisdiction of the Civil 
Court. 

As to the amount of mesne profits, al¬ 
though a plea has been taken in the 
grounds of appeal, we have not been 
shown any ground for differing from the 
conclusion arrived at by the Court below. 
We accordingly dismiss the appeal with 
costs. 

A ppeal dismissed. 

* A-I.R. 1921 Allahabad 399- 

Mears, C. J. and Knox, J. 

Firm Ram Kunwar, Rameshar Das — 
Plaintiffs-Appellants 

v. 

Firm Narain Das Lachman Das— Defen. 
dants-Respondents. 

First Appeal No. 433 of 1917, decided 
on 2nd December, 1920, from the decision 
of the Addl. Sub-J., Cawnpore, dated 
19th November, 1917. 

(a) Deed—Construction—Court may go into 
surrounding circumstances to find out relative 
position of parties. 

In all questions of tbe construction of written 
documents the Court is at liberty to and must 
usually go into the surrounding circumstances in 
order to see what was the relative position of the 
parties how they came to enter into business to¬ 
gether; and the particular circumstances of that 
business at the tftne may also be a matter for 
consideration and may be a matter of import- 

ance « [p. ^00 C. 1 1 

(b) Deed—Construction—It docs not matter 
whether a litigant calls a document a con- 
tract or by other name—Duty is on Court to 
decide . 

It does not matter what view a plaintiff or a 
defendant may take of his obligations. In ques¬ 
tions of construction of documents it does not 
matter ,n the least whether a litigant calls a docu¬ 
ment a contract or by any other name; its true 
construction is entirely for the Court. Where a 
manifestly improper construction fto his own 
prejudice) was originally apparently admitted by 
party. J 

«,S Cmn sb ° nld apply ,hs rieb ' 

D B.j E -O'Connor, Tej Bahadur Sapru and 
Baldeo Ram Dave—(or Appellants. 

S M. Sulaiman and S.N. Sen —for Res- 
pondents. 

JudgmentThis is an appeal from 
the Additional Subordinate Judge of 

S™”!2 re - , 11 a suit in which the 
plaintiffs claimed damages for breach 

of contract for the sale and deli¬ 
very to them by the defendants of some 
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3,000 pieces of red shirtings. The plaint¬ 
iffs, therefore, had first to establish that 
there was a contract, that is to say, an 
agreement enforceable at law ; and if they 
succeeded in that contention they would 
have had to prove the breach of that con¬ 
tract and the consequential damages if 
any. The learned Subordinate Judge came 
to the conclusion that there was no bind¬ 
ing contract, and he dismissed the suit. 
The position therefore is that if we dis¬ 
agree with him and hold that there was a 
binding contract, the two undetermined 
matters as to whether there was a breach, 
and if there was a breach, whether any 
damages arose t from that breach will still 
have to be decided. In all questions of 
the construction of written documents the 
Court is at liberty to and must usually go 
into the surrounding circumstances in 
order to see what was the relative position 
of the parties-how they came to enter into 
business together; and the particular cir¬ 
cumstances of that business at the time 
may also be a matter for consideration 
and may be a matter of importance. 

The defendants are importers of Man¬ 
chester goods. The plaintiffs are people 
who buy in India those imported goods 
from the defendants and they sell pre¬ 
sumably either to shops or to private per¬ 
sons in India itself. 

On the 23rd of December, 1915, a tele¬ 
gram was sent from Downies the Man¬ 
chester house, to the defendants in this 
action which simply says; “11 shillings 
May-July.” The defendants knew quite 
well that that meant that red shirting 
material could be sent out in the months 
of May, June and July at the price of 11 
shillings per piece. That telegram having 
arrived on the 23rd of December the 
defendants sent on the next day a telegram 
with the single word “ accept.” Now it 
is not an unfair inference to draw that 
the defendants from their course of deal¬ 
ings, and perhaps from the state of the 
market at the moment knew of a cer¬ 
tainty that the Manchester house would 
write a letter by way of confirmation ot 
their telegram and it is not rash to assume 
that the defendants thought it not un¬ 
likely that the letter although subsrfan- 
tially a confirmation of the contract might 
also include some suggested departure 
from previous standard of deliveries. It 
is to be remembered that at this period 
the war had been in progress for some IS 


months, the stock of certain commodities 
in the market was low and manufacturers 
found it difficult to obtain raw materials 
and it became necessary in very many 
trades and in very many instances for 
manufacturers to ask their customers to 
accept something in substitution of or 
something slightly different from that 
ordered which they would not have sug¬ 
gested in pre-war times. This request 
usually resulted in the customer accepting 
the substituted or slightly differing 
goods because by that way, and by 
that way alone, he could get delivery 
of goods, which if not as merchandise- 
able as the pre-war goods were, in 
the circumstances of constriction at 
least marketable and enabled him to 
carry on business. 

Now that undoubtedly was the commer¬ 
cial position as it existed in December 
1915 and January 1916. Concessions of 
this kind did not enure to the benefit of 
the manufacturer alone but they extended 
also to the customer who thus was enabled 
in turn to supply the requirements of his 
retailers and keep his business going. 
Now on the 2nd January, 1916, the plaint¬ 
iffs sent an indent to the defendants. It 
is a printed form in which very little is 
filled up in pen and ink. It contains a 
large number of conditions, and no doubt 
the indent is supplied by the defendants to 
be filled up from time to time by the 
customers as they required goods. The 
indent as a whole contains stipulations in 
favour of the defendants. On the 2nd of 
January, 1916, the plaintiffs made to the 
defendants a firm offer to buy 50 bales of 
red shirtings, 60 pieces in each bale, at 11 
shillings a piece, free Bombay harbour, 
shipments to be made May, June and 
July. They gave the defendants 10 days 
within which to accept or reject that 
offer, and on the 12th January, 1916, the 
defendants wrote a letter which has caused 
all the controversy in this matter. It is 
a letter written by hand, not type written 
and not a printed form. It is stated to be 
from the defendants to the plaintiffs and 
is, omitting formal parts, as follows:— 

- We are glad to accept your indent No. 52 as 
per terms of your above indent contract with us. 
Subject to revision and confirmation by JJ a, J.* r0 “ 
L- and. Copy of the indent contract No. 52 
attached with the basis quality cutting is enclosed 

herewith for your information 

Now that is the complete letter. On 
the one side it is said that that letter is a 
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plain unequivocal simple acceptance of a 
business offer and that there was a con¬ 
tract final and complete at the time when 
that letter was sent by the defendants to 
the plaintiffs. On the other side the 
defendants say this was a counter offer 
because they did not stop merely at the 
first words which said “ we are glad to 
accept your indent No. 52 as per terms of 
your above indent contract with us ” but 
continued and introduced a new topic for 
discussion and a topic which undoubtedly 
might have been of considerable im¬ 
portance. The defendants say that the 
words " subject to the revision and con¬ 
firmation by mail from England ” meant 
that in the particular circumstances of the 
moment or in the general circumstances 
of the trade quite unconnected with the 
events of the war, the defendants were 
not willing to accept the offer of the 2nd of 
January, 1916, without qualification but 
required the contract to be subject to 
revision and confirmation by mail from 
England. Now this matter must be 
looked at from both points of view. The 
plaintiffs say that that phrase in the letter 
of 12th of January is nothing more than 
a repetition of and reference to condition 
16 of the indent of the 2nd of January. 
Of course if the phrase in the letter of 
January 12th is a mere repetition of some¬ 
thing which the plaintiffs had already 
offered, then the letter of the 12th of 
January added nothing to the matter and 
does not prevent the letter of the 12th of 
January from' being a complete accep- 
tance of the offer. 


Therefore we have to compare cond 
tion 16 with the letter. That condition s 
far as pertinent runs as follows:—“ It i 
distinctly understood between the seller 
and buyers in India that offers if accepte 
by telegram are subject to revision an 
confirmation by mail only if any mistak 
has been made in the telegram." W 
may pause here for a moment because th 
concluding passage deals with the rela 
tions between suppliers in Europe, an. 
buyers in India. This case only concern 
vendors in India and buyers in India 

that P hrase mean am 
an it be held on any fair construction t. 
he equ,valent to the phrase “ subject t. 

EnS-o d Confirmation b y mail frou 

nhit<T d k ? In 0Ur °P inion the tw< 
each «ti? aVe ° othm ff whatever to do will 
each other. Condition 16 put iq othe 
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words is this—if a buyer resident in India 
sends an offer to the sellers, who are 
also in India, and if the sellers des- 
patch a telegram accepting that offer 
and it turns out eventually that some 
mistake has been made in that telegram 
the offer is subject to a revision and con¬ 
firmation by mail. So that the vendors 
contemplate that if they have occasion to 
send a telegram to their customers in 
India, they follow that up by a document 
which sets out the correct text of the tele 
gram as they intended it to be sent and 
it is by that correct text of the telegram 
that the obligations between the 
parties must be decided. It is therefore 
only when a mistake has been made in an 
inland Indian telegram that the operation 
of this condition arises. It is confined as 
we have said to buyers and sellers in India 
and has no relation whatever between the 
wholesale house in India and its Man- 
Chester customer. The phrase “subject 
to revision and confirmation by Mail from 
England" is a phrase which does not 
admit of any doubt and it means that if 
the defendants have to accept some revi¬ 
sion imposed from England of the original 
terms the plaintiffs must acquiesce on it 
or if the English firm fail to confirm the 
bargain the contract is off as between 
plaintiffs and defendants. This clause in 
the letter is aiming at something quite 
different to Condition 16. There is no 
really common ground upon which they 

"I 6 ?*" was the position between the 

plaintiffs and the defendants on the 12th of 
January, 1916, and at that date we are of 
opinion there was no consensus ad idem 
because there was the question open whe¬ 
ther or not the plaintiffs would be prepared 
to accept the term which had been for the 
first time incorporated in these negotia- 
tions by the words “ revision and confirma¬ 
tion by Mail from England." It is not 
difficult to see that buyers like the plaint¬ 
iffs who wanted the goods might have 
found a way of conditional acceptance 
which would not have put any undue 
burden upon them. They had only to 
wait for the incoming Mail and a letter 
could easily have been drafted which 
would have kept the matter open until it 
was seen whether the Manchester house 
wished to revise or failed to confirm their 
vendor's contract. But they took no 
nottce whatever of that new condition 
which the defendants sought to import 
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into the bargain and matters remained 
until the plaintiffs learnt on the 21st of 
January, 1916, that the Manchester house 
were asking for some latitude in the 
colour of the shirtings which were to be 
dyed Turkey red. Apparently there was 
a shortage of the dyes and a suggestion was 
made to the defendants by the English 
house that some other form of dye of a 
more expensive kind, should be used. 
The plaintiffs were not willing to fall in 
with the suggestion that the Manchester 
house should be given some latitude as re¬ 
gards colour and of course taking the view 
that they did that there was a complete and 
binding contract, they may have felt 
justified in the circumstances in insisting 
upon holding the defendants strictly to 
what they conceived to be the bargain. 
On the 31st of January, the plaintiffs by 
letter raised the point of Clause 16 of the 
indent and there they are assuming that 
Clause 16 is somehow or other applicable 
to the position under discussion. On the 
1st of February, the defendants curiously 
enough said that according to Clause 16 
“ We submit that we are quite within our 
limit.” They therefore apparently were 
willing to accept the suggestion of the 
plaintiffs that this was a matter to which 
Clause 16 was applicable and were con¬ 
tending that they were justified under 
Clause 16 in putting forward this request 
for some latitude as to the colour. It does 
not matter what view a plaintiff or a 
defendant may take of his obligations. In 
questions of construction of documents it 
does not matter in the least whether a 
litigant calls a document “ a contract ” or 
by any other name, its true construction is 
entirely for the Court, and this is 
manifestly an improper construction of 
Clause 16 and the right ground for the 
defendants to take was one which they 
subsequently took. In the Court below 
and in this Court they have fastened on 
to the right point which is that in law 
the letter of the 12th of January, 1916, 
amounted to a counter offer and that as 
that counter-offer was never accepted 
there was never any contract and that as 
there was never any contract with regard 
to these 50 bales of shirtings the fact that 
subsequently the defendants may have 
taken delivery of them and ultimately 
sold them in the market at a very high 
price is no concern of the plaintiffs. That 
is how the defendants in this Court put 
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the proposition and in our view that is 
right. We, however, disapprove of the 
way in which the learned Subordinate 
Judge approached this case. A great part 
of his judgment is involved and foolish. 
Nevertheless he has said in terms that 
there is no legal contract between the 
parties and he has treated the matter as 
we think, rightly as “ negotiations ” las 
distinguished from “ concluded ” con¬ 
tracts. 

Another argument has been addressed 
to us, namely, that the Court below ought 
to have permitted the plaintiffs to call 
evidence as to the meaning of the terms 
used in the letters according to the usage 
of the trade. By that we understand the 
appellant to mean the indent of the 2nd 
of January, 1916, and the letter of the 
12th of January, 1916. There is nothing 
in Condition 16 which can be said to be a 
word of art, nor is there adything in the 
letter of January 12th, which can be said 
to have any conceiveable secondary or 
technical meaning appertaining to trade, 
and that being so the duty of interpreta¬ 
tion being cast upon us we think the 
learned Subordinate Judge was right in 
excluding any such evidence because the 
words are words of ordinary commercial 
significance which must be interpreted in 
the ordinary commercial way free from 
any secondary meaning. 

For the above reasons the appeal must 
be dismissed with costs and fees on the 
higher scale. 

Appeal dismissed. 
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Tudball and Sulaiman, JJ. 
Lachman Prasad — Plaintiff-Appellant 


v. 

Secy, of State— Defendant-Respondent. 

First Appeal No. 316 of 1918, decided 
on 12th May, 1921, from a Decree of the 
District J., Cawnpore. 

(a) Practice—New plea. 

New plea cannot be raised for first time in ap¬ 
peal when there are no sufficient materials before 
the appellate Court. 403, p. l.J 

(b) Land Acquisition Act , Ss. 23 and 24 
Land in Cawnpore—16-2/3 years purchase was 


i too low. ,, , . . 

i Cawnpore where the value of land is increa- 
; rapidly, the rate of 16-2/3 yearSp Pu^cha^.s 

j°ulzari Lai— for Appellant. 

,alit Mohan Banerji— for Respondent. 

mlaiman, J. :-Th.s * V “i'fr 
Deal arising out of a proceeding under 
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the Land Acquisition Act. A preliminary 
objection is taken on behalf of the Secre¬ 
tary of State that inasmuch as the 
owner’s claim was not filed before the date 
fixed in the notice, the Judge should not 
have allowed larger compensation than 
that awarded by the Collector. It ap¬ 
pears that the date fixed for the filing of 
the claim was 30th of October, 1917. The 
claim, however, was not fiied till the 10th 
November. It had, however, been pre¬ 
ceded by an application, dated the 7th 
November, 1*517. This point, however, 
was not taken before the District Judge. 
On the other hand, the only objection 
raised was that the owner had not given 
full particulars as required by Section 9 
of the Act in his statement of claim and 
that therefore his objection was not 
maintainable. Had the point, which is 
now raised before us, been raised before 
the learned District Judge the owner 
might have been in a position to satisfy 
the Judge that there was sufficient reason 
for not filing the claim before the time 
fixed. As the point was not raised in the 
Court below, the Judge was not called 
upon to consider whether or not there 
were any sufficient reasons for the delay. 
Under the circumstances we are of 
opinion that we cannot go into this ques¬ 
tion as there are not sufficient materials 
before us. 

As to the appeal, the learned Advocate 
for the appellant has urged two points 
before us. The first one is that the com¬ 
pensation awarded for the loss of support 
of the wall is too low and the second one 
is that the compensation awarded by the 
Judge should be fixed at a higher figure. 
As to the first point we have in evidence 
the statement of Mr. Parry, the Municipal 
Engineer, which is not rebutted, to the 
effect that the cost of repairing the wall 
will be Rs.100 and the wall is a sufficient¬ 
ly thick one and does not require any 
other support. On the question of com¬ 
pensation the owner produced a number 
of witnesses in order to prove that about 
a year before the acquisition of this 
land some of the neighbours were will¬ 
ing to offer about Rs. 15,000 for the 
shops which have been acquired. This 
Oral evidence has not been corroborated 
by any documentary evidence. On the 
other hand we find that in the years 1915 
and 1916 the appellant himself objected to 
an assessment of the Municipal taxon the 


whole house and maintained that the rent 
of the whole building was about Rs. 650 
a year. The portion acquired is less than 
a third of the whole block. This shows 
that the rent of Rs. 36, which is now 
alleged to be received by him for the 
acquired portion, is considerably in excess 
of that which he received in 1915 and 1916. 
In fact the Collector accepted the rent 
alleged to have bsea received by the 
owner, with the exception of a small 
amount of Rs. 2-3 of which one of the 
tenants produced by the owner denied 
payment to the owner. Before us it has 
not been seriously disputed that the rent 
of the house is more than Rs. 33-3. We 
accordingly accept this to be the amount 
of rent for the portion acquired. It 
appears, however, that the Collector 
awarded compensation on the basis of 
16§years’ purchase and that rate has been 
accepted by the District Judge. Inouri 
opinion, having regard to the fact that 
Cawnpore is a growing town and that 
value of land there is increasing rapidly, 
the rate of 16§ years’ purchase was too 
low. At the same time we note that the 
area of land acquired is only 174.88 
square yards and there is the finding of 
the District Judge that the rent of the 
building in question has been recently 
enhanced. Having regard to all the 
circumstances, we think that the rate of 
twenty years’ purchase would be a fair 
basis of calculation. Taking the rent to 
be Rs. 33-8 per month and the rate at 
twenty years’ purchase and making a de- 
duction of 13 per cent, on account of taxes 
and repairs and then allowing 15 per cent, 
for compulsory acquisition, the total comes 
to Rs. 8,044. Adding to it a sum of Rs. 100 
found by the District Judge to be the 
probable cost of repair of the wall, the 
total comes to Rs. 8,144. We think that 
this is a fair amount of compensation 
which should have been awarded. We 
accordingly modify the order of the 
District Judge and award to the appellant 
a sum of Rs. 8,144. The amount found 
due by the learned District Judge had 
been taken by the appellant under protest. 
He is therefore entitled to interest at 6 
per cent, per annum on the excess amount 
awarded by this Court from the 2nd of 
January, 1918, the date on which he took 
out the money. Parties will pay and 
receive costs with regard to their success 
and failure. Order modified, 
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Piggot and Walsh, JJ. 

Bhaiya Bindha Chal and others —Objec¬ 
tors-Appellants 

v. 

Nawal Raj Kuari —Opposite Party-Res¬ 
pondent. 

Execution First Appeal No. 55 of 
1920, decided on 9th December, 1920, 
from a Decree of the Sub-Tudge, 
Gorakhpur. 

Civil P.C., S. 47—Decree may be shown to be 
in favour of person dead at its date, though no 
objection was taken at the time. 

The executing Court can enquire if on the date 
of the decree, the person in whose favour the 
decree was passed was alive or dead, although 
no objection to the passing of the decree was 
taken at the time it was passed. 

Rama Kant Malaviya —for Appellants. 

Jang Bahadur La/—for Respondent. 

Judgment appealed from was as fol¬ 
lows :— 

Judgment-: —“This objection to the 
execution of the decree, dated the 
1st March, 1918, is filed by three 
of the judgment-debtors. The undis¬ 
puted circumstances in which the 
decree was passed, are as fellows. The 
suit was originally instituted in this 
Court by Mahesh Singh. It was dismis¬ 
sed. The defendants to the suit were, 
inter alia, the present objectors. Mahesh 
Singh preferred an appeal to the Hon’ble 
High Court. The present objectors, who 
were among the respondents, filed an 
objection to the validity of the appeal on 
the ground that Mahesh Singh had died 
before the appeal was filed. This objec¬ 
tion was overruled and Mahesh Singh’s 
son, Baz Bahadur Singh was brought 
upon the record in place of Mahesh Singh, 
appellant who died during the pendency 
of the appeal. The Hon’ble High Court 
decreed the appeal on 1st March, 1913. It 
is alleged by the present objectors that 
the appeal was heard in the Hon’ble 
Court on 1st March, 1918, or on 20th 
February, 1918 ; and by the applicant for 
execution of the decree, that it was heard 
within a week before 1st March, 1918, so 
that, it is common ground that the 
appeal was heard sometime between 20th 
February, 1918, and 1st March, 1918. The 
objection raised by the objectors is that 
Baz Bahadur Singh died on 17th April, 
1917, during the pendency of the appeal; 
that the appeal was heard long after 


Baz Bahadur Singh’s death and the 
decree is void: that, therefore, the 
present applicant for execution) who 
is Baz Bahadur Singh’s mother, can¬ 
not take out execution ; and that the pro¬ 
ceedings in the Hon’ble Court which 
resulted in Baz Bahadur Singh having 
been brought upon the record in place of 
Mahesh Singh were also void. The 
preliminary point for consideration is 
whether or not the objectors can go 
behind the decree. It is admitted on 
their behalf that the objectors-respondents 
never raised the question in the Hon’ble 
Court that the appeal should abate by 
reason of Baz Bahadur Singh’s represen¬ 
tative not having been brought on the 
record within the six months from his 
death. (See the statement of the objec¬ 
tor’s pleader). According to the objector’s 
version, the appeal was heard in February 
or March of the year 1918; although, 
Baz Bahadur Singh had died on 17th 
April, 1917, that is to say, more than six 
months previous to the appeal being 
heard. From Order 22, Rules 3 and 11, 
Civil Procedure Code, coupled with Arti¬ 
cle 178 of the Limitation Act, it is clear 
that the respondents should have applied 
to the Hon’ble Court for an order abating 
the appeal, within six months from the 
alleged date of Baz Bahadur Singh’s 
death. They did not do so. The appeal 
was heard as if Baz Bahadur Singh, ap¬ 
pellant was still alive. On 1st March, 
1918, a decree was passed in favour of 
Baz Bahadur Singh for possession and 
mesne profits. In my opinion, the objec¬ 
tors who were the respondents and who 
had an opportunity of applying for the 
abatement of the appeal, cannot, in the 
execution department, go behind the 
decree. The ruling in Sripat Narain Rai 
v. Tirbcni Misra, (1), has no application 
to the present case. That was a case in 
which a decree was passed against a dead 
person and its execution was sought 
against the representatives of that person. 
Those representatives had no opportunity 
of preventing the decree from being pas¬ 
sed. In the present case, the respondents 
had an opportunity of bringing about the 
abatement of the appeal, and some of 
those respondents are the objectors in 
execution. I hold that the validity of the 
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decree cannot be questioned by the objec¬ 
tors, and disallow the objection with 
costs.” 

Piggott, J. :—We think the Court 
below had jurisdiction to enquire into and 
to determine the question of fact which it 
has refused to determine. We send down 
the following issue :— 

Was Baz Bahadur Singh, the minor 
son of Mahesh Singh, living or dead on 
the date on which the appeal, pending in 
his name before this Court, was heard and 
determined and a decree passed in his 
favour on the 1st March, 1918 ? 

On receipt of the finding, ten days will 
be allowed for objections. 

Issue remitted . 
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Stuart, J. 

Jairam Das— Defendant-Appellant 

v. 

Raj Narain —Plaintiff-Respondent. 

Second Appeal No. 175 of 1919, decid. 
ed on 9th March, 1921, from the decision 
of the 2nd Additional Sub-Judge, Aligarh, 
dated 16th November, 1918. 

*W Evidence Act, Ss. 92 and 9l—"Docu - 
tncnt" means valid docutnent—Partition deed 
inadmissible for want of registration—Parti- 
tion can be proved by oral evidence. 

The word '‘document" in Sections 91 and 92 
means a valid document. (P, 405, C. 2.) 

A partition may be proved by oral evidence, 
although the deed embodying the terms of parti¬ 
tion cannot be proved for want of stamp and 
registration.- (41 Bom. 466 Foil.). [P. 406, C. 1.] 

The provisions of Chapter VI, Sections 91 to 100, 
do not involve the Courts in the anomalous posi¬ 
tion of deciding that, because there is a flaw in 
the deed of disposition which prevents the deed 
being proved they are at the same time precluded 
from hearing the oral evidence as to the disposi¬ 
tion. If the Courts were placed in this anoma¬ 
lous position the fate of a person who has obtained 
property under an unregistered deed of partition 
would be a most unhappy one for even though 
the property was his property he would be unable 
to prove his title against any dishonest person 
who chooses to challenge him. 

M D 4 . „ 405, C. 2 Sc P.406, C. 1.) 

IbJ Practice—New plea—Ground not urged in 
first appeal oaunot be raised in second appeal. 

Where a certain point has not been urged as a 
ground of appeal in the lower Appellate Court it 
cannot be allowed in second appeal. 

HaribanSahai — for Appellant. 

Gulzari Lai —for Respondent. 

l ~~J he facts of this case 
are as follows. The plaintiff alleged that 


he was entitled to a certain house in 
Kasba Patiali; that while he was away 
from Patiali on service the house fell 
down and the defendant encroached upon 
the premises. He sued originally for an 
injunction and damages. He subsequent¬ 
ly added a prayer for possession. When 
the case came on for hearing the plaintiff 
endeavoured to prove that the house had 
come to him through a partition. He 
produced what purported to be a deed of 
partition. The Court refused to receive 
it in evidence, as it was not stamped or 
registered. The plaintiffs then produced 
oral evidence to prove the partition. The 
Court accepted and believed it. On 
the oral evidence the Trial Court 
granted him possession over the dis¬ 
puted property together with Rs. 5 
damages and costs. An appeal was 
filed before the second Additional Subor¬ 
dinate Judge. In the grounds of appeal 
there was no plea taken that, the terms of 
the alleged partition having been reduced 
to the form of a document no oral evi¬ 
dence could be given in proof of the parti¬ 
tion. No such plea was put forward. 
The appeal was dismissed on the 
merits. The grounds taken in second 
appeal to this Court are briefly that, 
as the terms of the alleged parti¬ 
tion had been reduced to the form of 
a document, no oral evidence could be 
given to prove partition that the amend¬ 
ment of the plaint adding the relief for 
possession sbqpld not have been allowed 
and that the fac^s did not support the 
decision of the Court below. On the 
first point I find that the terms of 
Sections 91 and 92 of Act I of 1872 do 
not appear to have application. Taking 
the words of Section 92 " when the terms 
of any such contract grant or other dis- 
position of property, or any matter 
required by law to be reduced to the form, 
of a document,'’ I understand the word 
“ document” to mean a valid document! 
I do not understand that the provisions 
of Chapter VI of Act I of 1872 involve 
the Courts in the anomalous position of 
decidiug that, because there is a flaw in 
the deed of disposition which prevents 
the deed being proved they are at the 
same time precluded from hearing the 
oral evidence as to the disposition. If 
the Courts were placed in this anomalous 
position the fate of a person who has 

obtained property under an unregistered 
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deed of partition would be a most un¬ 
happy one for even though the property 
was his property he would be unable to 
prove his title against any dishonest 
person who chooses to challenge him. 

The difficulty can be easily avoided by 
interpreting the words “ document ” to 
mean a valid document an interpretation 
which does not seem to be overstrained 
or far-fetched. A Bench of the Bombay 
High Court in dealing with this very 
matter arrived, in the case of Chhotx Lai 
'Aditvam Trivedi v. Bat Mahahore (1) at 
]the conclusion that the fact of partition 
may be proved by oral evidence, although 
the deed embodying the terms of 
partition cannot be proved for want of 
registration. On the broad view assum¬ 
ing that the deed which was produced in 
the lower Court was a deed of partition I 
find that the lower Courts were perfectly 
correct in deciding the case on oral evi¬ 
dence of partition. As the deed which 
purported to be a deed of partition was 
rejected for want of stamp and registra¬ 
tion it was returned to the plaintiff. It 
is not now on the record. 

No ground of appeal, objecting to title 
having been proved by oral evidence was 
put before the lower Appellate Court. In 
these circumstances it may well be 
argued that no such ground of appeal 
should be permitted now. In any circum¬ 
stances I decide that point against the 
appellant. On the other point with 
regard to the question of Amendment of 
the plaint the Trial Court very rightly 
allowed the plaint to be amended. I he 
other side has in no way been prejudiced 
by this amendment for the case has been 
decided on the facts after a full hearing. 

The remaining grounds of appeal have no 
weight at all. The Courts below have 
found on the facts that the house belongs 
to the plaintiff. That finding of fact is 
not vitiated in any way. This condudes 
the matter. The appeal is dismissed 

with costs. Appeal dismissed. 
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Tudball and Sulaiman, JJ. 

Bishen Nath and another —Plaintiffs- 
Appellants 

v. 

Pearey Ju and others— Defendants-Res¬ 
pondents. 

Secon I Appeal No. 860 of 1919, decided 
on 2nd May, 1921, from the Decree of the 
District J., Jhansi. 

Bundclkhand Encumbered Estates Act 
(U.P. Act l of 1903), S. 13—Bond for un¬ 
authorised mode of paying sunt awarded by 
Special Judge is void. 

A bond by a disabled proprietor arranging an 
unauthorised mode of payment of the sum award¬ 
ed by the Special Judge is void. 30 A. 38 Expl. 

Kailas Nath Katju —for Appellants. 
Harendra Krishna Mukcrji —for Res¬ 
pondents. 

Tudballi J- This is a plaintiffs’ appeal 
arising out of a suit in which they seek to 
obtain a simple money-decree on a bond, 
dated the 19th of January, 1907. The 
Courts below dismissed the plaintiffs’claim 
on the ground that the consideration of 
the agreement was one which was forbid¬ 
den by law and also that it was of such a 
nature that if permitted it would defeat 
the provisions of the Bundelkhand En¬ 
cumbered Estates Act, No. I of 1903. The 
defendants to the suit were persons who 
came under that Act. They were in debt 
and took refuge under the Act and were 
declared disabled proprietors. The plaint¬ 
iffs were the sole creditors. The matter 
went before the Special Judge under the 
Act and the Special Judge made an 
award. It is an admitted fact that 
while the defendants were still under 
their disability the present bond was exe- 
cuted by them in favour of the plaintiffs. 
It is an instalment bond under which the 
defendants agree to pay off the amount of 
the award in a fixed term of years. It 
appears that there was some land, which 
was in the joint cultivation of the creditors 
and the debtors, in which the latter held a 
half share. In order to enable the credi¬ 
tors to recover the annual instalments the 
defendants agreed that their share of the 
produce of this land should be taken each 
year by the creditors. After this agree¬ 
ment had been entered into, the Com- 
missioner, for some reason, but apparent¬ 
ly under no section of the Act, declared 
the defendants freed from their disability. 
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The Act itself lays down certain methods 
by which the amount of the Special 
Judge’s award should be recovered. They 
are to be found set out chiefly in Sec¬ 
tion 21 of the Act. Section 13 of the Act in 
its Explanation says clearly “ that the 
effect of the determination by the Special 
Judge is to extinguish the previously 
existing rights together with all rights of 
mortgage or lien by which the same is 
secured, and where any amount is deter¬ 
mined to be due to him, to substitute for 
those rights a right to recover that 
amount in the manner and to the extent 
hereinafter prescribed, and not otherwise.” 
Therefore after the decision of the Special 
Judge the present plaintiffs lost all their 
right to recover the amount of the award 
otherwise than in the manner laid down 
by the law. Now it is admitted that the 
plaintiffs did not recover the amount due 
to them in the manner laid down in the 
Act. They say: “We recovered the 
amount in a way not laid down by the 
Act but in a manner in which it was open 
to the defendants to satisfy our claim, 
that is, by giving us the simple money- 
bond.” We may point out that the case 
has been argued in two aspects. Firstly, 
that the document is a simple money- 
bond; and secondly, in the aspect that it 
constitutes a mortgage. As regards the 
mortgage, the argument of course is of 
no force whatsoever, for the simple rea¬ 
son that the law distinctly lays down in 
Section 10 (2) (a) that the proprietor shall 
be incompetent to exchange, give, or 
without the consent of the Commissioner, 
sell, mortgage or lease his proprietary 
rights in the land or any part thereof. It 
is admitted before us that the consent of 
the Commissioner was never obtained to 
this transaction. An attempt has been 
made to persuade us to hold that the 
Commissioner’s subsequent order freeing 
the defendants from the disability under 
the Act was really a consent to the mort¬ 
gage, but nobody who has read that order 
can hold that opinion for a single instant. 

1 ne Commissioner at no time consented to 
any mortgage, and if the present transac¬ 
tion was a mortgage it was incompetent 
to the mortgagor to carry it through and 
e transaction is one which cannot be 
enforced, as it is forbidden by the law. 
Consjdered in its aspect of a simple 
rponey-bond, »t seems to us that it is 
forbidden by the law to the pre¬ 


sent plaintiffs to accept any such bond in 
satisfaction of their claim. They were 
clearly forbidden by the Explanation to 
Section 13 of the Act to recover the 
amount due to them in any manner other 
than that laid down in the Act. Our 
attention has been called to the decision 
in Rad ha Bat v. Kami Singh (i), which 
considered the corresponding section in 
the Jhansi Encumbered Estates Act in 
which there is an Explanation worded in 
exactly the same way as the Explanation 
in the present Act. That was a case of a 
mortgage and this Court held distinctly 
that the mortgage was void and could not 
be enforced. It was also pleaded there 
that a simple money-decree might be 
passed against the defendants. The learn¬ 
ed Judges who decided that case in res¬ 
pect to this plea said: 11 This plea "might" 
have prevailed had the claim fora money- 
decree not been barred by the law of 
limitation.’’ They held “ assuming that 
the plaintiff was entitled to a simple 
money-decree he could not obtain it by 
his suit owing to the bar of limitation. ” 
We are asked tp translate this expression 
as if the learned Judges had said that this 
plea "would" have prevailed had the 
claim for the money-decree not been 
barred by the law of limitation. It is 
obvious that the learned Judges who 
decided that case did not go into the point 
as to whether or not the money-decree 
could be passed. Assuming that it could 
they held the suit was barred by limita¬ 
tion. The decision is therefore not one 
in favour of the present appellant. Atten¬ 
tion has been called to Section 29 of the 
Act which lays down that the money-de¬ 
cree on account of private debts incurred 
within the period of disability was not 
capable of execution at any time against 
any land owned by the proprietor during 
that period, whether by way of attach¬ 
ment or sale. It is urged that this clearly 
shows that the defendants could borrow 
money from persons during the period of 
their disability and that there was nothing 
illegal in their doing so. This may be 
correct. We do not for a moment say that 
but it does not mean that the 
plaintiffs could have claimed satisfaction 
of their claim under the award by taking 
a bond from the defendants. If we look 
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'at the matter entirely apart from techni¬ 
calities, it is quite clear that the present 
suit is simply a suit to enable the plaint¬ 
iffs to recover the amount which was 
awarded to them by the Special Judge. 
The method which they have adopted is 
an attempt to get round the law and 
nothing more. If they had wished to 
carry out the mortgage they ought to 
have gone to the Commissioner with their 
proposal and obtained his sanction, and 
then the matter could have been carried 
through. As it is, the plaintiffs are now 
seeking to enforce a right which, under 
Section 13, the law distinctly says they 
shall not have. Consideration for the 
bond therefore was forbidden by the law 
or at least it is of such a nature that-if 
allowed it would defeat the provisions of 
the law. The whole transaction is there¬ 
fore void ; it cannot be enforced, and the 
decision of the Courts below is correct. 
The appeal fails and is dismissed with 
costs. 

Appeal dismissed. 

A- I R. 1921 Allahabad 408 (1). 

Gokul Prasad and Stuart, JJ. 

Hansraj— Defendant-Appellant 

v. 

Shiam Sunder Tewari and others —Plaint¬ 
iffs-Respondents. 

Second Appeal No. 1347 of 1918, deci * 
ded on 24th February, 1921, from a Decree 
of the Offg. Addl. J., Gorakhpur. 

Civil P. C , O. 41, R. 27—Scope. 

The appellate Court cannot take additional 
evidence on its own initiative and without record¬ 
ing reasons. [P. 408. C. 2.] 

Haribans Sahai —for Appellant. 

Iswdr Saran —for Respondents. 

Gokul Prasad,J :—The sole point 
argued before us at present in this appeal 
is whether the lower Court was or was not 
justified in taking additional evidence 
after the case had been argued before it 
and a date fixed for judgment. No 
reasons are recorded by the judge for ad¬ 
mitting such evidence except what he says 
in the judgment. It appears from a perusal 
of the record that the case was argued on 
the 23rd of August, 1918, and the 30th of 
August was fixed for delivery of judg¬ 
ment. For some reason or other the 
learned Judge of the Court below examin- 
ed the plaintiff on the 27th of August, for 
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which we see no justification. It is not 
the business of the appellate Court to sup- 
plement the evidence adduced by one 
party or another in the Court below. 
I here is admittedly no application on the 
record to show that any of the parties 
wanted to produce additional evidence. 
Under these circumstances we think 
that the deposition of the plaintiff dated 
the 27th of August, 1918, should be dele¬ 
ted from the record and the case decided 
on the materials as they stand after this 
has been done. There seems to have been 
no proper trial of the appeal in this sense. 
We therefore set aside the order of the 
Court below and send back the case to 
that Court for bemg re-admitted on its 
original number and disposed of according 
to law. Costs here and hitherto will 
abide the event. 

Stuart> J-: —While concurring in the 
order of my learned senior Colleague I wish 
to note that the provisions of Order 41, 
Rule 27 might have been invoked in sup¬ 
port of the action of the learned Addi¬ 
tional Judge of the lower Appellate Court 
had he recorded his reasons for admission 
of the additional evidence, but as he did 
not do so the provisions of that rule had 
no application. 

Appeal decreed. 
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Mears, C. J. and Banerji, J. 

Ram Sahai and others —Appellant 

v. 

Emperor Opposite party. 

Criminal Appeal No. 1064 of 1920, 
decided on 15th April, 1921, from an order 
of the S.J., Kumaun. 

(a) Criminal P. C., S. 239—" Same transac¬ 
tion," meaning of. 

Five dacoities were committed in the same dis¬ 
trict within the space of one week. In each dacoity 
some persons were common but others were not. 

Held that the dacoities did not constitute " same 
transaction." 

(b) Penal Code. S. 395—Circumstances of 
cruelty—Whipping may be inflicted in addition 

to substantive sentence. 

Where a dacoity is committed with great cruelty 
an additional sentence of whipping besides a sub¬ 
stantive sentence is appropriate, 

K. R. Dang — for Appellants. 

R. Malcomson —for the Crown. 

Mears, C- J- : " B L etw f e ® n th f. 10t , h ° f 
December and the 17th of December, 1919, 

the district of Kumaun suffered a series 
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of dacoities. The first was at Hasanpur 
Road on the evening of the 10th of 
December. The second at Horipura later 
on the same night. Ibe third at Satuia on 
the 12th. The fourth at Gangapur on the 
15th, And the fifth at Pachpera on the 
17th of December. Five men were said 
to be implicated in the dacoities. As a 
result RamSahai and Nathua were tried 
for the Hasanpur dacoity and sentenced 
to seven years’ rigorous imprisonment. 
For the second dacoity Ram Sahai, 
Nathua, Rarkoo and Parshadi were tried 
and as this was a dacoity attended with 
circumstances of great cruelty they were 
sentenced each to 30 stripes. For the 
third dacoity, that of Satuia, the same 
four persons were put upon their trial 
with the addition of a fifth, byname 
Mangali. Ram Sahai, Nathua, Rarkoo 
and Mangali were tried for a fourth, 
dacoity and sentenced, as regards the first 
three to ten years' rigorous imprisonment 
and as regards Mangali to 30 stripes. In 
that dacoity again great cruelty was prac. 
tised. In the fifth dacoity Ram Sahai 
and Parshadi were tried and sentenced to 
seven years’ rigorous imprisonment. 

. There were two trials. Unfortunately 
the dacoities committed at Horipura, 
Satuia and Pachpera were made the sub¬ 
ject of one trial and similarly the dacoi¬ 
ties committed at Hasanpur Road and 
Gangapur were, made the subject.; of a 
second trial. Consequently it happened 
that in the trial some of the accused were 
not alleged to be implicated in some of 
the. dacoities under investigation. The 
same feature was present in the second 
trial where, for instance, Parshadi was 
not alleged to be implicated in the 
Hasanpur Road dacoity, nor was Nathua 
alleged to be present at the Gangapur 
dacoity. The point has therefore been 
taken that the trying of the two dacoities, 
And the three dacoities, together in those 
circumstances is an illegality which 
vitiates the proceedings. That depends 
upon a consideration of the effect of Sec- 
tions/233 to 239 inclusive of the Code of 
Criminal Procedure. The joinder of 
charges is regulated by those Sec¬ 
tions. The first one states that for 
dvery:distinct offence of which, any 
pprson is accused there shall be a 
separate charge, and every such charge 
shall be tried .separately, except in the 
cases mentioned in Sections 234, 235, 236 
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and 239. Section 234, again, considers 
the case of a single person to be put on 
trial and provides that he may be char¬ 
ged with three offences of the same kind 
proved to have been committed within 
twelve months from the first to the last 
of such offences. Section 235 deals with 
•a series of acts which are so connected 
together as to form the same transaction 
and makes the one person committing 
more than one offence liable to charge 
and trial together on those several cases. 
We may pass over Sections 236, 237 and 
238 and come to the important Section 
239. Section 239 defines what persons 
may be charged jointly. When more 1 
persons than one are accused of the same 
offence, or of different offences committed 

in the same transaction.they may be 

charged and tried together or separately 
as the Court thinks fit. 

In the case under consideration there 
were different offences committed. But 
can it be said that they . were committed 
in the same transaction ? To say' that 
these dacoities which commenced on the 
10th of December and concluded on the 
17th constituted the same transaction 
would, we think, be doing violence to the 
language of the Section and putting upon 
it a far wider meaning than the language 
conveys, or than is suggested by the 
illustrations to Sections 239 and 235, 
where the words " the same transaction ” 
are used. To hold otherwise we should 
have to decide that the raiding of the 
district was the transaction and the dacoi¬ 
ties, incidents in that transaction. We 
are of opinion that those various dacoi¬ 
ties must be regarded each as a separate 
transaction and it was therefore illegal to 
group together the five accused and 
charge four of them for the Hasanpur 
dacoity, all of them for Satuia and. four 
only for the Pachpera dacoity. Similarly, 
with regard to the second trial Mr. Dang 
has agreed that having regard to the 
circumstances connected with the Satuia 
dacoity the sentence, if the accused were 
in truth the perpetrators of that dacoity, 
though severe is not an excessive 
sentence. Nor having regard to the 
cruelties practised at Hasanpur and 
Pachpera was it improper to add to the 
penalty of transportation the infliction of 
30 stripes. ThaHs to say, if these people 
who were accused were in truth the 
dacoits who committed these outrages on 
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the 10th, 12th and the 17th, the sentences 
though at first sight somewhat unusual 
are not in the circumstances inappro¬ 
priate. They appear indeed from the 
evidence to be well deserved. In the 
circumstances these convictions and 
sentences must be set aside and a retrial 
ordered in each case. It will of course 
be open to the Crown, if they think fit, to 
content themselves with an investigation 
of the Hasanpur, Satuia and Pachpera 
dacoities; but that is a matter which 
must be left to their discretion. We 
allow the appeals, set aside the convic- 
ii tions and sentences passed in each case 
^ and direct that the accused be retried. 
The accused will remain in custody until 
the determination of the trial. 

Retrial ordered. 
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Walsh, J. 

Kalu Ram and others —Applicants 

v. 

Emperor —Opposite Party. 

Criminal Reference No. 304 of 1921, 
decided on 12th May, 1921, made by the 
S. J., Ghazipur. 

Public Gambling Act [III of 186 7), S. 5— 
Information received that house is going to be 
used as common gaming house—Warrant 

cannot be issued. ..... 

A warrant cannot be issued unless the house is 
used as a comrron gamiDg house. It is not 
sufficient that information should be received that 
the house is going to be used in this way in the 

future. l* # 

Surettdro Nath Varnia —for Applicants, 

Referring Order The Sub-Inspec- 
tor of Ghazipur raided the house of Kalu 
Ram on the night after the Dewali and 
arrested certain persons for keeping a 
common gaming house and others for 
gambling therein. These persons have 
been tried separately under Section 3 of 
Act HI of 1867 and Section 4 of Act III 
of 1867, respectively. Under Section 5 
of the Act a warrant may be issued on 
credible information that a house is used 
as a common gaming house. The only 
evidence in this case as to the nature of 
the information is the statement of the 
Sub-Inspector himself, who says that he 
told the Magistrate that the house of Kalu 

Ram was about to be used for gambling. 
It seems to me from the plain wording of 
the section that a warrant cannot be 


issued unless the house is used as a com 
mon gaming house. It is not sufficient! 
that information should be received that 
the house is going to be used in this way 
in the future. In this case the informa¬ 
tion was not of such a nature as to justify 
the issue of a warrant. The warrant is 
illegal. The consequences of this are 
(1) that no presumption arises under 
Section 6 of the Act and (2) that witnesses 
cannot be examined in accordance with 
the provisions of Section 10 of the Act. 
There is no doubt that it can be proved as 
a fact by other evidence that the house 
was being used as a common gaming 
house; in other words, that the owner or 
occupier of the house or persons having 
the use of the house were allowing gam¬ 
bling to take place for their profit. There 
is the evidence of two of the gamblers that 
money was being taken by the occupiers 
of the house from the gamblers, that it 
was placed in a certain pot and that, when 
the amount in the pot had reached the 
sum of one rupee, it was changed for 
silver and put in a cash-box. This evi¬ 
dence was taken under the provisions of 
Section 10 of the Act and is inadmissible. 
There is also the statement of one of the 
accused that money was taken from the 
gamblers. This is the statement of an 
accomplice and it cannot be accepted 
unless it is corroborated. The police 
found the cash-box when they raided the 
house and this cash-box contained nearly 
a hundred rupees. This circumstance 
could be used as evidence to prove that 
the house was being used as a common 
gaming house. The contention of the 
defence is that this was the ordinary 
cash-box containing the earnings of the 
day of the firm in whose house gambling 
was taking place. When the gamblers 
were arrested and searched lonly small 
sums were found in their possession 
About a hundred rupees was also found 
lying about in the room. It does not 
seem probable, when we consider 
the amount of money found that 

the profits of the °c™P ie ; s ”7he 
have amounted to nearly Rs. 100. The 
largeness of the amount in the cash-box 
points to the conclusion that the cash-box, 
did actually contain the day’s earnings of 

the firm. The lower Court in finding 
the accused guilty has relied upon evi- 
dence which is inadmissible. The admis¬ 
sible evidence cannot in any way justify 
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the conclusion that the house was being 
used as a common gaming house. Con- 
sidering that the raid took place on the 
day after the Dewali and considering the 
position of the occupiers of the house, 
who are the members of a firm of some 
standing, I think it is most improbable 
that the house was being used as a com- 
mon gamiDg house. In both cases the 
record will be submitted to the Hon'ble 
High Court with the recommendation 
that the convictions should be set aside. 
The explanation of the Magistrate will 
accompany the record. 

The following judgment was delivered 
by 

Walsh, J. :—I accept the reference 
and quash the conviction. 

Conviction quashed. 
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Tudball and Sulaiman, JJ. 

Bhagwati Pm/tad—Plaintiff-Appellant 

v. 

Babu Lal and others— Defendants- 
Respondents. 

First Appeal No. 449 of 1918, decided 
on 19th April, 1921, from the Decree of 
the Sub-J., Agra. 

• Contract Act, S. 253 (3)— Scope. 

Where no time is fixed as the period of a part¬ 
nership, any partner may put an end to the part¬ 
nership at any time. [p. 4 I 3 . c. 1 .] 

'. Nar.ain P.rosad Asthana— for Appellant. 

Baleshwari Prosad, Gulzari Lal, Gird- 
hari Lal, Agarwala and Surtiidranath Sen— 
for Respondents. 

1 Tudball, J.i —This appeal arises out of 
B .suit brought by .the plaintiff-appellant, 
iwho is a minor, for partition of property 
which be claims to be joint family pro- 
perty owned by the joint family consist¬ 
ing of himself and the defendants who are 
the sons of his uncle, Baldeo Das. The 
property, the partition of which is sought 
consists of ,an ancestral house situated at 
•Agra and a certain business which was 
divided-into three parts, one being a cloth 
business, ope a business of money-lending 
fin pawn,of ornaments and the third an 

T r £e ry w^ an i ki0g a f d hUQdi bus ‘ ness . 

'■ 6 ' ,;Was ^lso ^ claim in resDect to 

“e"“atc! able properUes such as 
^ThMefjeppe/of the defendants was that 


back as the year 1886 there had been a 
complete separation in the time of the 
plaintiff’s father. It was further pleaded 
that the plaintiff had no title or interest in 
the ancestral house. 

The Court below held that the separa¬ 
tion alleged by the defendants was correct, 
that the family had long been separate ; 
that after that separation there had been a 
partnership between the plaintiff's father 
and the defendants’ father which partner^ 
ship carried on the cloth business, the 
pawn-broker’s business and the money- 
lending business; that, that partnership 
had come to an end at the latest in 191.^ 
if not in the year 1906; that a suit /- ■ 
accounts, etc., of any such partnership 
was barred by limitation. It held that 
the plaintiff was the owner of a share in 
the ancestral house but it dismissed the 
suit because the plaintiff point-blank and 
deliberately refused to make the sons of 
Tika Ram, his other uncle, parties to the 
suit, they being members of the family 
which originally owned the house. 

The plaintiff has come here on appeal. 
It is admitted in the beginning that the 
point of jointness cannot now be pressed 
in view of the arbitration award of the 
year 1906. The plaintiff’s claim there¬ 
fore for partition on the basis of the exist¬ 
ence of a joint Hindu family falls to the 
ground but it is urged that in respect to 
the business the plaintiff must be deemed 
to be a co-owner and as such entitled to a 
division and that his suit would fall under 
Article 120 of the Limitation Act and 
not Article 106, and as the suit was 
within six years of 14th of April, 1913, it 
is within time and the plaintiff is there¬ 
fore entitled to a decree for the taking of 
the accounts and the payment to him 
of anything that may be found due. In 
regard to the house it was urged that the 
plaintiff’s suit should not be dismissed for 
non-joinder of the necessary parties; that 
the Court itself could have made the sons 
of Tika Ram parties and could have gone 
on to divide the house and to have allot¬ 
ted the plaintiff his share therein. Certain 
facts iqust be set forth clearly in order to 
enable us to understand the case. Janki 
Das the father of the plaintiff, Baldeo Das 
and Tika Ram were three brothers ; their 
father died leaving them alive and also 
their mother ilfMsowiwiar Bichhitra. Baldeo 
Das died on the 27th of Januaiy, 1915. 
Janki Das died on the 4th of April, \9l$, 
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The present suit was brought on the 23rd 
of January, 1918. In the year Sambat 
1943, that is 1886, admittedly Tika Ram 
separated from his two brothers. The 
plaintiff in his plaint alleged that though 
Tika Ram separated, Baldeo Das and 
Janki Das remained joint. Janki Das in 

that year, 1886, was still a minor but on 
the verge of majority which he attained 
in the year 1887. After the separation of 
Tika Ram, Baldeo Das employed the 
shares of his mother and Janki Das and 
himself in working up a business one 
branch of which dealt in cloth, one in the 
J pawn of ornaments and one in the hundi 
> money-lending business. The cloth 
shop was opened in the name of Janki 
Das alone. In the year 1905 when Janki 
Das was major and before the birth of 
the present plaintiff, a dispute arose. Ap¬ 
parently Janki Das wanted to claim a 
share in what had been allotted to Tika 
Ram. He wanted to go behind the parti¬ 
tion of 1886 and claimed that everything 
was still joint. The cause of this is not 
apparent, though it is probably due to the 
fact that Tika Ram had perhaps pros¬ 
pered whereas Janki Das had not. Be 
that as it may, there was an agreement 
between the three brothers to submit 
their dispute to arbitration. That was 
done on the 29th of September, 1905. The 
arbitrators appointed met and they passed 
an award. They held in their judgment 
that the brothers had separated, there 
had been a complete separation between 
all three branches and that a share had 
even been allotted to the mother, Musam - 
mat Bichhitra. The arbitrators were 
unable to settle the accounts between 
Janki Das an.i Baldeo Das for the simple 
reason that Janki Das who at that time 
was in charge and in possession of the 
cloth shop had refused to produce his 
books to enable the arbitrators to go into 
them. The arbitrators therefore had to 
leave unsettled the settlement of the ac¬ 
count between him and Baldeo Das. Janki 
Das sued to set aside this award and he 
fought his case up to the High Court. The 
first Court dismissed his suit on the 5th 
of June, 1909, and his appeal was dismis¬ 
sed by this Court in November, 1911. It 
is in view of the result of this litigation 
and of the award that the learned Vakil 
for the appellant has not pressed the 
claim of the plaintiff that the family was 
joint on the date of the present suit. 


There are certain other facts to which 
attention must be called. On the 14th of 
April, 1913, Janki Das sent a notice to his 
brother Baldeo Das through a lawyer. 
The meaning of that notice is very clear. 
It runs as follows:— 


“ As instructed by your brother Lala Janki 
Das you are requested to explain the account of 
the partnership business within 15 days and to 
pay the amount due to my client and you are 
informed that my client does not wish to keep the 
business in partnership and that if you will not 
explain the account and pay the amount due to 
my client a suit will have to be instituted and you 
will be saddled with costs unnecessarily." 


There are copies on the record which 
show that from the year 1908 onwards 
Janki Das has been putting himself for¬ 
ward as the sole owner of that branch of 
the business which dealt in cloth. He 
obtained a number of Decrees against 
persons who owed debts to the shop. On 
one occasion when it was pleaded that he 
alone was not entitled to sue he came 
into Court on the 10th of May, 1910, in 
Suit No. 4718 of 1910 in the Court of 
Small Causes at Agra and swore on oath 
that he and he alone was the sole owner 
of the cloth shop. Assuming therefore 
that after the separation of Tika Ram, 
Baldeo Das and his brother Janki Das 
continued to work together in partnership 
so far as the three businesses were con¬ 
cerned, it is quite evident from the facts 
we have narrated above that he very 
soon separated entirely in every way 
from that partnership. After the arbitra¬ 
tion award of 1906, in his suit by means 
of which he attempted to upset the 
award, he put forward the case that the 
family was joint and that there never had 
been any separation at all and that 
everything was the property of the joint 
family. Yet at the same time while that 
litigation was going on he was in other 
litigations claiming that he was the sole 
owner of the cloth shop. Finally on the 
14th of April, 1913, he gave the notice to 
his brother Baldeo Das as pointed out 
above. It is quite clear therefore that 
very soon after the arbitration award 
he started fighting with his brothers 
and- bad been constantly at ill-wdl 
with them since that date. The present 
plaintiff is a small boy who was 
born somewhere about the year 1914. 

It is obvious that no P a r rt f rs .f'P „ 

at least from the 14th of April, 1913, the 
date of the notice. It is urged on the 
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plaintiff’s behalf that there was really no 
partnership at all between Baldeo Das 
and Janki Das ; that it was a sort of a 
co-ownership. So far as the business 
itself is concerned there is clearly no force 
in this contention. The two brothers 
were separate and if they ran a business 
they clearly must have been partners 
within the definition of Section 239 of the 
Contract Act It is equally obvious that 
the partnership was not for a fixed term, 
and it is also obvious that both by his 
actions as well as by his words Janki Das 
put an end to whatever partnership had 
ever existed. Section 253, Clause 8 of the 
Contract Act will apply and the only 
suit which Janki Das could have brought 
against Baldeo Das was a suit for an 
account and the share of the profits of a 
dissolved partnership. Such a suit must 
be brought within a period of three years 
from the date of the dissolution. At the 
very latest this partnership was dissolved 
in the year 1913 and the present suit as 
we have noted above was not brought 
until the year 1918. Therefore as a suit 
under which the plaintiff seeks to have his 
share of the profits of the dissolved 
partnership the suit is out of time. Article 
120 clearly would not apply to the circum¬ 
stances of the present case. 


There remains the question of the 
ancestral house. The plaintiff’s right to 
a share therein is denied by the defen¬ 
dants. On the plaintiff's own showing the 
sons of Tika Ram are necessary parties to 
the suit. It is the ancestral house and 
at the time of the partition of 1886 a share 
each was allotted to all three sons and 
one to the mother. The mother has since 
died and her share would go in equal por¬ 
tions to each son. Tika Ram’s sons 
would therefore be entitled to some share 
in the house and in the circumstances of 
the case they were necessary parties to 
this suit so far as the house was concerned. 

It was unnecessary for the plaintiff to • 
acknowledge that they had any right but 
in order to decide the case properly it 
was absolutely necessary that they should 
be parties. The plaintiff for spjne reason 
best known to himself or to hiis lawyer 
refused point-blank to make the sons of 
Tika Ram parties to the suit. He refused 
to take a necessary step which the Court 
ordered him to take and as he point-blank 
refused to do so the Court was justified in 
dismissing his suit. We are therefore of 
opinion that there is no force whatsoever 
in the appeal. We accordingly dismiss 
the appeal with costs. 

Appeal dismissed, 
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